
Section 39 transitional bush fire application to 
modify or not apply a bush fire building standard 
An update has been provided in red to include amendments to the Building 
Regulations 2012 which came into effect on 1 May 2021.

Section 39 of the Building Act 2011 (the Act) provides a pathway for someone to apply to 
the Building Commissioner for a declaration to modify or not apply a building standard to 
a specified building or specified incidental structure.   

The Building Commissioner can only make a declaration when satisfied that the 
declaration would not increase the risk to people, property or the environment and that 
making the declaration is: 

• in the public interest; or
• consistent with the purpose of any another written law or Commonwealth law.

To assist with the implementation of the bush fire reforms in Western Australia, the 
process for making an application to the Building Commissioner has been streamlined for 
applications to modify or not apply a bush fire building standard. This is known as a 
transitional bush fire application.  

Before submitting any application, potential applicants are strongly encouraged to 
contact the Building and Energy by phone on 1300 489 099 to discuss their proposal and 
the requirements that are set out under the building legislation for making an application.  

It should be noted that: 

• a transitional bush fire application cannot be used to remove a designation as a bush
fire prone area. This is because identifying and designating bush fire prone areas is
the responsibility of the Fire and Emergency Services Commissioner;

• a transitional bush fire application cannot be used to modify or not apply a bush fire
planning requirement;

• the financial burden of complying with building standards is generally not a sufficient
reason in itself to modify or not apply a building standard;

• making an application to the Building Commissioner does not guarantee that the
Building Commissioner will make the declaration sought by the applicant; and

• the Building Commissioner may revoke or amend a declaration at any time.

What is a transitional bush fire application? 
A transitional bush fire application is the process for making a section 39 application to 
the Building Commissioner that seeks to modify or not apply a bush fire building standard 
where the application is: 

• made before 1 September 2023; and

• in respect of a Class 1a building or an associated Class 10a building or deck that is
located less than six metres from a Class 1a building.
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What is a bush fire building standard? 
A bush fire building standard is performance requirement P2.7.5 of the Building Code 
of Australia 2019 (BCA) Volume Two. The performance requirement P2.7.5 in BCA 
2019 is as follows: 

P2.7.5 in BCA 2019 Bushfire areas 
A Class 1 building or a Class 10a building or deck associated with a Class 1 
building that is constructed in a designated bushfire prone area must, to the 
degree necessary, be designed and constructed to reduce the risk of ignition 
from a bushfire, appropriate to the: 

(a) potential for ignition caused by burning embers, radiant heat or
flame generated  by a bushfire; and

(b) intensity of the bushfire attack on the building.

The BCA can be accessed online for free from the Australian Building Codes Board 
website www.abcb.gov.au. 

Making an application in the approved manner and form – the BA24A form 
The Building Commissioner has approved the form BA24A – Application for modification 
or non-application of a bush fire building standard (the BA24A form) for the purposes of 
making a transitional bush fire application. 

The BA24A form is available on the Building and Energy website 
www.dmirs.wa.gov.au/building-commission/building-approval-forms-0. 

The information required to complete the BA24A form includes: 

• details of the property;

• details of the building or incidental structure;

• details of the declaration being sought;

• the owner’s details;

• the applicant’s details (if the applicant is not the owner);

• accompanying statement by the applicant;

• accompanying statement by the accredited person; and

• payment details.

Statement from the applicant 
A transitional bush fire application must include a statement by the applicant that sets 
out the reasons for the applicant’s opinion that making the declaration on the application: 

• is in the public interest; or

• is consistent with the purpose of a written law or a Commonwealth law specified in
the applicant’s statement.

Public interest is not defined in the building legislation and must be determined on a 
case by case basis for each individual bush fire transitional application that is made to 
the Building Commissioner.  In general, consideration of public interest under the 
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building legislation is a matter in which the public or community at large has an interest 
as distinct from the interests of private individuals.  

When completing the statement addressing public interest, it may be useful for the 
applicant to identify and state: 

• whose private interests are being served by modifying or not applying a bush fire
building standard; and

• the relevant public interests that the applicant believes are being served by
modifying or not applying a bush fire building standard.

Alternatively, a transitional bush fire application to the Building Commissioner can seek 
to demonstrate how the modification or non-application of a bush fire building standards 
is consistent with the purpose of other written laws or Commonwealth law.   

A written law is defined in the Interpretation Act 1984 to mean all Acts for the time being 
in force and all subsidiary legislation for the time being in force.  An Act is generally 
considered to be any Act or Ordinance passed by the Parliament of Western Australia. 
Subsidiary legislation generally includes any proclamation, regulation, rule, local law, by-
law, order, notice, rule of court, local or region planning scheme, resolution, or other 
instrument, made under any written law and having legislative effect; 

It is possible to view written laws that are currently in force by using either: 

• for Western Australian legislation, the State Law Publisher website
www.slp.wa.gov.au; or

• for Commonwealth legislation, the Federal Register of Legislation website
www.legislation.gov.au.

When completing the statement addressing consistency with the purposes of another 
written law or Commonwealth law, it may be useful for the applicant to identify and state: 

• the title of the Act or subsidiary legislation;

• the relevant provision(s) of the Act or subsidiary legislation (such as a section or
regulation number) that the applicant believes is applicable in the circumstance; and

• how the applicant believes the proposal to modify or not apply a bush fire building
standard is consistent with the relevant provisions identified in the Act or subsidiary
legislation.

Space is provided on the BA24A form for the applicant to make their chosen statement.  
Regardless which statement the applicant makes, the Building Commissioner must also 
be satisfied that making the declaration would not increase the risk to people, property 
or the environment. 

Statement from the accredited person 
A transitional bush fire application must be accompanied by a statement from an 
accredited person setting out: 

• the Bushfire Attack Level (BAL) for the building site;

• each risk to people, property or the environment that the bush fire performance
requirement, if applied, prevents or minimises; and
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• if, and the extent to which, a risk to people, property or the environment would be
increased if the bush fire performance requirement did not apply, or was modified in
the way proposed by the applicants.

An accredited person is defined by the legislation to mean a person who has 
successfully completed an accreditation in bush fire planning that has been approved by 
the Building Commissioner.   

For the purposes of a transitional bush fire application, the Building Commissioner has 
approved a person who is accredited as a Level 3 Bushfire Planning Practitioner – 
Performance granted in accordance with the Guidelines for Organisations Seeking to 
Become Accrediting Bodies in Western Australia (published by the Department of 
Planning). A list of accredited Level 3 bushfire practitioners for Western Australia can be 
found on the Fire Protection Associations of Australia’s website 
www.fpaa.com.au/bpad.aspx.    

The applicant should work closely with the accredited person to develop a proposal to 
modify or not apply a bush fire building standard in a way that will not increase risk to 
people, property or the environment.  

A space is provided on the BA24A form for the accredited person to make the required 
statements.  A detailed report from the accredited person justifying their statements 
should accompany the transitional bush fire application. 

Supporting information 
A transitional bush fire application should be accompanied by all relevant information 
that supports the application. This may include but is not limited to: 

• plans and specifications;

• expert technical reports;

• photographs (including any aerial photographs); and

• legal opinions.

The Building Commissioner may request an applicant to supply any other document or 
information that the Building Commissioner reasonably requires to determine the 
application. 

Failure to provide sufficient justification may delay the Building Commissioner’s decision 
or lead to a refusal to make the declaration being sought. 

Fee 
The fee to accompany a transitional bush fire application is $100. 
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Lodgement of application 
Please lodge completed BA24A form including all supporting documents and payment to 
Building and Energy. 

By post 
Pay by cheque or money order made payable 
to DMIRS or pay by credit card using this 
payment slip addressed to: 

Building and Energy
Locked Bag 100
EAST PERTH  WA  6892 

In person 

Pay by cash, cheque, money order payable 
to DMIRS or credit card over the counter at: 

Building and Energy
Level 1, 303 Sevenoaks Street 
Cannington  WA  6107 

 BPAY and online payment are not available for this application.

After the application is lodged 
Building and Energy will confirm receipt of the application once it is satisfied that it meets 
the relevant legislative requirements. The Building Commissioner may request an 
applicant to supply any other document or information that the Building Commissioner 
reasonably requires to determine the application. Applications may not be processed 
where required information or payment has not been provided. 

Applicants will be given written notice of the decision that has been made by the Building 
Commissioner in accordance with the Building Regulations 2012. 

Right of review 
Under section 120 of the Act, a person who makes a section 39 application for a 
declaration to modify or not apply a building standard may apply to the State 
Administrative Tribunal for a review of the decision of the Building Commissioner: 

• to not declare that a building standard does not apply;

• to not declare that a building standard is modified; or

• as to the modification of a building standard.




