
I am disturbed by a trend which 
has emerged in recent complaints 
received by Consumer Protection’s 
automotive branch. Some motor 
vehicle dealers are refusing to 
refund deposits when a contract 
condition results in a transaction 
not proceeding. 

As dealers will be aware, many 
consumers, particularly younger 
ones, are now making their purchase 
contract conditional to an inspection 
by a third party. The inspection may 
not relate to the vehicle’s mechanical 
condition but may simply allow the 
buyer to obtain a second opinion from 
a parent, friend, partner or qualified 
motor vehicle repairer. 

These terms are known as 
‘conditions precedent’; meaning 
that they must be fulfilled to the 
consumer’s satisfaction, prior to the 
contract proceeding.  

Consumer Protection is of the view 
that it is unacceptable for a dealer 
to refuse to refund a deposit when 
‘conditions precedent’ are not met. 
Consumer Protection is actively 
seeking to help consumers affected  
by this practice to achieve a refund  
of their deposit in the courts.

It is apparent that there are varied 
inferences in relation to these ‘subject 
to inspection’ conditions and that this 
is causing some confusion. Dealers 
are commonly reading them as relating 

to a mechanical inspection, even when 
the contract term makes no reference 
to the vehicle’s mechanical condition, 
for example “subject to approval or 
inspection by…”. 

The wording of these conditions can 
also cause some uncertainty because 
they are written in a way that may be 
open to interpretation. For example, 
when the condition states, “subject to a 
satisfactory mechanical inspection”, is 
it the dealer or the consumer who must 
be satisfied? Consumer Protection 
supports the position that it is the 
purchaser’s offer and therefore they 
are the person seeking to be satisfied 
about the condition of the vehicle.  

To avoid confusion, where it is clear 
in negotiations that a consumer’s 
concern relates only to the vehicle’s 
mechanical condition, it would be 
useful for this to be clarified in the 
contract condition eg “subject to a 

mechanical inspection by XYZ that is 
satisfactory to the purchaser”.

Establishing a trusting relationship 
between purchaser and seller is 
paramount to developing a long term 
and mutually beneficial relationship. 
Providing a clear and concise 
understanding in the form of the 
contract between the parties is a 
key ingredient. Dealerships invest 
significant resources in attracting 
purchasers to their business and 
having a customer believe that they 
are not getting a fair deal destroys 
any form of goodwill and future 
relationship. The primary objective 
for both consumers and dealers 
alike should be a clear and mutually 
acceptable sale.  
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Court outcomes 

Trader Offence Outcome Court Date
Ivan Herpel and 
Jermaine Erpel  
trading as  
American Resprays

Unlicensed motor vehicle repairing.

False and misleading representations.
Fined $34,000 + 
costs of $2,300

10 May 2012

Stephen Poyner 
trading as G.S Motors 

Failure to maintain register. 
Fined $3,700 + 
costs of $6,540.

1 March 2012 

Amett Pty Ltd 
trading as  
Saltwater Marine

Two counts of failing to comply with 
product information standard on 
recreational boats.

Fined $1500 19 January 2012

Bret Martin
Vicarious liability as Director of Amett Pty 
Ltd trading as Saltwater Marine.

Fined $750 + 
costs of $766

19 January 2012

Yan Ma Unlicensed dealing
$4000 +  
costs of $1942

5 December 2011



Please note: this article aims to 
give a summary of the law in plain 
language. It is not legal advice and 
is no substitute for the legislation. 

Motor Vehicle Industry newsletter

When a motor vehicle dealer sells a 
motor vehicle on behalf of another 
person, who is not a dealer or trade 
owner, this process is known as 
selling on “consignment”. 

A dealer is unable to sell a vehicle on 
consignment unless they have first 
opened a consignment trust account 
with an approved bank, building 
society or credit society, and notified 
the Commissioner of the account 
details.

Once the account is established, the 
dealer should follow the simple steps 
below to ensure their sale is conducted 
in accordance with the Motor Vehicle 
Dealers Act 1973. 

1. Firstly, the dealer will inspect the 
vehicle and identify a minimum 
sale price which must be agreed 
to by the owner. 

2. Once a price is agreed, the 
dealer will complete a ‘Vehicle 
Consignment Contract’ (the 
Contract), which sets out the 
terms and conditions of the sale, 
including the agreed period in 
which the dealer will have to 
obtain a sale. 

3. Both parties are required to sign 
the Contract. The dealer must give 
the owner a copy of the contract 
immediately after it has been 
signed. 

4. The vehicle will be left with the 
dealer for the agreed period to 
obtain a sale. 

5. Once the Contract has been 
signed, the dealer must complete 
a ‘Form 2 (MR12) – Application 
to Transfer’ and lodge it with 
the Department of Transport 
(Transport). Note: The dealer must 
write ‘CONSIGNMENT’ across the 
top of the form so that Transport 
will not transfer the vehicle into 
their name. 

6. The dealer must enter the vehicle 
particulars into the dealer register, 
also known as the ‘Form 1 – 
Register of transactions’, noting 
‘CONSIGNMENT’ in the remarks 
column.

7. Once a purchaser is found the 
sales process proceeds as per 
normal, with the completion of a 
‘Vehicle Sales Contract’.

8. The transaction details must also 
be recorded in the dealer register. 

9. The dealer must complete a 
‘Form MR9B – Vehicle Transfer 
– Vehicle Dealers’, ensuring that 
they tick the ‘Yes’ box relating to 
‘Consignment Vehicle’. Note: the 
dealer signs this form on behalf of 
the owner. 

10. The total funds received from the 
purchaser must be deposited into 
the consignment trust account by 
the next business day after the 
payment is received.

11. Payment to the owner must be 
made in accordance with the 
Contract, and within two (2) 
business days after the money is 
received from the purchaser. 

12. The dealer may then withdraw 
the commission to which they are 
entitled from the remaining funds 
in the consignment trust account. 

If, subsequent to the Contract being 
signed, the dealer decides to purchase 
the vehicle himself, the Contract 
must be terminated, and the Dealer 
must complete a ‘Form 2 (MR12) – 
Application to Transfer’ to properly 
acquire the vehicle. 

The road to a flawless 
consignment sale

For any queries relating to the 
consignment process, please 
contact the Compliance section  
on 9282 4344.

Continued from page 1

Conditions on vehicle 
purchase contracts 

subject to 
inspection

Conditions in contracts should 
be written in plain English, easy 
for all parties to understand and 
free from ambiguity. If a dealer 
wants certainty, even at the risk 
of losing the occasional sale, then 
contractual conditions should be 
explicit and descriptive of what both 
parties intend. Deposits should be 
refunded in the event of a legitimate 
contract cancellation.



The Department’s Community 
Education Team is currently 
developing a commercial advertising 
campaign to raise awareness of the 
licensing requirements of the motor 
vehicle repair industry.

Consumer  
Protection  
to commence 
a community 
awareness 
advertising 
campaign

Are you using a licensed 
repairer? 
Are you a licensed motor vehicle 
dealer? Did you realise that you 
could be liable for a $5,000 penalty 
for using an unlicensed motor 
vehicle repairer to work on your 
vehicles? 

It’s not only motor vehicle repairers who 
can face penalties under the  
Motor Vehicle Repairers Act 2003. 
Section 109 of the Act prohibits motor 
vehicle dealers and insurers from 
engaging unlicensed motor vehicle 
repairers to conduct repair work on 
motor vehicles. Persons found guilty 
of engaging unlicensed motor vehicle 
repairers could be liable for a $5,000 
penalty. 

Under the Act, an unlicensed repairer is 
defined as “an entity that is required to, 

but does not, hold a business licence  
for the class of repair work concerned.” 

When you engage a motor vehicle 
repairer to conduct repairs on your 
behalf, whether they be for warranty 
purposes or to get a car “spruced up” 
before sale, make sure you ask for 
their licence number. The repairer’s 
Certificate of Authorised Premises 
should also be displayed in a prominent  
position at their place of business.

It is envisaged that the advertising 
campaign will be run in both print and 
radio media, focusing on the importance 
of only using licensed motor vehicle 
repair businesses. 

The advertising campaign is set 
to coincide with the Department of 
Commerce’s new online licence search 
facility, which is intended to be available 
before the end of this financial year.

Industry practitioners should encourage 
consumers to seek out only mechanical 
workshops featuring the ‘Licensed 
Repairer’ logo, which will be a key feature 
of the campaign.

All licensed repair businesses must 
also have their Certificate of Authorised 
Premises on display. This certificate 
confirms that the fixed or mobile premise 
being used by the repair business has 
been approved by the Commissioner for 
Consumer Protection for the purposes of 
repairing motor vehicles. 

You can also search for a licensed 
motor vehicle repair business on the 
Department of Commerce website at  
www.commerce.wa.gov.au/
consumerprotection



Currently there are over 350 
outstanding motor vehicle industry 
licensing applications. The vast 
majority of which are outstanding 
because applicants have failed 
to provide all relevant evidence 
concerning the fitness and propriety 
assessment, or other matters affecting 
the eligibility of the applicant. 

Remember: submitting an incomplete 
application delays your ability to 
legally commence operation in the 
relevant industry. Trading during the 
licence application consideration 
period means you run the risk of 
being investigated with the view to the 
Department commencing legal action 
against you and/or your company. 
A completed application is usually 
considered within two weeks, so it 
is in your best interest to make sure 
everything is provided at the time of 
lodgement.

Part of the licensing process requires 
that the Commissioner consider the 
fitness of the entity, and persons 
involved in the entity, to hold a licence. 
To satisfy this requirement, all 

The licence application 
process and criminal 
history A recent review of outstanding applications currently lodged with the 

Commissioner has found that a significant number are incomplete and are 
waiting on the applicant to submit the outstanding supporting documentation. 

Since assuming responsibility 
of the licensing functions of the 
motor vehicle sales industry, the 
Commissioner for Consumer 
Protection has identified that 
unauthorised individuals are 
signing the employers’ declaration 
on licence applications. 

To be eligible to be granted a 
salesperson’s or yard manager’s 
licence an applicant must be 
employed, or have been offered 
employment, by a licensed motor 
vehicle dealer. To satisfy this 
requirement the licensed dealer 

must complete the employer’s 
declaration in the form. 

As a salesperson is not authorised 
to manage or supervise the carrying 
on of a dealer’s business, the holder 
of a salesperson’s licence is not 
authorised to sign the employer’s 
declaration under any circumstances. 
Similarly, as the Commissioner will 
be granting a licence that permits the 
holder of a yard manager’s licence 
to manage the licensed dealer’s 
business, it would be inappropriate 
for another licensed yard manager 
to sign the employer’s declaration.

The Commissioner will only accept the 
signature of the person that completes 
the employers’ declaration where they 
are registered with the Commissioner 
as being a licensee, director of the 
licensed entity, or engaged by the 
relevant dealer and not holding an 
equivalent or lesser licence type. 

The Commissioner will not accept 
an application that is signed by 
administrative staff or a licence holder 
that is not already registered as being 
engaged by the relevant dealership.

Can I sign the employers’ declaration  
on a licence application? 

individuals involved in the proposed 
business must supply, amongst other 
things, a National Police Certificate. 
Whilst someone’s criminal convictions 
are a reason that a licence can be 
refused, it is important to note that all 
applications are based on their own 
merit, and are considered on a case 
by case basis. Just because you have 
a criminal conviction does not mean 
an application will be refused. Minor 
offences and convictions that are old 
or have a low penalty are often not a 
barrier to granting a licence.
All applicants are awarded fair 
consideration under the principles of 
natural justice.  Before any negative 
decision is made, an applicant is 
given an opportunity to provide the 
details and context surrounding the 
offence(s).  
If this does not provide a sufficiently 
clear understanding of the 
circumstances, and the Commissioner 
feels inclined to refuse the application, 
the applicant may be invited to 
attend an interview. This will provide 
the applicant with an opportunity to 
verbally present the reasons as to why  
the licence should be granted.  

If, after the Commissioner has heard 
the applicant’s reasons as to why 
the licence should be granted and 
comes to the view that the application 
should be refused on the basis that 
the applicant is not a “fit and proper” 
person, they will be advised of this 
intention in writing. At this stage, 
the applicant will again be afforded 
the opportunity to provide additional 
information in support of their 
application.

Where some concern remains with 
regard to the applicant’s potential to 
re-offend or place consumers at risk, 
it is quite common that the licence 
will be granted subject to special 
conditions.  By imposing conditions, 
we can enable them to operate legally 
in their chosen occupation, but can 
then limit the potential consumer and 
community risk where it is relevant to 
do so.

If the application is ultimately refused, 
or granted with conditions, the 
applicant is advised of their right to 
appeal to the State Administrative 
Tribunal for a review of the 
Commissioner’s decision.

Can I sign?



C
ontact

D
ea

le
r

(M
D

)

Ya
rd

 M
an

ag
er

 
(M

Y)

Sa
le

sp
er

so
n

(M
S)

R
ep

ai
r B

us
in

es
s 

(M
R

B
)

R
ep

ai
re

r
(M

R
)

Licensing & Renewal 

Licence issued for 3 year period ü ü ü ü
Certificate does not expire until surrendered or disqualified ü
Renewals may be lodged up to 28 days after expiry (late fee applies) ü ü ü
Renewals lodged no later than 28 days before expiry
(no exceptions - new application required if renewal not lodged prior to expiry) ü

25% Late fees applicable after expiry ü ü ü
Items to be lodged with Renewal: 

 Renewal Application Form ü ü ü ü
 Fee ü ü ü ü
 National Police Certificate (no more than 3 months old) ü ü ü ü
 Credit History Report ü ü

Licence number and Business Name to be displayed at all premises ü ü
Certificate of Authorised Premises to be displayed at the premises to which the 
certificate applies, including mobile premises ü ü

Business to only be carried on from authorised premises ü ü ü ü ü
Special Occasions Permit required for special events ü

Notifications to Commissioner

Changes to be notified within 14 days after event:

 Address change (Postal or Residential) ü ü ü
 Change of employment ü ü ü
 Loss of Firm/Body Corporate member (death or resignation) ü

Changes to be notified within 14 days before event:

 Change to Firm/Body Corporate membership ü ü
 Change to Authorised Premises (fee applies) ü ü
 Change to Mobile Premises (fee applies) ü

If you have any queries regarding licensing requirements,  
please contact the Licensing General Enquiry line on 9282 0600. 

Licensing 
Quick 
Reference 
Guide



Download copies of this and previous editions of the MVI Newsletter at:  
www.commerce.wa.gov.au/MotorVehicles

Telephone ..........9282 4361 (General) 
...........................9282 0600 (Licensing)
Facsimile ...........9282 4363 (General) 
...........................9282 0861 (Licensing)
Email..................motorvehicles@commerce.wa.gov.au or
...........................licensingenquiries@commerce.wa.gov.au  
Postal address ...Locked Bag 14 Cloisters Square  
...........................PERTH WA 6850

The Automotive, Marine & Trading Hours Branch 
of the Department of Commerce, Consumer 
Protection Division is located at the rear of  
321 Selby Street, Osborne Park. The public 
counter for licensing enquiries has moved to 
Level 6, 219 St Georges Terrace, Perth.
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Court outcomes 
from  
1 October 
2011

New licensing fees
Fees for licences and permits issued under the Motor Vehicle Dealers Act 1973 and Motor Vehicle Repairers Act 
2003 are amended each year, with new fees being applicable from the first day of the following financial year. 
The latest increase will be effective from 1 July 2012. 

Information regarding the new schedule of fees is available on the Department of Commerce website at  
www.commerce.wa.gov.au/ConsumerProtection/licences or by contacting the licensing team on 9282 0600. 

The Automotive, Marine & Trading Hours Branch has seven (7) matters before the courts 
involving both unlicensed dealing and repairing matters, and a further fifteen (15) cases 
are with the Departments Legal Unit for prosecution. The Branch continues to investigate 
a range of matters relating to breaches of the laws regulating the motor vehicle and 
marine industries. 
Twenty-eight (28) Infringement Notices were issued for the period, with penalties ranging from $200 to $2500 each.

Trader Offence Outcome Court Date
Ivan Herpel and 
Jermaine Erpel  
trading as  
American Resprays

Unlicensed motor vehicle repairing.

False and misleading representations.
Fined $34,000 + 
costs of $2,300

10 May 2012

Stephen Poyner 
trading as G.S Motors 

Failure to maintain register. 
Fined $3,700 + 
costs of $6,540.

1 March 2012 

Amett Pty Ltd 
trading as  
Saltwater Marine

Two counts of failing to comply with 
product information standard on 
recreational boats.

Fined $1500 19 January 2012

Bret Martin
Vicarious liability as Director of Amett Pty 
Ltd trading as Saltwater Marine.

Fined $750 + 
costs of $766

19 January 2012

Yan Ma Unlicensed dealing
$4000 +  
costs of $1942

5 December 2011

The reception desk is open to the public between 8.30 am and 5.00 pm Monday to Friday (except for Public Holidays). 
If you have any questions or feedback about this newsletter, please contact: Miss Nicole Papas, Project Officer,  
Automotive, Marine & Trading Hours Branch on 9282 4358 or email nicole.papas@commerce.wa.gov.au

www.commerce.wa.gov.au/MotorVehicles


