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real estate

Important Updates
Newsletter distribution

Consumer Protection would like to inform real estate sales representatives 

that they will now receive electronic versions of our Real Estate News 

newsletter instead of the current hard copy. Licenced real estate agents will 

continue to receive hard copies of Real Estate News. In order to ensure all 

office staff have an opportunity to read the newsletter, an office distribution list 

has been included.

Residential Tenancies Act amendments

Over the coming months, Consumer Protection will be publishing important 

information on the implications of amendments to the Residential Tenancies 

Act 1987. This information will be disseminated by electronic means so please 

make certain your email address for electronic publications is up-to-date. 

If you would like to change your email address for electronic publications, or 

would like to register a new address, please notify Consumer Protection at:

pinews@commerce.wa.gov.au

If you are changing your email address, please include your old email address.

Office Distribution List
InitialsName



Under Article 10(4), as soon 

as practicable after receiving 

instructions to act in the sale of a 

property and prior to executing a 

sale contract, an agent must make 

all reasonable efforts to verify the 

identity of each person who claims 

to be (or act for) the owner(s), and 

their authority to dispose of the 

property.

For these reasons it is imperative 

that real estate agents remain 

vigilant and:

1. When selling a property an 

agent confirms he or she is 

dealing with the legal proprietor 

as shown on the certificate 

of title, or the person legally 

entitled to sell the property.

2. At all times when dealing with a 

client, ensure they are dealing 

(and continue to deal) only with 

the true owner or the person 

legally entitled to sell the 

property.

3. Documented procedures are 

in place and are consistently 

applied to ensure verification of 

identities for all sales.

4. Appropriate arrangements 

are in place to ensure security 

of documents and privacy of 

clients’ information.

The Western Australian Registrar 

of Titles and Commissioner of 

Titles are drafting the policy ‘Joint 

Practice: Verification of Identity’ in 

response to two alleged Western 

Australian land title frauds in 2010 

and 2011.

The Joint Practice will be 

implemented during a transitional 

period from 1 July 2012 to 

2 January 2013.

In both of the alleged title frauds, 

it appears fraudsters stole the 

registered owners’ identities and 

forged signatures on documents that 

were lodged with Landgate. These 

alleged frauds occurred whilst the 

registered owners were overseas.

Verification of identity is a critical 

step in reducing the opportunity for 

land title fraud and other improper 

dealings. While it is impossible 

to completely prevent fraud, the 

best opportunity to do so is before 

financial settlement (ie before 

any documents are registered 

with Landgate).

Agents are reminded that effective 

from 1 November 2011, the Code of 

Conduct was amended to minimise 

the risk of fraudulent activity.

Article 9 of the Code has been 

amended slightly to require agents 

to exercise due skill, care and 

diligence. The insertion of ‘due’ 

indicates that the standard of 

conduct required is one that is 

sufficient to fulfil an agent’s duty to 

their client.

As a general practice, given recent 

events agents should exercise due 

skill, care and diligence in taking 

measures to reduce the risks of 

identity fraud, to ensure documents 

are carefully evaluated and 

procedures are in place and applied 

to safeguard transactions.

Article 10 (3) has been amended 

to include that agents refer to the 

certificate of title that is obtained 

for the names of the registered 

proprietor of the property.

New policy to counter title fraud
A new policy aimed at reducing the incidence of land title fraud and other improper dealings in 
Western Australia is currently being drafted by Landgate.
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Witnessing statutory declarations
A statutory declaration for any purpose in Western Australia must be made in accordance with 
the Oaths, Affidavits and Statutory Declarations Act 2005 (the Act). The legislation allows more 
than 40 occupational groups to witness statutory declarations, including licenced real estate 
agents and settlement agents.

A statutory declaration is a written 

statement declared to be true in the 

presence of an authorised witness.

Consumer Protection would 

like to remind real estate sales 

representatives that they are not 

permitted to witness statutory 

declarations as they do not hold a 

licence pursuant to the Real Estate 

and Business Agents Act 1978.

It is an offence for an individual to 

act as an authorised witness when 

they know they are not permitted to 

do so (the statutory declaration may 

also be invalid). Under section 17 of 

the Act:

If a person who is not an authorised 

witness for affidavits or for statutory 

declarations pretends to be, or 

asserts that he or she is, such an 

authorised witness in the knowledge 

that he or she is not, the person 

commits an offence.

The maximum penalty for such an 

offence is 12 months imprisonment.

It is important to note that any 

authorised witness for the State 

of Western Australia may also 

witness a Commonwealth Statutory 

Declaration, as long as they are in 

Western Australia at the time 

of witnessing.

Bob Oliver Realty fined $1,000 over bond dispute
An Applecross real estate agency has been fined $1,000 and ordered to pay costs of $451 
over a bond dispute.

Bob Oliver Realty Pty Ltd appeared in the Fremantle 

Magistrates Court on 23 March 2012 charged with failing 

to pay back a security bond to a tenant in accordance 

with a Court order within seven days.

Lawyers from Consumer Protection told the Court that the 

bond of $5,527 was paid to the tenant six months after 

the Court issued an order for the bond to be paid. The 

payment was made after the Fremantle Community Legal 

Centre lodged a complaint with Consumer Protection and 

an appeal against the order by the agent failed.

During sentencing, Magistrate Langdon said that, after 

30 years of being licensed, the real estate agent should 

have a full understanding of tenancy laws and their 

responsibilities. The Magistrate reminded the agent that 

Court orders need to be complied with and added that 

is was inappropriate for the agent not to exercise proper 

supervision of the agency’s property manager.

Commissioner for Consumer Protection Anne Driscoll 

said the case highlighted the need for real estate agents 

and property managers to dispose of security bonds in 

accordance with the law.

“A tenant should not have to go to such lengths and wait 

so long to receive bond money to which they are legally 

entitled,” Ms Driscoll said.

All agents, sales representatives and property managers 

should be well aware of the requirements of the 

Residential Tenancies Act and keep up to date with 

changes to bond requirements when they come into 

effect at the end of this year.
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The Contaminated Sites 
Act 2003 and real estate 
in WA
Real estate professionals should conduct 
reasonable and timely searches of published 
contaminated sites information as part of any 
regular due diligence enquiry.

Pursuant to Section 68 of the Contaminated Sites Act 

2003 (the Act), any transaction which involves the sale, 

lease or mortgage of a contaminated site must include 

formal disclosure (Form 6) of the contamination at least 

14 days before completion of the transaction.

The Department of Environment and Conservation’s 

(DEC) database of contaminated sites in WA outlines 

seven potential classifications for contaminated land. 

Those of interest to real estate professionals are:

1. Contaminated – Remediation Required

2. Contaminated – Restricted Use

3. Remediated for restricted use

Articles 10(1) and 10(2) of the Code of Conduct for 

Agents and Sales Representatives 2011 outline 

the responsibilities placed upon an agent or 

sales representative in terms of ascertaining and 

communicating facts that are material to a sale or lease 

transaction.

Prior to the execution of a contract, a prudent agent 

should search the DEC database and/or Landgate’s 

interest enquiry portal, and, upon finding any of these 

three classifications, ensure all relevant parties to a 

transaction are aware of the details.

In cases where a Land Owner’s Disclosure before 

Completion of Land Transaction (Form 6) is required, 

a copy must also be provided to the CEO of the DEC.

It is important to note that examining and remediating 

contaminated sites may involve considerable costs which 

sometimes exceed the value of the land.

The DEC has a page specifically for real estate agents 

and settlement agents on the contaminated sites website 

at: http://www.dec.wa.gov.au/content/view/6856/2430/

Breaking fixed-term 
tenancies
Consumer Protection has recently received 
several enquiries regarding the financial 
obligations of tenants who break their fixed-
term tenancy agreements.

Pursuant to section 60 of the Residential Tenancies Act 
1987 (the Act), a tenant and owner/agent may terminate 
a fixed-term tenancy before its expiry date. Such 
agreements must be in writing.

If a tenant breaks their fixed-term contract without an 
owner/agent’s written consent, the owner may be entitled 
to compensation for reasonable losses they suffer.

Compensation can include costs incurred such as rent, 
finding a new tenant and property maintenance (such as 
lawn mowing and watering) and these may be charged 
until a new tenant moves in or the original tenancy 
period expires.

It is important to note that, under section 78 of the Act, 

owner/agents must take all reasonable steps to mitigate 

their losses:

Where a tenant under an agreement abandons the 
premises, the owner shall be entitled to compensation 
from the tenant for any loss (including loss of rent) 
caused thereby, but sshall take all reasonable steps 
to mitigate such loss and shall not be entitled to 
compensation in respect of any loss that could have 
been avoided thereby.

When a tenant breaks a lease, Consumer Protection 
recommends the owner/agent provides the tenant with 
a written statement of their total costs. For example, if 
an owner/agent intends to claim advertising costs, it is a 
good idea to specify the size of the advertisement, where 
it will be placed and how many will be published as costs 
can vary considerably.

Tenants may only be charged actual costs incurred by 
the owner/agent. If there is a dispute over costs sought 
by the owner/agent, the parties will need to seek a 
Magistrate’s decision.

Charging ‘break of lease fees’, ‘final inspection fees’ or 
‘re-inspection fees’ may be unlawful under section 27 of 
the Act which prohibits any charge other than rent and 
bond (although a tenant may be liable for the unexpired 
portion of a letting fee charged to the owner).
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Change of address: statutory obligations
Consumer Protection is continually faced with the problem of trying to keep track of 
approximately 10,000 sales representatives registered in Western Australia.

It is a requirement of the Real Estate 

and Business Agents Act 1978 

(the Act) and relevant regulations, 

that Consumer Protection keeps 

a register of real estate sales 

representatives, their residential 

addresses and employment details.

Keeping registers up-to-date is 

an involved and time-consuming 

task which can not be achieved 

unless sales representatives advise 

Consumer Protection promptly of 

changes to their employment and 

residential address details.

Sales representatives are reminded 

that under section 51 of the Act they 

must notify Consumer Protection in 

writing:

1. within 14 days of commencing 

or ceasing employment with a 

licensee or developer; and

2. of any change in residential 

address as soon as practicable.

Consumer Protection is becoming 

increasingly aware that a number of 

sales representatives are ignoring 

this requirement and failing to provide 

notification of any changes to their 

details as required by the Act.

It is obviously preferable that 

sales representatives meet their 

statutory obligations by notifying 

the Department voluntarily. In 

cases where sales representatives 

do not fulfil their legal obligations, 

Consumer Protection will consider 

taking legal action against them.

Owner address details
Due to a number of recent enquiries, Consumer Protection would like to remind agents of their 
obligation to provide tenants with the property owners’ full name and residential address. 
This information must be provided in writing.

The real estate agent’s address 

may be substituted for the owners 

address; however, the owner(s) full 

name must still be provided.

Supplying a contact address 

enables tenants to advise their 

owner/agent of any problems they 

may be experiencing.

Section 51 of the Residential 

Tenancies Act 1987 (the Act) states:

(1) An owner under an agreement 

shall, at the time of entering 

into the agreement, notify the 

tenant, or cause the tenant to be 

notified, in writing of —

a) the full name and address of 

the owner and any person 

having superior title to that of 

the owner; and

b) where the owner or such 

person is a body corporate, 

the full name and business 

address of the secretary of 

the body corporate.

 If the property is managed by a 

real estate agent, section 51 (2) 

of the Act states:

(2) Notwithstanding subsection (1)

(a), so long as the premises 

are managed by a real estate 

agent who is licensed under 

the Real Estate and Business 

Agents Act 1978, it is sufficient 

for an owner instead of notifying 

the tenant, or causing him to be 

notified, of the address of the 

owner to notify him, or cause 

him to be notified, of the address 

of that agent.

In addition, if more than one person 

owns the property, you must 

nominate someone to be head 

lessor and provide their name and 

address to the tenants.

If the property ownership changes 

or the current owner/agent moves, 

the tenant must be notified in writing 

of the new details within 14 days.

5 Department of Commerce, Western Australia



Easier access to 
Commerce web 
addresses
Consumer Protection has 
introduced shortened 
webpage addresses to make 
the user experience more 
efficient.

The new shortened URLs are listed 

below. Please note that typing in the 

longer URL would also still take you 

to the desired webpage.

Real Estate

Current in full:

http://www.commerce.wa.gov.

au/ConsumerProtection/Content/

Licences/Real_Estate_Industry/

Real_Estate_Industry.html

Shortened:

http://www.commerce.wa.gov.au/

ConsumerProtection/Real_Estate

(Please note the underscore: 

Real_Estate)

Developers

Current in full:

http://www.commerce.wa.gov.

au/ConsumerProtection/Content/

Property_renting/Developers.html

Shortened:

http://www.commerce.wa.gov.au/

ConsumerProtection/Developers

Do you act for a developer?
Are you aware the Real Estate and Business Agent Act 
(the Act) places certain obligations on developers? If you  
are engaged by a developer to sell on their behalf, we 
encourage you to forward this article to them.

Pursuant to the Act, developers must be aware of the following 

three obligations:

•	 Principal	place	of	business: 

The Act requires developers to register their principal place of business 

with Consumer Protection in writing. The principal place of business 

is the address at which business is carried on. Written notice must be 

immediately given to Consumer Protection where there is any change 

to the principal place of business. Developers do not incur any fees or 

charges when registering the address of their principal place of business.

 To register a business address with Consumer Protection, developers must 
complete a registration form. Registration forms are available from Consumer 
Protection’s website at:

 http://www.commerce.wa.gov.au/ConsumerProtection/Developer_Form

•	 Record keeping: 
The Act requires a developer to keep a record of all real estate 
transactions in which they have been involved. These records must 
be kept in an accepted manner and be preserved for an approved 
period. Real estate transactions include the sale, exchange, purchase or 
acquisition of real estate as well as collection of rent or payment for use or 
occupation of the property.

•	 Property	sales: 
A developer can sell a property themselves. However, if a developer 
wishes to have another person sell property on their behalf, then the 
Act requires that person to be a licensed real estate agent (who holds a 
current triennial certificate) or a registered sales representative (who holds 
a current certificate of registration).

The following information is available from the Department of Commerce 
website: http://www.commerce.wa.gov.au/ConsumerProtection/Developers
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XXXX, a licensed real estate agent 

who owned and operated the XXXX 

and was the person in control of the 

business, consented to orders 

that she be reprimanded and fined 

$4,000 by the SAT for contravening 

the Code of Conduct for Agents and 

Sales Representatives for failing to 

adequately supervise the agency.

XXXX a licensed real estate agent, 

who was employed as a sales 
representative of XXXX, but was not 

an owner of the business, also 

consented to orders that he be 

reprimanded and fined $4,000 by 

the SAT for contravening the Code 

of Conduct by failing to exercise 

adequate skill, care and diligence.

XXXX had arranged for 

remuneration prior to settlement of 

real estate transactions by way of 

‘consultancy’ agreements in relation 

to a number of developments 

between 2004 and 2006. These 

payments were for services which 

included services to be provided 

under the selling agreement with 
XXXX.

Allegations of wrongdoing by XXXX, 

a business partner and co-owner of 
XXXX and against the company 

XXXX were withdrawn.

The Real Estate and Business 

Agents Act 1978 (WA) prohibits real 

estate agents demanding, receiving, 

or holding any commission or other 

remuneration in their capacity 

as real estate agents, prior to 

settlement of the transaction.

The Code of Conduct for Agents 
and Sales Representatives requires 
real estate agents who are in bona 
fide control of a licensed agency 
business to adequately supervise 
the business. This includes ensuring 
that employees of the business 
understand and observe the 
requirements of the Act. The Code 
also requires real estate agents and 
sales representatives to exercise 
appropriate skill, care and diligence 
in the discharge of their duties. 
The maximum fine for breaches of 
the Act or Code is $10,000.

Commissioner for Consumer 
Protection Anne Driscoll said that 
in this case there had been multiple 
instances of payments being made 
in advance of settlement and this 
practice is illegal.

“The purpose of this prohibition is 
to ensure that sellers cannot be 
pressured into agreeing to early 
release of payments in the midst of 
negotiations for a transaction, and 
a blanket ban on early payments 
of commission and remuneration 
was Parliament’s preferred way to 
achieve that,” Ms Driscoll said.

“While the purchasers’ funds were 
safely held in trust, the agents 
involved in this arrangement were in 
breach of regulations that are aimed 
at controlling property transactions 
in this State and these types of 
arrangements are unlawful.

“It’s essential that all agents 

involved in property sales and the 

handling of funds arising from those 

transactions comply fully with every 

aspect of the law and ensure that 

commissions are paid only upon 

settlement of the property. 

Even experienced and reputable 

agents must ensure that they 

understand and observe their 

obligations.

“Prior to this case, XXXX and XXXX 

have operated in Western Australia 

as licensed real estate agents for 

more than 30 years without facing 

any disciplinary proceedings of any 
description. And XXXX has been a 

licensed real estate agent for more 

than 20 years with no previous 

disciplinary proceedings against 

him.

“While reimbursement of ‘out 

of pocket’ expenses such as 

advertising costs actually incurred, 

or costs relating to the preparation 

of ‘for sale’ signs, is allowed, it is 

prohibited under the Act to receive 

remuneration for the services 

provided by an agent in their 

capacity as agent, even if they are 

described as ‘consultancy fees’.

“Real estate agents should 

recognise that disciplinary action 

is a risk if they enter into similar 

arrangements, and that it does not 

matter if the agent intended to break 

the law or not.”

Real estate agents fined over illegal fees
Two Perth real estate agents have been reprimanded and fined $4,000 each by the State 
Administrative Tribunal (SAT) after unlawful arrangements were made for payments, described 
as ‘consultancy fees’ for services provided in relation to several major residential property 
developments, prior to settlement of those transactions.
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This newsletter contains general information that was current at the time of publication. If you have specific enquiries arising from any 
material in this publication, you should write to the Commissioner for Consumer Protection, or seek independent professional advice. 

The producers of this publication expressly disclaim any liability arising out of a reader’s reliance on information in this publication.

THIS PUBLICATION WAS ISSUED By THE CONSUMER PROTECTION DIVISION OF THE DEPARTMENT OF COMMERCE.

Consumer Protection Division, Department of Commerce 

The Forrest Centre, Level 6, 219 St Georges Terrace, Perth, Western Australia 6000 

Locked Bag 14, Cloisters Square 6850 | Admin: (08) 9282 0843 

Real Estate and Settlement Advice Line: 1300 30 40 64 

consumer@commerce.wa.gov.au

www.commerce.wa.gov.au/consumerprotection/real_estate

D
oC

/D
P

02
59

 /
 1

30
00

 /
 J

ul
y_

20
12

Property Managers
Our registered training providers are currently holding mandatory Compulsory 
Professional Development (CPD) courses covering amendments to the Residential 
Tenancies Act. The amendments contain important ramifications for the industry 
so Consumer Protections recommends Property Managers attend a course at 
their earliest possible convenience.

Throughout the year, visit www.commerce.consumerprotection/real_estate for more details.

CPD Calendars
Livepm:  http://livepm.com.au/courses1/

REIWA Learning:  http://reiwalearning.com.au/main.cfm?NavArea=Courses

Central Institute of Technology:  http://www.central.wa.edu.au/Courses/BusinessLegal/Pages/CPD-Training.aspx

Dispute resolution service
WA small businesses can now access a low-cost way to resolve disputes, through the introduction 
of a Small Business Commissioner and the Alternative Dispute Resolution (ADR) service.

The ADR service, which came into 

operation March 2012, provides 

small businesses with a way to 

deal with disputes without the need 

for legal action. This means small 

businesses have an opportunity to 

resolve problems before they reach 

the State Administrative Tribunal or 

the courts.

Small Business Minister Simon 

O’Brien said the Government 

recognised that small business 

disputes could be time-consuming 

and expensive.

“One of the main functions of the 

Commissioner, under the amended 

Small Business Development 

Corporation Act 1983, will be to 

receive and investigate complaints 

about unfair market practices 

affecting small business, and 

to provide help to resolve those 

complaints.

“Currently when faced with a 

commercial dispute the first resort 

is the courts; the State Government 

is confident the small business 

community will embrace a low-cost 

alternative.”

About half the calls to the Small 

Business Commissioner since the 

new service began have related to 

conflicts over commercial tenancies.

While Consumer Protection has its 

own resolution service between 

traders and consumers, the ADR 

service focuses more on disputes 

between businesses, particularly 

landlords and small business tenants.

For more information on the 

ADR service, please visit:  

www.smallbusiness.wa.gov.au/

Alternative-dispute-resolution
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