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In ThisIssue…

Recently, you will have received in the mail a
CD-Rom containing the Final Report of the

consultant (Stamfords Advisors Consultants) into
the review of the scale of fees.
SASB appointed Stamfords in May 2003 to conduct
an independent examination of the actual costs to
settlement agents of performing their activities,
with a view to revising or replacing the current
scale of fees. The recommendations of Stamford's
report do not necessarily reflect the position or
views of SASB on any issues raised within that
report. SASB is therefore keen to obtain feedback
from settlement agents on the findings of the
report before further considering the matter.
With regard to the proposed scale for business
settlements, Stamfords had difficulty obtaining the
information they needed to make a
recommendation based on the costings. Therefore

they recommended retaining the status quo, which
is 80% of the scale for residential settlements.
SASB recognises that costs of business settlements
are likely to exceed this and seeks further
information from you about what you think is a
reasonable scale.
SASB will meet to further consider the report after
the views of industry have been received. In
accordance with section 44 of the Settlement Agents
Act 1981, SASB will then make a recommendation
to the Minister for Consumer and Employment
Protection, as to an appropriate scale of fees for
both residential and business settlements.
Subject to the Minister's approval, a new scale of
fees will be published in the Government Gazette.
SASB will also write to all settlement agents
advising them of the new scale.

Update on the Review of Scale
of Fees - Your views sought

Corporate
Plan

The SASB Corporate Plan
for 2003/2004 has been
approved by the Minister
and is now available 
on the SASB website
www.sasb.wa.gov.au

The issue of the limitation period on disciplinary
proceedings is regularly argued before SASB.

SASB advises that there is no limitation period on
disciplinary proceedings before the Board.
Section 121(2) of the Settlement Agents Act 1981
provides a three-year limitation period for
proceedings for an offence against the Act.
However, this does not apply to disciplinary
proceedings before the Board.
In a matter heard by SASB in 2002, a settlement
agent submitted at a disciplinary hearing that as the
commission of the alleged offence occurred at the
latest on 21 March 1996, it was outside the three-
year limitation period specified in section 121(2) of
the Act.
SASB determined that disciplinary proceedings
pursuant to section 83(1) of the Act are not
proceedings for an offence against the Act. SASB
therefore was of the view that the limitation period
referred to in the Act applies to prosecutions
brought before the Court of Petty Sessions but not
to proceedings brought before the Board. As a
result, the submission was dismissed.
In giving reasons for the decision, SASB referred to
an appeal heard in the District Court of Western

Australia, which ruled on a similarly worded
provision from the Finance Brokers Control Act 1975.
The lack of provision by the Act for a limitation
period on disciplinary proceedings serves to
protect the interests of consumers. In some cases,
the person making the complaint may not have
been aware of the alleged breach of the Act until
some time after it occurred. In the case before
SASB, the persons making the complaint were not
aware of the matter until over six years later when
the police contacted them.
SASB acknowledges that conducting an inquiry into
a matter that occurred a number of years ago might
disadvantage the settlement agent against whom
the complaint is directed.The delay could result in
difficulties in locating witnesses or their memories
of the incident may have diminished.Also, evidence
relating to the case may have been lost.
These facts are taken into account in determining
whether or not it is in the public interest to take a
matter to inquiry. However, if the alleged breach is
of a serious nature, SASB may consider that it is in
the public interest to proceed to a disciplinary
inquiry, even if considerable time has elapsed.

No Limitation Period on Disciplinary
Proceedings
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Introducing Jardine Lloyd Thompson
We at Jardine Lloyd Thompson (JLT) are delighted to be
appointed as brokers to the settlement agents' Master Policy
Scheme for professional indemnity and fidelity insurances.
JLT is part of a worldwide insurance broking group
headquartered in London. We are associated with the Jardine
Matheson Group, a diverse and progressive organisation with
a history dating back over 160 years. Our experienced team in
Perth is now available to assist you with your insurance and
risk management needs.
Since our appointment in August, we have been busy meeting
with representatives of SASB to familiarise ourselves with the
Scheme and negotiating renewal terms with underwriters.
Details for the next year of the Scheme will be announced
prior to the forthcoming renewal on 31 October 2003.
In this first of a regular series of articles, we remind you of the
claim notification requirements under the policy and
introduce some general concepts of risk management.

Making your insurance work
The Master Policy insures claims made against you during the
period of insurance so it is most important that you notify any
known or potential claim to the insurers prior to expiry of the
current policy period.
If you have received a claim or notice of intention to claim
from a client or third party, or you are aware of any
circumstances that may give rise to a claim against you or your
firm (that has not already been notified), please notify the
insurers immediately. Up to 31 October 2003, you should
direct such notification to the previous brokers for the
Scheme, AON, and thereafter to JLT.
Apart from possibly prejudicing your cover by late
notification, it is better to err on the side of caution by
notifying claims and all circumstances promptly. Early
intervention by the insurer generally affords the greatest
opportunity for resolving claims and containing costs, which
reflects in the level of premiums for the Scheme.

The critical importance of risk
management 
The focus on the next insurance cycle is an opportune time for
licensees to review what they're doing about risk
management.
All that your firm is trying to achieve can be affected by risk,
so it makes sense to manage risk effectively in order to fulfil
your business objectives. Whilst insurance provides essential
protection, it is there to be relied on only when all other
safeguards and defences have failed. Even then, insurance will
not protect you against damage to your firm's image and
reputation that may flow from a complaint or claim - which is
potentially more damaging that the initial financial exposure.
So what is "risk management"? Put simply, it is concerned
with understanding and controlling the risks to your business.
It involves thinking systematically about risks before they
happen and setting up a strategy to control or deal with them
should they occur.

Risk management is a core management
discipline
You will be practising risk management in one form or
another, even if you don't call it "risk management" as such.
Quality assurance systems, policies and procedures for
managing staff issues, and numerous other controls (formal
and informal) all have a bearing on risk.
Questions to ask are:

• Where do my professional risk exposures come from?
• What could be the impact on my firm of a serious error

or omission?
• Am I sufficiently protected from these risks by my

existing systems and processes and how can I improve?
• How do I strike a balance between my firm's primary

settlement processing role and spending time and money
on risk control?

Part of our role will be to help you address these issues.

Characteristics of claims
Insuring through the Master Policy Scheme allows the sharing
of information (confidentially) within the industry about what
can go wrong in practice and what works best to prevent this
happening. Every incident and close call is a learning
opportunity.
In recent years, repetitive circumstances leading to complaints
and claims against settlement agents include:

• Inadequate searches and enquiries and/or failure to
advise results to the client

• Incorrect assessment of and/or failure to advise the client
concerning stamp duty

• Public utility services not being connected to the site
• Unapproved building extensions or renovations
• Termite activity and inspections
• Mistakes in documentation
• Delays in settlement
• Failure to distribute, or the incorrect distribution of

funds
• Conflicts of interest.

For each such event, we need to ask, "Why and how did these
circumstances arise?" For prevention, we seek to identify the
most basic or root cause that can be controlled.
Many professional indemnity claims arise because of failure to
manage the client relationship and client expectations before
and during service delivery, such as:

• Misunderstandings when setting up the engagement eg.
as to whether you or the client is responsible for zoning
enquiries

• Failure to keep the client informed, including the supply
of relevant reports

• Failure to advise the client, including as to when they
should take legal advice

• Failure to identify and respond appropriately to an
emerging conflict of interest.

(Continued Page 3…)

New Broker Appointed - JLT
Insurance and Risk Management by Jardine Lloyd Thompson



3

(Continued from Page 2…)

The way you run the business could be setting you up for a
claim eg. by a haphazard approach to risk management or by
being too busy or under-resourced.This can lead to oversights
or delays. Lack of checks and balances may allow errors to go
undiscovered. Miscalculations in in-house stamp duty
assessments may arise due to inexperience or complexity.
Some client complaints and claims are unfounded. You need
to be alert to these situations and protect yourself from such
allegations by creating an adequate record of events, which can
be used in your defence.
Protecting yourself from allegations of negligence is only one
side of the story. Risk management encompasses the whole
relationship with clients and how you manage your business.

Doing this better will at the same time improve the service
provided to clients and maintain the reputation of your firm
and the industry.

Summary
Effective risk management demands an understanding of the
risks and pro-active control measures.You can take immediate
steps by involving your staff in the process and by fostering
positive attitudes to risk management.
In future articles we will discuss ways to improve your risk
management efforts and other topics which we hope you will
find interesting and useful in your business.
Should you have any insurance or risk management 
queries please contact JLT's Account Director David Todd on 
08 9426 0425.

New Broker Appointed continued…

The Office of State Revenue has recently amended the
provisions of the Stamp Act 1921 that relate to the

reduction of stamp duty when contracts are changed or
cancelled.
Section 20 (which replaces section 15A) provides that the duty
payable on an instrument will be reduced by the amount of the
full duty payable in respect of a matter included in the
instrument if:

• the matter has not been, and will not be, carried into
effect;

• the taxpayer has not received, and will not receive, a
benefit in respect of the matter; and

• the reason the matter was not, and will not be, carried
into effect is not merely to enable a replacement
transaction to be entered into.

Agents should advise their clients of the provisions of the
Stamp Act 1921 and recommend that they seek legal advice
where a client proposes to cancel or replace a contract that
falls into the above categories.
An application form and fact sheet containing additional
information is available on the Department of Treasury and
Finance website at www.dtf.wa.gov.au. Settlement agents
should be aware that providing false information on this form
could result in a penalty of up to $20,000 plus three times the
duty that was or might have been avoided.

Contracts - Changes To The Stamp Act

The Real Estate and Business Agents Supervisory Board
(REBA) has released a public discussion paper asking the

question: Should sellers of residential property be required to
complete a seller disclosure statement?
REBA has released the discussion paper in response to the high
number of queries and complaints it receives from
homebuyers, concerning the information provided to them at
the time they make an offer on a property. The discussion
paper outlines a number of options for addessing this issue.
REBA has emphasised that it does not hold a view one way or
another about the issue, and for that reason is keen to seek
public and industry comment.
SASB wishes to draw to the attention of settlement agents that
the discussion paper deals with a range of issues that could
significantly impact on the settlement industry in Western
Australia. For example, one of the options discussed in the
paper is for sellers to be required to appoint a settlement agent
to prepare a disclosure statement before the property is
marketed. SASB therefore encourages all settlement agents to
have their say on the discussion paper by making a submission
to REBA.

Some important issues dealt with in the discussion paper,
include:

• Is a compulsory seller disclosure statement necessary?
• What should a seller disclosure statement include?
• Who should be responsible for preparing a seller

disclosure statement? 
• At what point during the real estate transaction process

should a statement be provided?
• What remedies and penalties should apply if information

contained in a seller disclosure statement is found to be
inaccurate or false?

• Are there any alternatives to a compulsory seller
disclosure statement that will improve information
disclosure to homebuyers while minimising the impact
on industry?

The comment period for the discussion paper closes on
Friday 28 November 2003.
Copies of the discussion paper can be obtained from the REBA
website: www.reba.wa.gov.au/publications or by calling
REBA on 9282 0873.

Seller disclosure under the microscope
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New Ruling On Extensions To Stamp
Duty Payments
Following consultation with a range of industry groups, the
Commissioner of the Office of State Revenue, Mr Bill
Sullivan has announced a new 'Revenue Ruling', SD 30.
This ruling, which comes just two months after previous
changes, outlines the circumstances under which an
extension of time to pay stamp duty may be granted.

Even though the previous legislative changes provided the
Commissioner with the discretion to extend the time for
payment of stamp duty, the new rulings, issued on 1
September 2003, outline the circumstances where that
discretion will be exercised, subject to an application being
made.

These circumstances primarily relate to conditional
contracts, which commonly arise upon the sale of a
business, or with certain land transactions.

It is important to note that the application for an extension
to pay stamp duty must be made using the approved form,
at the time the instrument is lodged. In circumstances
where the application form has been omitted, an
application will be accepted up until an assessment notice
is issued. Only in exceptional circumstances will an
application for extension be accepted after an assessment
notice has been issued.

If the purchaser is eligible for a first homeowner
concession or rebate under the Stamp Act, the appropriate
application form should be submitted at the time of
lodging the instrument, together with the application for

extension of time to pay.

For full details of the 'Revenue Ruling', and other related
issues, visit the Office of State Revenue website at
www.osr.wa.gov.au.

Amendments to the Settlement Agents
Code of Conduct
As a result of the Commonwealth enacting the Financial
Sector Reform Act 2001, Parliament has passed the
Corporations (Consequential Amendments) Bill (No 3) 2001 of
WA.

The amendment rules make minor changes to the language
of the code of conduct to reflect the new terminology used
in the Corporations Act 2001, and do not alter the operation
of the code.

The amendments are as below:

Rule 8 amended.
(1) Rule 8(2) is amended by deleting "listing for
quotation on the  stock market of a stock exchange"
and inserting instead - "quoted on a prescribed
financial market".
(2) Rule 8(3) is amended by inserting the following
definition in the appropriate alphabetical position -
"prescribed financial market" has the meaning
given by section 9 of the Corporations Act 2001 of the
Commonwealth.

An updated version of the Code of Conduct is available on the
SASB website: http://www.sasb.wa.gov.au/settlement
legislation.

NewsInBrief

www.sasb.wa.gov.au
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