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Settlement of tenanted 
residential properties 
requires extra attention 
to ensure the correct 
information is delivered to 
the buyer prior to settlement.

Once a settlement agent acting for a 
buyer becomes  aware a residential 
property is tenanted, they should 
contact the seller or managing 

agent to obtain information about 
the tenancy. Acquiring this material 
is a key part of a settlement agent’s 
role when acting in their client’s best 
interests.

Gathering information about the 
tenancy allows a settlement agent 
to:

• prepare accurate settlement 
statements for their client;

• confirm details that might  
be included in the contract  
(eg duration of lease, amount  
of rent);

• determine if there is any 
rent arrears which must be 
recovered by the seller prior to 
settlement (when the agent is 
acting for a seller); and

• confirm information is presented 
before the purchase is finalised 
- such as the amount of rent the 
tenants pay and when they pay 
it (when the agent is acting for 
the buyer). 

The tenancy information requested 
for settlement should include: 

• a copy of the tenancy 
agreement;

• a copy of the property condition 
report;

Tenanted Residential Properties
• the total bond and details of 

where it is held (Please note: 
the Residential Tenancies 
Act was amended on 1 July 
2013 and all new bonds must 
now be lodged with the Bond 
Administrator);

• confirmation of how the rent 
is paid (eg fortnightly), and the 
date it has been paid to; and

• confirmation of whether a 
property manager is to be 
retained.

The above information should be 
provided to the buyer.

Due to recent major changes in 
tenancy law, you may wish to pass 
on the link to www.commerce.
wa.gov.au/cp/tenancy 

Settlement agents cannot provide 
legal advice in relation to a tenancy 
agreement, but they should identify 
areas of concern and bring these 
to their client’s attention. If the 
client needs further clarification, an 
agent should suggest they seek 
independent legal advice. 

If rent monies have been paid to 
the seller for a period after the 
settlement date, it is important this 
amount be adjusted at settlement. If 
the tenant has paid a bond, then the 
seller or property manager will also 
need to sign a bond transfer form. 
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Important 
changes to water 
billing from 1 
July 2013
Some of the information in this 
article was first published by AICWA

From July 2013, the Water 
Corporation implemented 
combined billing for water 
use and service charges on 
a two-monthly basis. This 
is a shift from the Water 
Corporation’s previous 
process of billing service 
charges for a full year in 
advance and water use twice 
per year in the metropolitan 
area and three times per year 
in regional areas.

As part of the transition to two 
monthly billing, the first bill will have 
two months of service charges 
plus up to six months of water use 
depending on when the meter was 
last read.  All subsequent bills will be 
for two months of service charges 
and two months of water use.

Settlement agents will no longer 
adjust rates for a full financial year. 
Instead the adjustments will be two-

monthly, starting from 1 July to 31 
August 2013.

The way the Pensioner’s and 
Senior’s concessions are applied 
will also change. Currently, eligible 
concession card holders are 
required to own and occupy their 
property on 1 July in order to receive 
a concession for the following 12 
months.  From 1 July 2013, they will 
be able receive a concession from 
the date of their application to the 
date they sell the property (or are 
no longer eligible for a concession). 
The allowable concessions will be 
applied to each two-monthly bill.

The Water Corporation has 
information on the changes and 
example certificates on at www.
watercorporation.com.au

As the rates are issued more 
frequently, there may be more 
chance of payments from the seller 
at settlement crossing over the 
billing period. Best practice may 
involve sending the seller (if they are 
your client) information regarding 
the payment of an account that has 
been issued. For example:

“I f  you receive any account 
for payment of  the Water 
Corporat ion’s charges 
dur ing the per iod leading 
up to sett lement,  please 
forward the accounts to us 

so that we can apport ion 
them and ensure that 
payment is  made fol lowing 
sett lement.    I f  the due 
date for payment is  a date 
pr ior to sett lement,  you 
may wish to cal l  th is off ice 
to discuss the s i tuat ion 
with interest payable 
on the account for later 
payment.    I f  you receive 
any account for any rates 
and taxes soon after  the 
sett lement date,  please 
contact us before making 
payment as the payment 
may already have been 
made at sett lement.”

The Water Corporation is building an 
automated letter into their system, 
which will be sent to the seller once 
they receive an Electronic Advice of 
Sales request advising the property 
has been sold. The letter will confirm 
whether a water account payment 
is due and inform the seller to check 
with their settlement agent prior to 
making payment.  

Questions regarding the new 
accounts can be directed to 
customer@watercorporation.com.au 
or phone 13 13 85.

file:///Y:/Commerce/CP/Settlement%20News_DP0365/August%202103%20suggested%20changes/Text%20August%2013/www.watercorporation.com.au
file:///Y:/Commerce/CP/Settlement%20News_DP0365/August%202103%20suggested%20changes/Text%20August%2013/www.watercorporation.com.au
mailto:customer@watercorporation.com.au
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Water consumption and tenanted properties
Settlement agents are 
reminded that sellers are 
responsible for the payment 
of all outgoings up to the 
date of settlement, even if a 
property is tenanted.

If acting for a seller of a tenanted 
residential property, settlement 
agents need to hold sufficient 
moneys to pay for all water 
consumption up to the settlement 
date.

While some residential tenancy 
agreements will require tenants 
to pay for all water usage, other 
residential tenancy agreements may 
specify lesser amounts. This does 
not negate a settlement agent’s 
responsibility to hold funds from the 
seller to cover water consumption, 
regardless of the lease agreement. 
The seller’s settlement agent must 
adjust the water costs to reflect the 

seller’s proportion of the bill and pay 
for any water consumption from the 
funds held.

When providing the water 
consumption calculation, settlement 
agents should inform sellers with 
tenanted properties that some, if 
not all, of the water consumption 
should be recoverable from the 
tenant. The seller should be advised 
to provide a copy of the water 
meter reading and the calculation 
of the amount payable to their 
property manager or tenant with 
a request for reimbursement 
pursuant to the terms of the 
residential tenancy agreement.

A buyer is not responsible for 
paying water consumption used 
prior to the date of settlement; nor 
should they or their settlement 
agent be expected to obtain 
payment or reimbursement 
directly from the tenant.

Recommending clients seek legal advice
It is important for settlement agents to exercise caution in situations involving uncertainty.  
This includes advising clients to seek legal advice when it becomes prudent to do so. 

In 2010, the State Administrative Tribunal fined a settlement agent for contravening rule 11 of the Settlement Agents 
Code of Conduct, as she failed to recommend her client seek legal advice when it may have been in their best 
interests to do so.

In this instance, the settlement agent who was acting for the buyer, sought advice from Landgate about the removal 
of Registrar’s Caveats from the property’s title. At no time prior to settlement did the agent advise the buyer to seek 
legal advice in relation to the Registrar’s Caveats. Consequently, the buyers settled when there was no guarantee the 
property would be registered in their names. 

Approximately two months after settlement, Landgate advised further requisitions were required before the transfer  
of land documents would be recognised and the buyers registered as the property owners. 

The title to the property was finally transferred to the buyers more than a year after settlement. The Department’s view 
is that best practice requires agents to advise clients of any uncertainty surrounding a situation and recommend they 
seek legal advice. 

Given this assessment, settlement agents should only proceed to settlement with a written signed acknowledgment 
from their clients stating they wish to proceed with settlement having taken legal advice or wish to proceed without 
taking legal advice.
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Natalie Jane Briggs, trading as 
Frontline Settlements, pleaded guilty 
on 20 June 2013 to 13 charges 
related to failures to comply with 
the Settlement Agents Act and 
the agency’s inability to finalise the 
financial settlement of four property 
transactions due to the agent’s 
misuse of her clients’ trust money.

Lawyers for Consumer Protection 
told the Court that an investigation 
was launched after Ms Briggs 
surrendered her licence and triennial 
certificate in September 2010 and 
she then refused to cooperate with 
a mandatory termination audit of the 
agency’s trust account. The audit 
wasn’t completed until August 2011 
and required a search warrant to be 
executed on the agent’s premises to 
obtain accounting records.

The auditor found that Ms Briggs 
failed to keep full and accurate 
accounts and many crucial accounts 
were missing. The auditor found the 
agency’s trust account only had a 
balance of $80.69 and was therefore 
unable to settle a total of $89,357.78 
in financial commitments.

The investigation into Frontline 
Settlements found that:

• Vendors in the settlement of a 
Jurien Bay property in 2011 were 
owed $49,085.86 by the agency 
and were later compensated by 
the Fidelity Guarantee Account.

• A mortgage broker loaned Ms 
Briggs $36,790 which was 
subsequently misappropriated 
by the agent. The broker was not 
eligible to be compensated by 
the Fidelity Guarantee Account 
as the transaction was not 

in the course of a real estate 
settlement.

• A cheque for $981.92 from the 
agent’s trust account to pay 
for a client’s council rates was 
dishonoured due to inadequate 
funds. Ms Briggs then paid the 
rates from a personal account. 
The transaction related to the 
settlement of a Nollamara 
property.

• Another settlement agent 
claimed Ms Briggs failed to 
finalise the settlement of a 
Shelley property and then made 
a payment of $2,500 which did 
not come from the trust account, 
as required by law.

Magistrate Benn told the Court that 
the series of offences represented a 
serious decline in the performance of 
the settlement agent, despite being 
well aware of her obligations and 
responsibilities.

The Magistrate said the offences 
demonstrated a conscious and 
deliberate disregard for the 
responsibility of looking after trust 
monies and cast the profession in 
a poor light, resulting in community 
distrust. He said the community has a 
legitimate expectation to have matters 
such as this dealt with by way of a 
serious penalty.

Commissioner for Consumer 
Protection Anne Driscoll said 
settlement agents were entrusted 
with the proper handling of funds 
related to property transactions.

“To betray this trust and misuse these 
funds is a very serious offence, so 
it’s imperative that agents comply 

completely with the strict rules that 
apply to these transactions, which 
often involve large amounts of other 
people’s money,” Ms Driscoll said.

“The Fidelity Guarantee Account 
forms an important basis to protect 
those involved in real estate 
transactions from licensed agents 
who may misappropriate trust funds. 
It is vital in providing compensation 
for those who have lost money due 
to criminal or fraudulent activities and 
serves to underpin confidence in the 
property industry in WA.”

Ballajura settlement agent fined $8,000 over misuse 
of funds
A Ballajura settlement agent, who has surrendered her licence, has been fined $8,000 by the 
Midland Magistrates Court over the misuse of trust account funds.
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Settlement agent fined for misleading her clients
A Karrinyup settlement agent who represented she was a licensed settlement agent after her 
triennial certificate had lapsed, has been fined $4,000 by the Perth Magistrates Court.

Michelle Louise Owen, trading as 
Swan River Conveyancing, pleaded 
guilty on  
5 April 2013 to eleven charges 
relating to misrepresentations made 
during the settlement of three 
properties in Wembley Downs, East 
Fremantle and Balga. The agent was 
ordered to pay court costs of $275.

Consumer Protection told the court 
that Ms Owen’s triennial certificate 
had expired on 5 November 2011 
and, as a result, a notice was sent 
by the Department on 17 November 
2011 advising that her settlement 
agent’s licence was no longer valid.

On 22 November 2011 Ms Owen 
agreed to act as a settlement agent 
for the sale of a Wembley Downs 
property, then a Balga property 
in December 2011 and an East 

Fremantle property in February 2012. 
Under the Settlement Agents Act, 
an agent’s licence only has effect if 
the licensee also has a valid triennial 
certificate.

In handing down the penalty, 
Magistrate Malley took into 
consideration the agent’s previous 
unblemished record, her personal 
circumstances and the fact that she 
repaid all consumers involved in the 
three transactions.

Commissioner for Consumer 
Protection, Anne Driscoll, said the 
case is a reminder to all settlement 
agents to ensure they have valid 
certificates and licences in place 
before agreeing to act on behalf of 
consumers.

“The licensing system is designed to 
protect consumers, especially when 

large amounts of funds are changing 
hands during property transactions. 
It’s therefore essential that settlement 
agents keep their licences and 
certificates up to date at all times, or 
risk prosecution,” Ms Driscoll said.

The Department’s online licence 
search enables buyers and sellers 
to check whether the person they 
are dealing with is a licensed agent 
with a current triennial certificate or 
a registered sales representative. 
For more information on licensing, 
settlement agents can contact 
Consumer Protection on  
1300 30 40 54 or by email at 
consumer@commerce.wa.gov.au

The small business ACL checklist
The Australian Consumer Law (ACL) came into effect on 1 January 2011 and most businesses 
should be aware of the legislation by now. The small business ACL checklist has been designed 
to help small businesses self-assess their operations and identify which of their activities are 
regulated under the ACL. 

The checklist is easy to understand 
and helps businesses:

• become aware of their rights and 
obligations when it comes to 
dealing with consumers;

• how to comply with their 
obligations under the ACL; 

• lead them to more information so 
they can ensure compliance;

• encourage businesses to 
conduct a self-audit; and

• promote voluntary compliance 

with the ACL.

While businesses must comply with 
the law, they are also required to 
meet general standards of business 
conduct and comply with specific 
consumer protections against unfair 
business practices. These include:

• using standard form contracts 
that do not have unfair terms;

• honouring consumer guarantees;

• ensuring the safety of products 
and services; and

• complying with rules on 
sales practices, including 
those on prices, consumer 
information, lay-by agreements 
and unsolicited consumer 
agreements.

A copy of the checklist, which was 
developed in a partnership between 
state, territory and federal consumer 
protection agencies, can be found on 
the Department’s website. 

More general information on the  
ACL can be found at  
www.consumerlaw.gov.au

http://www.commerce.wa.gov.au/ConsumerProtection/Content/Licences/licence_search.html
http://www.commerce.wa.gov.au/ConsumerProtection/Content/Licences/licence_search.html
file:///C:\Objective%20Cache\mrichardson\cache\Objects\consumer@commerce.wa.gov.au
http://www.commerce.wa.gov.au/ConsumerProtection/PDF/SmallBusiness/SmallBusinessChecklist.pdf.
http://www.consumerlaw.gov.au
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Unfair contract terms 
The Australian Competition and Consumer Commission (ACCC) recently conducted a review 
of standard form consumer contracts in order to identify unfair contract terms and related 
practices.

The Australian Consumer Law (ACL) incorporates various provisions targeting specific consumer issues, 
including provisions which render unfair terms void in standard form consumer contracts.

The ACCC reviewed standard form consumer contracts through the lens of the ACL provisions. While 
the industries reviewed were not directly related to property settlement, in light of its findings, the ACCC 
invited all businesses to consider the terms and conditions of their own standard form contracts, and 
to make changes where necessary to ensure their contract terms are compliant with the ACL.

During these reviews, the ACCC identified issues under both unfair contract term laws and broader consumer 
protection laws. The following types of contract terms were of particular concern to the ACCC:

• Terms allowing businesses to change the contract without a consumer’s consent.

• Terms which seek to unfairly absolve the agent from liability.

• Terms unfairly restricting a consumer’s right to terminate the contract.

• Terms suspending or terminating the services being provided to the consumer under the contract.

• Terms that make the consumer liable for things that would ordinarily be outside their control.

• Terms preventing consumers from relying on representations made by the business or its agents.

• Terms seeking to limit consumer guarantee rights.

The ACCC found in the majority of industries reviewed, most businesses took advantage of the opportunity 
to align their standard form contracts with the new national unfair contract terms provisions of the ACL. 

More information about the ACCC review can be found at www.accc.gov.au

Signature:

http://www.accc.gov.au
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Supreme Court decision relating to memorials on titles
An important ruling has recently been handed down in the Supreme Court in relation to 
retirement village memorials recorded against land. The application by the retirement village 
owner to vary a retirement village scheme in order to partially remove a memorial and excise one 
lot was disallowed.

A memorial must be lodged with 
the Registrar of Titles (Registrar) at 
Landgate against the title for any land 
that is to be used or is proposed to 
be used for a retirement village. The 
memorial is listed on the Certificate 
of Title (CoT) for the lot/lots linked 
to the retirement village scheme as 
notification that the land is used as a 
retirement village and may be subject 
to a statutory charge.

The Supreme Court, in a decision 
handed down 31 May 2013, held 
that the owner of land upon which 
a retirement village was situated 
could not have the ‘retirement village 
scheme’ altered and the memorial 
lifted from a portion of the land so as 
to permit the use of the other portion 
free from the statutory charge over the 
land in favour of residents. (Reference: 
Retirement Care Australia (Hollywood) 
Pty Ltd v Commissioner for Consumer 
Protection and Ors [2013] WASC 219).

While the Court’s ruling was complex 
and technical, in short, the Retirement 
Villages Act (1992) does not contain 
any provision which permits the 
owner of a retirement village to 
cancel a memorial over a part of 
the land in order to excise that land 
from the retirement village.

Landgate is the statutory authority 
responsible for maintaining the 
State's register of land ownership and 
survey information. Previously the 
Registrar at Landgate had been able 
to exercise discretion in approving 
the partial removal of a memorial but 
this no longer applies. Landgate has 
amended its Land Practice Manual  
(Ch 11) and issued a Customer 
Information Bulletin advising of this.

A memorial on a CoT does not prevent 
the sale of a lot to which a memorial is 
attached, nor necessarily prevent the 
registration of other interests, such as 
a mortgage. However, the on-going 
effect of a retirement village memorial 
is likely to affect both the value of 
the lot in question and increase the 
complexity of any sale. 

In light of the Court’s decision, 
settlement agents should be cautious 
when acting in relation to the disposal 
of land currently or formerly used as  
a retirement village. While sub-division 
or re-zoning approval may already 
have been granted, CoTs issued for 
the lots in question will retain the 
memorial already in place, unless 
the Supreme Court has approved 
the termination of the retirement 
village scheme and the Registrar 
has cancelled the registration of the 
memorial over the land concerned. 

You should be very wary of providing 
advice to potential buyers about 
the practical effects of a retirement 
village memorial and the significant 
consequences if one is not able to be 
lifted. Instead, you should observe the 
provisions of the Settlement Agents’ 
Code of Conduct, by disclosing 
pertinent facts and recommending 
that your client seek their own 
independent legal advice. 

As soon as you become aware of 
any memorial on the title, you need to 
inform your client promptly of this fact 
and advise them to seek legal advice 
about the effect the memorial may 
have on the sales process. 

Where a settlement agent is acting 
for both the seller and the buyer in 
a transaction, or is affiliated to the 

real estate agency that sold the lots, 
a prudent agent would ensure they 
provide full disclosure about the 
relationship. This includes information 
about what could happen in the event 
a dispute arises between the buyer 
and the seller. 

If you become aware of something 
that might disadvantage one party – 
such as the existence of a memorial 
that can only be lifted by recourse to 
the Supreme Court – the obligation 
to tell the disadvantaged party would 
put you in conflict with your obligation 
to represent the other party’s best 
interests. If such a situation arises, you 
should cease to act for both parties 
promptly and advise the parties to 
seek independent legal advice.
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Contact Details
Since the Department’s restructure on 1 July 2011, various functions previously performed by Board staff have been 
split to different Directorates of Consumer Protection. In order for your query to be handled efficiently, please note 
the following:

• If your query relates to your licence or registration, license or registration application or the 
structure of your business, please contact Licensing on 1300 30 40 64, Option 2. 

• If you need to inform the Commissioner of a change to your details, please email 
licensingenquiries@commerce.wa.gov.au. Please include your license/registration number.

• If your query relates to a proactive visit or a general enquiry about complying with 
legislation, please contact Proactive Compliance on (08) 9282-0874.

• If you have a trust account or auditing query, please call (08) 9282-0926 or email audits@commerce.wa.gov.au

• If your query relates to CPD (contact trainers directly for bookings) please 
call (08) 6364-3120 or email cpd@commerce.wa.gov.au

• For newsletter or e-Bulletin subscription enquiries, email pinews@commerce.wa.gov.au 

• Consumer Protection’s general contacts should be used for all other issues.  
You can telephone 1300 30 40 54 or email consumer@commerce.wa.gov.au

E-Bulletins
The Department regularly publishes Settlement e-Bulletins which provide agents and other 
interested parties with industry related news and up-to-date information on the Department’s 
policy developments.

Recent e-Bulletins have included articles relating to 
Compulsory Professional Development and  
a call for feedback on proposed changes to the 
Settlement Agents Code of Conduct.

Our e-Bulletin archive can be found under News, 

Publications and Forms on the Department’s website.

If you would like to subscribe to our e-Bulletins, update 
your email address or if you have any queries, please 
email pinews@commerce.wa.gov.au

Website
Consumer Protection’s website is an integral tool in providing education and advisory 
services to industry participants and the public.

The website has a dedicated section for settlement agents that covers a range of subjects including 
Compulsory Professional Development, proactive compliance and licensing information. The website  
also contains a wide range of application forms.

Consumer Protection is committed to the continuing development and improvement of the website and 
welcomes feedback form the industry. Comments can be sent to pinews@commerce.wa.gov.au

The website is located at www.commerce.wa.gov.au/ConsumerProtection

mailto:licensingenquiries@commerce.wa.gov.au
mailto:audits@commerce.wa.gov.au
mailto:cpd@commerce.wa.gov.au
mailto:pinews@commerce.wa.gov.au
mailto:consumer@commerce.wa.gov.au
http://www.commerce.wa.gov.au/ConsumerProtection/PDF/Settlement_industry/Publications/Settlement_Agents_e-bulletins/Issue_25.pdf
http://www.commerce.wa.gov.au/ConsumerProtection/PDF/Settlement_industry/Publications/Settlement_Agents_e-bulletins/Issue_26.pdf
http://www.commerce.wa.gov.au/CP/Settlement
mailto:pinews@commerce.wa.gov.au
mailto:pinews@commerce.wa.gov.au
http://www.commerce.wa.gov.au/ConsumerProtection
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