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Cannington WA 6107 


Dear Mr McCulloch 

Submission on Work Health and Safety Bill 2014 

The Fremantle Port Authority (FPA) is grateful for the opportunity to provide the following 

submission in response to the tabling of the Work Health and Safety Bill 2014 (WHS Bill) on 

23 October 2014. 


In summary, FPA is concerned about the interaction between the WHS Bill and an aspect of 

FPA's governing legislation, the Port Authorities Act 1999 (WA) (PAA), and respectfully 

requests that clarification of this issue be considered as part of the proposed reforms. 


1. ABOUTFPA 

1.1. 	 FPA is a Western Australian Government trading enterprise, with a primary role of 

facilitating trade through the State's largest general cargo port. 


1.2. 	 The Port of Fremantle (Port) handles almost all of Western Australia's container trade 

as well as non-containerised cargo such as motor vehicles, steel and machinery 

imports and livestock exports. Cruise ships berth with increasing frequency at the 

Port. 


1.3. 	 Bulk commodities such as petroleum, grain, alumina, iron ore, coal, mineral sands, 

fertilisers and sulphur are handled through the Kwinana Bulk Terminal and the 

Kwinana Bulk Jetty, which are owned and operated by FPA. 


1.4. 	 FPA provides and maintains shipping channels, navigation aids, cargo wharves, 

seawalls, roads and rail infrastructure. Other services include ship scheduling and 

berth allocation, port communication, pilot transport over water, mooring, stevedoring 

at the Kwinana Bulk Terminal, security services, emergency response, hazardous 

cargo services over common-user berths, trade advisory services, property 

management and quarantine and waste disposal. 


1.5. 	 FPA maintains a strong commitment to integrating safety into all facets of operations 

and providing a safe and healthy work environment for all workers and visitors. This 

commitment to safety was recognised by WorkSafe WAin awarding FPA the WA 

Work Safety Award for the Best Public Sector Workplace Safety and Management 

System in WA in 2012. 


1.6. 	 FPA implements a 'Safety for Life' strategy that focuses on the positive performance 

indicators of active safety leadership at all levels in the organisation, recognising 

people for integrating safety into their daily tasks, action against the high potential 

hazards in the organisation and ensuring people have the right skill set to work in a 

safe and efficient manner. 
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2 FPA's 'exclusive control' of the port 

2.1 	 The operations of FPA and other port authorities in Western Australia are governed by the PM. 

2.2 	 Section 32 of the PM provides: 

"32. Control ofport, port authority has 


Subject to any direction given by the Minister, a port authority has exclusive control of the port." 


-
2.3 	 FPA wishes to register its concern about the interaction of s32 with the provisions of the WHS Bill 

that expressly or implicitly involve the issue of control. If the interaction between the PM and the 
WHS Bill is not clarified, that will arguably result in unintended and undesirable consequences. 

2.4 	 References to 'control', as the term has been used and applied in OHS law (including in respect of 
equivalent provisions to sections 20 and 21 of the WHS Bill\ have historically been construed as 
meaning actual control (that is, th ings that the person is managing or organising) 2, rather than 
relating to the sort of general control that is conferred by a provision such as s32. 

2.5 	 The grant of 'exclusive control' in s32 provides the port authority, subject to its powers under the 
PM, with an ability to give directions as to the activities that are undertaken at the port. 

2.6 	 However, the practical reality is that a port authority will not necessarily have actual control over all of 
the work that occurs at the port, or over all workplaces at the port. 

2.7 	 If the concept of control in s32 of the PM is given a literal interpretation, that may lead to a finding 
that FPA has control for the purpose of the WHS Bill in respect of matters over which it does not in 
fact have actual control. 

2.8 	 This would have the consequence of unreasonably extending the scope of a port authority's duties 
under the WHS Bill where control is a relevant factor. 

3 Express references to control in the WHS Bill 

3.1 	 The most notable WHS Bill provisions to expressly refer to the issue of control are sections 16, 17, 
20 and 21 of the WHS Bill3, which we reproduce below for your ease of reference. 

3.2 	 Sections 16 and 17 place important limitations on the extent of all the general health and safety 
duties contained in Divisions 2 and 3 of Part 2 the WHS Bill, and state as follows: 

"16. More than 1 person can have a duty 

(1) 	 More than 1 person can concurrently have the same duty. 

(2) 	 Each duty holder must comply with that duty to the standard required by this Act even if 
another duty holder has the same duty. 

(3) 	 If more than 1 person has a duty for the same matter, each person: 

(a) 	 retains responsibility for the person 's duty in relation to the matter; and 

(b) 	 must discharge the person's duty to the extent to which the person has the capacity 
to influence and control the matter or would have had that capacity but for an 
agreement or arrangement purporting to limit or remove that capacity. 

1 Markos v Commercial and General Projects Pty Ltd [2010] SAIRC 17 at [28]-[29] . 

2 Reilly v Devcon Australia Pty Ltd [2008] WASCA 84 at [34]-[35]; Complete Scaffold Services Pty Ltd v Adelaide 

Brighton Cement Ltd and Henry [2001] SASC 199 at [56]. 

3 Although the term 'control' is also used in sections 19(4), 39, 49, 163, 164, 169, 170, 183, 195, 198 and 209 of the 

WHS BilL . 
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17. Management of risks 

(1) 	 A duty imposed on a person to ensure health and safety requires the person: 

(a) 	 to eliminate risks to health and safety, so far as is reasonably practicable; and 

(b) 	 if it is not reasonably practicable to eliminate risks to health and safety, to minimise 
those risks so far as is reasonably practicable . 

.. 
(2) 	 A person must comply with subsection (1) to the extent to which the person has the capacity 

to influence and control the matter or would have had that capacity but for an agreement or 
arrangement purporting to limit or remove that capacity. 

3.3 	 Section 17 is of particular significance. The section is not present in the original Model Work Health 
and Safety Bill (Model Bill), but was added by South Australia in its enactment of the Work Health 
and Safety Act 2012 (SA), which commenced operation on 1 January 2013 in that State. In SA, the 
primary reason for the inclusion of section 17 was concern over the removal of the 'control test' for 
principal/contractor relationships, with the advent of the PCBU as the primary duty-holder under the 
legislation. There has apparently been a conscious decision in WA to follow suit and include the 
qualification in the WHS Bill . 

3.4 	 Sections 20 and 21 impose duties on persons who have management or control of workplaces, or 
fixtures, fittings or plant at workplaces, and provide as follows: 

20. Duty of persons conducting businesses or undertakings involving management or control 
of workplaces 

(1) 	 In this section: 

person with management or control of a workplace means a person conducting a 
business or undertaking to the extent that the business or undertaking involves the 
management or control, in whole or in part, of the workplace but does not include: 

(a) 	 the occupier of a residence, unless the residence is occupied for the purposes of, or 
as part of, the conduct of a business or undertaking; or 

(b) 	 a prescribed person. 

(2) 	 The person with management or control of a workplace must ensure, so far as is reasonably 
practicable, that the workplace, the means of entering and exiting the workplace and 
anything arising from the workplace are without risks to the health and safety of any person. 

21. Duty of persons conducting businesses or undertakings involving management or control 
of fixtures, fittings or plant at workplaces 

(1) 	 In this section: 

person with management or control of fixtures, fittings or plant at a workplace means 
a person conducting a business or undertaking to the extent that the business or undertaking 
involves the management or control of fixtures, fittings or plant, in whole or in part, at a 
workplace, but does not include: 

(a) 	 the occupier of a residence, unless the residence is occupied for the purposes of, or 
as part of, the conduct of a business or undertaking; or 

(b) 	 a prescribed person. 

(2) 	 The person with management or control of fixtures, fittings or plant at a workplace must 
ensure, so far as is reasonably practicable, that the fixtures, fittings and plant are without 
risks to the health and safety of any person." 
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3.5 	 The issue of control is self-evidently central to the scope of coverage of ss20-21. 

4 Control as an element of reasonable practicability 

4.1 	 In addition to the express references to control set out above, the issue of control is also relevant to 
all the general health and safety duties in Divisions 2 and 3 of Part 2, by virtue of its significance in 
determining what is reasonably practicable for a duty holder to do in any particular set of 
circumstances. 

4.2 	 Although the term 'control' does not appear in the definition of 'reasonably practicable', it is a critical 
element in the relevant test, as evidenced by various statements in the reports of the advisory panel 
that advised the Council of Australian Governments on the implementation of model OHS legislation. 

4.3 	 In its two reports to the Workplace Relations Ministers' Council, the advisory panel addressed in 
detail the issue of control, and recommended that: 

(1) 	 'Control' should not be included in the definition of 'reasonably practicable'. 4 The reasoning 
behind this recommendation was: 

(a) 	 because 'reasonably practicable' represents what can reasonably be done in the 
circumstances, 'control' is already implied as a necessary element, as an inability to 
control relevant matters must necessarily imply that it is either not possible for duty 
holders to do anything, or it is not reasonable to expect them to do so; and 

(b) 	 making express reference to 'control' in the definition of 'reasonably practicable' may 
lead to a focus on that issue ahead of other factors noted in the definition. 

(2) 	 The primary duty of care should not include express reference to 'control', as it is not 
necessary (being an inherent element), and express reference to 'control' may encourage a 
focus on avoidance of control (to avoid the duty) rather than on practical compliance 

5me~u~.	 . 

(3) 	 The term 'control' should not be defined in the model Act, as: 

(a) 	 the courts have been sufficiently consistent in their interpretations of the term in the 
contexts in which it would be used in the model Act for duty holders to have 
confidence in how it will be interpreted and applied; and 

(b) 	 providing a definition that would be sufficiently clear and applicable to all 
circumstances, while not narrowing what should be the wide scope of 'control', would 
be very difficult.6 

5 Specific impact on FPA and other port authorities 

5.1 	 There are numerous aspects of the work and workplaces at Fremantle Port over which. FPA has no 
actual control, such as: 

(1) 	 common user berths and stacking areas that have been made available for use by other 
parties; 

(2) 	 areas within which towage services are provided by parties under a licence; 

(3) 	 vessels navigating through or berthed at the Port; and 

(4) 	 land demised under a deed of lease. 

4 Recommendation 8, at page 46 of the First Report to the Workplace Relations Ministers' Council, October 2008 
5 Recommendation 14, at page 68 of the First Report to the Workplace Relations Ministers' Council, October 2008 
6 Recommendation 84, at page 60 of the Second Report to the Workplace Relations Ministers' Council, January 2009 
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5.2 	 Of course, this issue is not exclusive to FPA, as section 32 of the PAA applies equally to the other 
state owned port authorities in Western Australia: 

6 Relevance to other public authorities 

6.1 	 Further, we note that this is an issue that is also likely to be relevant to other public authorities in this 
State. The table at Annexure 1 details some examples of other statutory agencies and authorities 
that are similarly granted control over workplaces and/or matters by their respective governing 
legislation: 

6.2 	 The operation of OHS laws to these public authorities may be new or extended by the WHS Bill, on 
account of the introduction of the PCBU as the primary duty-holder in place of the employer. 

6.3 	 As with FPA and the other port authorities, there are likely to be many circumstances in which the 
statutory authorities listed in Annexure 1 do not have the degree of actual control required to 
positively influence work health and safety in respect of certain matters or places over which they 
have been granted general control in the relevant legislation. 

6.4 	 Without express clarification on this issue, the WHS Bill stands to impose a number of unreasonably 
onerous obligations on a wide range of authorities, substantially increasing the cost of compliance for 
public authorities in this State. 

6.5 	 It is also of significant concern that unduly onerous obligations imposed on public authorities will 
effectively be also imposed on the officers of public authorities, increasing their risk of personal 
criminal liabilitl. and providing a disincentive to recruitment and retention of quality management in 
the public sector, 

7 Proposal for amendment of the WHS Bill 

7.1 	 The potentially onerous interaction between section 32 of the PAA and OHS laws has previously 
been identified by the Department of Transport (DoT). FPA understands that an amendment of s32 
to clarify the position was considered, but was ultimately not pursued for reasons including that it 
may have been problematic in respect of s32's broader application. 

7.2 	 In FPA's view, given the potential significance of this issue to statutory authorities throughout the 
State, it would be appropriate in the current circumstances, given that the WHS Bill is a new piece of 
legislation currently in its development phase, for the WHS Bill to provide a simple clarification, to the 
effect that where a statutory authority is granted control over certain matters under its governing 
legislation, that will not necessarily be decisive as to whether the statutory authority has control over 
those matters for the purpose of the WHS Bill. 

7.3 	 FPA submits that the most efficient and non-intrusive method for the necessary clarification would be 
for the current body of section 4 of the WHS Bill to become subsection 4(1 ), and for a second 
subsection in the following terms (or similar) be inserted as subsection 4(2) of the WHS Bill: 

"(2) 	 To the extent that any Act grants a public authority control over any matter, that will not be 
taken as proof that the public authority had control over that matter for the purposes of this 
Act, which is to be determined as a question of fact in light all the circumstances." 

7.4 	 An amendment of this kind would not dilute or reduce any duty under the WHS Bill which should 
apply to a public authority, but would avoid an unintended and undesirable extension of the scope of 
public authorities' duties as a consequence of the operation of other legislation. 

7 By virtue of an officer's duty to exercise due diligence to ensure compliance by the PCBU with its obligations. 
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FPA appreciates the opportunity to make comment and contribute to the reform process, and would be 
happy to discuss this submission further with you should you wish to do so. 

Yourh,~ _,,_,_,_,_""l l 9
~aer 
Cti1ef Executive Officer 
Fremantle Port Authority 
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Annexure 1 

Statutory authority Place potentially falling within the meaning of 
'workplace' in the WHS Bill; and/or 

Matters over which the WHS Bill is likely to 
apply 

Relevant provisions imposing control 
over the workplace and/or matter on the 
statutory authority 

Board of the Art Gallery of 
Western Australia 

The Art Gallery of Western Australia; and 

All lands and premises placed under the care and 
control of the Board 

Art Gallery Act 1959 ry.JA), s 18 

Board of Directors of the 
University of Notre Dame 
Australia 

All real and personal property at any time vested 
in or owned by the University; and 

All affairs and concerns of the University 

University of Notre Dame Australia Act 1989 
0/'JA), ss 15B(2), 22 

Botanic Gardens and Parks 
Authority 

King's Park, and 

Any other land prescribed 

Botanic Gardens and Parks Authority Act 
1998 0/'JA), ss 3, 9 

Cemetery Boards established 
under the Cemeteries Act 1986 
0/'JA); or Local governments 

Cemeteries Cemeteries Act 1986 0/'JA), s 5(1) 

Council of Edith Cowan University Operation, affairs, concerns and property of the 
University 

Edith Cowan University Act 1984 0/'JA), s16 

Council of Curtin University of 
Technology 

Property and affairs of the University Curtin University of Technology Act 1966 
0/'JA), ss16(1 ), 21 (c) 

Park Boards appointed under the 
Parks and Reserves Act 1895 
0/'JA), e.g. Burswood Park Board 

All land placed under the Boards control Parks and Reserves Act 1895 ry.JA), s 4 

Queen Elizabeth II Medical Centre 
Trust 

The Queen Elizabeth II Medical Centre Reserve 
(set out in Part I to the schedule of the Queen 
Elizabeth II Medical Centre Act 1966 ry.JA)), both 
before and after the establishment thereon of a 
medical centre 

Queen Elizabeth II Medical Centre Act 1966 
ry.JA), ss 6, 13, schedule 

Rottnest Island Authority Rottnest Island Rottnest Island Authority Act 1987 ry.JA), s 
11 

Senate of the University of 
Western Australia 

All real and personal property at any time vested 
in or acquired by the University 

University of Western Australia Act 1911 
ry.JA), s 14(1) 

Swan River Trust; and Minister for 
Lands 

The land and waters described in Schedule 4 of 
the Swan and Canning Rivers Management Act 
2006 ry.JA); 

Crown land within the areas described in 
schedule 1 and 2 of the Swan and Canning 
Rivers Management Act 2006 0/'JA), and 
extending from 2 m below the high water mark to 
2 m above the high water mark, measured 
horizontally above the surface of the land and 
including the surface of any structure built to 
retain the land. 

Swan and Canning Rivers Management Act 
2006 0/'JA), ss 11 (7), 12(2), schedules 1, 2 
and 4 

.. 

Trustees of the Western 
Australian Museum 

WAMuseum; 

All archaeological or anthropological sites and 
other things which the Trustees have a duty to 
preserve on behalf of the community, 
wheresoever they are situate; and 

All lands and premises vested in the WA Museum 
or committed to its care and control. 

Museum Act 1969 ry.JA), ss 20, 25 
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Water Corporation Any reserve that the Minister has vested in the 
Water Corporation 

Water Corporations Act 1995 0/'JA), s 92(3) 
and (5) 

Zoological Parks Authority Perth Zoo, and 

Any other land prescribed 

Zoological Parks Authority Act 2001 0/'JA), ss 
3,9 

-
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