
Comments on the Work Health and Safety Bi/12014 

Clause (section) of the Model 
WHS bill 

Comment 

Section 84 

Right of worker to cease 
unsafe work 

Section 84 WHS states 

A worker may cease, or refuse to carry out, work if the worker 
has a reasonable concern that to carry out the work would 
expose the worker to a serious risk to the worker's health or 
safety, emanating from an immediate or imminent exposure to 
a hazard. 

Police officers could potentially apply s. 84 WHS to cease and/or 
refuse to work, when attending dangerous and/or high risk 
tasks. 

Section 84 notes that a worker may cease, or refuse to carry out 
work where they have reasonable concern that the work would 
expose them to a serious risk to their health and safety from an 
Immediate or imminent hazard. 

To ensure the safety of the community, police officer are 
expected to undertake tasks where there is a risk of 
serious/imminent harm (Armed offenders, violent domestics, 
out of control parties etc.) as part of their day to day business 
activities. 

Based upon the WHS in its present form, police officers would 
either: 1) be in breach of s. 19 & 28 WHS or 2) legitimately apply 
s. 84 WHS to cease or refuse work should they deem the activity 
is a serious risk to their health and safety. 

Either way, this conflict leaves the WA Police, police officers and 
the community and government in a vulnerable position. 

This situation does not exist under the current legislation 
through the inclusion of s. 4A OSH Act 1984 which provides an 
exemption from the act during 'Covert and/or dangerous 
operations'. 

Issues with urouosed WHS legisl!ltion 

Under s. 19 WHS, West Australian Police, as an employer, have 
a primary duty of care to ensure employees are not exposed to 
risk as part of their work. Risks in policing can be mitigated to a 
degree however, police are required to undertake tasks even 
though serious risk are present, and there is a high likelihood of 
serious injury or harm to officers. 

Policing by its very nature would cause the 'PCBU' and 'Officers' 
to be non-compliant to the WHS and thus, open to potential 
litigation. 
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WA Police as an employer, could not ensure its employees are 
not exposed to risks. 

Under s. 28 WHS, employees are required to take reasonable 
care to ensure their own health and not to adversely affect the 
health and safety of any other person/s. Police, whilst 
undertaking high risk and/or dangerous tasks will not only 
expose themselves and their colleagues to the potential of 
serious harm and/or injury, but members of the community. 

Additionally, inconsistencies exist between s. 10 Police Act and 
s. 28 WHS. Under s. 10 Police Act, Police officers have sworn an 
Oath of Office to protect and serve the community. Protection 
of the community will expose officers to situations where there 
is a serious risk to their health and safety, thus creating an 
impasse when taking the requirements of s. 28 into 
consideration. 

In a general environment and as prescribed by the bill, where 
activities/tasks expose a worker to a serious risk to their health 
and safety from a hazard, an employee may utilises. 84 WHS to 
refuse or cease work. 

Section 84 gives rise to pollee officer when confronted by 
situations that potentially expose them to a serious risk, despite 
their Oath of Office, a lawful and legitimate means to either 
cease or refuse to undertake a task. 

The provisions of s. 84 WHS, when considered in the context of 
policing and the high risk activities they undertake, may 
exacerbate situations and potentially cause substantial 
embarrassment for the WA Police and the West Australian 
Government. 

Current legislation 

The OSH Act 1984, as amendment, provides an exemption from 
the provisions of the Act for Police whilst undertaking 'Covert 
and Dangerous Operations'. Section 4A OSH Act provides the 
descriptors to which the exemptions apply. 

Section 4A OSH Act is supported by the 2004 Guidance Note 
'Covert operations' and 'dangerous operations' in the Western 
Australian Police Service. 

From 1984, when the OSH Act came into operation, until 2004, 
WA Police were regarded as employees of the Crown and not 
employees of the state, therefore they were not covered by the 
act nor provided with the same level of protection as offered to 
other employees through Western Australia. 

Additionally, the government of the day identified the conflict 
between s. 19 & 20 OSH Act and the duties that police officers 
were required to undertake to protect and serve the 
community. 
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No definition 

'Serious Risk' as defined in 
Section 84 WHS Bill 

An amendment to the OSH Act was introduced in 2004 to 
alleviate these issues. Section 4A resolved the issue and 
permitted police to be exempt from the provisions of the act 
whilst undertaking Covert and Dangerous operations, whilst still 
being afforded the protection of the Act whilst engaging in 
activities of a generalist nature. 

Without a provision similar to s. 4A OSH Act being including in 
the new WHS, the WA Police, Police officers community and 
WA Government will be exposed. 

See attached rep_ort tor turther intormation. 

Section 84 WHS states 

A worker may cease, or refuse to carry out, work if the worker 
has a reasonable concern that to carry out the work would 
expose the worker to a serious risk to the worker's health or 
safety, emanating from an immediate or imminent exposure to 
a hazard. 

Section 84 contains the words 'Serious risk' and the WHS bill 
does not provide a definition or clarify the extent to which the 
term 'serious risk' would apply when describing 
injuries/illnesses where a persons could cease or refuse to 
work. 

Failure to include a definition or reference elsewhere in the bill 
will leave this open to interpretation. 

A 'serious risk' could be interpreted a high probability, highly 
likely, extreme or major. All of which related to the level of risk 
not the outcome. 

Under the current legislation, s. 26 OSH Act, provides a similar 
exemption from work however, it specifies there must be the 
potential for a serious Injury or serious harm to occur and not 
just a serious risk to health and safety as contain within s. 84 
WHS. 

The WHS lists serious injuries/illness (s. 36 WHS) but there is no 
tangible link from 'serious risk' to this section, although this 
appears to be the intent of 'serious risk' under s. 84 WHS. 

Of note, within the definition of a 'Dangerous act', s. 37 WHS, 
the words 'Serious Risk' is included. Based upon this definition 
and the circumstances to which as dangerous Incident relate, a 
reference to s. 84 WHS can be made and applied, but not s.36. 

Without defined parameters to a 'serious risk' workers under 
section 84 WHS may cease or refuse to undertake an activity if 
they are exposed to an immediate or imminent hazard. 
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Enforcement measures 

Part 10 WHS 

No Definition of Hazard and 
risk 

Part 10, Divisions 1 and 2 WHS contains the powers of 
inspectors to issue improvement notices and prohibition 
notices, s 191 and 195 respectively. 

The Bill in the current form could permit an inspector to 
interfere with a police operation and direct that all police 
activities to desist. 

Although unlikely to occur, the legislation does not take this 
into account and could potentially expose the inspector, police 
and general community to unacceptable risk 

Under the current legislation, s. 4A(3) OSH Act notes that an 
inspector cannot issue a prohibition notice in respect to Covert 
or dangerous operations. 

Consideration should be given to veto the powers of an 
Inspector to issue prohibition notices when police are 
conducting high risk activities. 

The WHS Bill does not contain a definition for the terms' Hazard 
and 'Risk' despite being referred to throughout the document 
and it varying context. 

The terms 'Hazards' and 'risk' work hand in hand with each 
other but have differing meaning and connotations. 

A 'hazard' is the source whilst the 'risk' relates to the likelihood 
of it occurring. 

Both terms are defined throughout other statutory legislation 
and non-statutory documents however they should be noted 
within the bill. 

Currently s. 30SH Act 1984 contains a definition for both terms. 
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MEMO 


TO: Department of Commerce - WorkSafe 

FROM: Acting Assistant Director OSH 
Western Australia Police (WA Police) 

SUBJECT: Work Health and Safety Bill 2014 

This report is provided in support of the template for public submissions on the Work 
Health and Safety Bill 2014. The template only provides a synopsis of the information 
required to support the arguments, whilst this report includes additional information 
and documentation. 

This report will highlight relevant sections within the current legislation, legislative 
exemptions for police officers and how the WHS Bill will effect operation policing duties 
in Western Australia. 

Background 

At present the Occupational Safety and Health (OSH) Act 1984 (as amended) is 
enacted and provides the overarching safety and health requirements for all 
government agencies, public companies and business, excluding selected mining, gas 
and resource industries. 

When the OSH Act come into existence in 1984, the Western Australia Police 0/VA 
Police) were exempt. 

Three significant factors existed that prevented WA Police from coming under the act: 

1. 	 Legal opinion of the day, was overwhelming that Police Officers did not have the 
normal employer - employee relationship. (To date, this relationship has not 
changed.) 

2. 	 Police officers were regarded as independent appointments of the Crown and 
under the OSH Act 1984, employees of the crown were exempt. (To date, WA 
Police Officers are still considered employees of the Crown.) 

3. 	 The inability of WA Police to comply with the mandatory legislative obligations of 
the employer and/or employee in regards to safety and health. 

Points 1 & 2 are self-explanatory however, point 3 needs to be clarified as changes 
were made to the legislation to overcome this anomaly and ensure WA Police were 
covered by the OSH Act. 

OSH Act (1984)- prior to 2004 

The everyday work activities of Police Officers, both as an employer or employee were 
potentially in conflict to sections 19 and 20 OSH Act, respectively. 
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In general terms, section 19 placed an onus upon the employer to provide a workplace 
that the employee was not exposed to hazards whilst, section 20 placed a 
corresponding onus on the employee to ensure their own safety and not to adversely 
affect the safety and health of any other person. 

Should police officers had been bound by the legislation, a percentage of everyday 
activities (tasking to domestics, disturbances, apprehension and detention of 
offenders, priority driving, welfare checks etc.) had the potential to affect the safety and 
health of police officers. 

Although legislation did provide avenues to mitigate some of the risks, the potential for 
breaches of both section 19 & 20 OSH Act remained. 

Additionally, police officers attend tasks beyond those deemed a normal hazard and 
risk, e.g. activities that would expose them to a higher degree of risk that could 
potentially result in serious harm or injury. These tasks include, but not limited to; 
armed and violent offenders, violent domestics, out of control gatherings, pursuits etc. 

Section 26 OSH Act permits employees to refuse to work in cases where there is a 
potential risk of imminent and serious harm or injury. 

26. 	 Refusal by employees to work in cerlain cases 

(1) 	 Nothing in section 25 prevents an employee from refusing to work where 
he or she has reasonable grounds to believe that to continue to work 
would expose him or her or any other person to a risk of imminent and 
serious injury or imminent and serious harm to his or her health. 

Section 26 OSH Act, in the context of policing, would allow a police officer to refuse to 
work when confronted by violence or a potentially volatile situation. 

In addition to the right to cease work under section 26 OSH Act, although legally 
justified, a police officer would be in conflict to their 'Oath of Office', pursuant to section 
1 0 Police Act. 

In essence, an untenable situation existed between the requirements of the legislation, 
the roles and responsibility of police to protect the community of Western Australia, 
exposure to hazards and risk and the officers' 'Oath of Office'. 

Although WA Police were exempt from the legislation until 2004, WA Police did 
embraced the general principles of safety and health, contained within the Act. 

OSH Act amendments 

In 2002 amendments were introduced into parliament to encapsulate WA Police within 
the OSH Act. 

The government of the day, and through the Honourable Michelle Roberts (Minister for 
Policing and Emergency Services) made a speech to the Legislative Assembly on 15 
May 2002. (Annexure 1) Ms Roberts' speech outlined the anomalies in law and the 
aspects of policing that prevented WA Police adhering to the legislation. Ms Roberts 
also proposed amendments to rectify the anomalies. 

The conclusion made within Ms Roberts' speech, although 12 years ago, is as poignant 
today, as then. "Conclusion: in the twenty-first century, modem occupational safety 
and health laws are an integral pari of the working environment. Unquestionably 
significant improvements have been made in workplace safety and health performance 
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since the introduction of the current legislation in the 1980s. As a matter of equity, 
Western Australia's police officers are entitled to the same protections as most 
employees. The Occupational Safety and Health Act is equally appropriate to the 
circumstances applying to police officers as it is to employees generally. Nevertheless, 
it is recognised that police work is unique and requires special consideration with 
respect to the application of safety and health Jaws. The Bill before members ensures 
that a police operation that is covert or dangerous is not adversely affected by the 
application of these Jaws while providing police officers with maximum coverage and 
protection under the Act". 

The 'Clause Notes' submitted with the Occupational Safety and Health Amendment 
Bill2002 have been attached to support this report (Annexure 2). These notes reiterate 
the uniqueness and inherent dangers of policing, the conflict in the legislation, ensuring 
police officer cannot refuse to work and the prevention of WorkSafe Inspectors from 
issuing prohibition notices inhibiting 'covert or dangerous operations'. 

Section 4A was introduced and later assented to. 

4A. Act does not operate to affect adversely certain police operations 

(1) 	 In this section-

covert operation means the performance of a function of a police officer 
in circumstances where 

(a) 	 a covert operation is undertaken by WA Police for the purpose of 
obtaining information about criminal activity; and 

(b) 	 performance of the function is not practicable without exposing a 
police officer to a risk of imminent and serious injury or imminent and 
serious harm to the police officer's health; and 

(c) 	 unless the performance of the function is secret or confidential, it 
would be likely that

(i) 	 the effectiveness of the performance of the function is 
reduced; or 

(ii) 	 a person is exposed to the danger of physical harm arising 
from the actions of another person; 

dangerous operation means the performance of a function of a police 
officer in circumstances where performance of that function

(a) 	 is reasonably necessary; and 

(b) 	 is not practicable without exposing a police officer to a risk of 
imminent and serious injury or imminent and serious harm to the 
police officer's health. 

(2) 	 A police officer cannot refuse to work as mentioned in section 26(1) 
if the refusal to work would adversely affect, or could reasonably be 
expected to affect adversely, a covert operation or a dangerous 
operation. 

(3) 	 An inspector cannot issue a prohibition notice under section 49(1) to 
prohibit an activity if prohibiting the carrying on of the activity would 
adversely affect, or could reasonably be expected to affect 
adversely, a covert operation or a dangerous operation. 

[Section 4A inserted by No. 54 of 2002 s. 6.] 
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The following definitions and subsection were inserted into the OSH Act to support 
section 4A and police officers being classed as servants of the Crown. 

• 	 Definition: Commissioner of Police means the person holding the office of 
Commissioner of Police under the Police Act 1892; 

• 	 Definition: WA Police means the Police Force of Western Australia provided 
for by the Police Act 1892; 

• 	 Section 3(4) For the purposes of this Act, a police officer is to be treated as 
an employee of the Crown and the Crown is to be treated as the employer of 
a police officer. 

• 	 Section 3(5) Without limiting any other provision of this Act, a police officer 
is at work during any period of time when the officer is performing a function 
of a police officer, whether or not the officer is rostered on duty and, in 
relation to a police officer, the expressions "work" and "at work" are to be 
construed accordingly. 

• 	 Section 4(1 a) The functions that the Crown has under this Act because a 
police officer is to be treated as an employee of the Crown are, so far as they 
concern a police officer, to be performed by the Commissioner of Police. 

• 	 Section 55D(2) For the purposes of subsection(1) the WA Police is to be 
treated as an agency of the Crown. 

Section 4A OSH Act included specific elements for both 'covert and dangerous 
operations' to delineate between normal everyday tasks. Everyday tasks and duties 
that did not fit within the specifications of 'covert or dangerous operations' are subject 
to the full requirements of the OSH Act (e.g. general office duties, general patrol, low 
risk tasks etc.). To assist in the interpretation of the amendments and to provide 
advice, Guidance Note 'Covert operations' and 'dangerous operations' in the Western 
Australian Police Service was released in June 2004. 

Section 4A was implement to counteract legislative anomalies pertaining to sections 
19, 20 and 26 of the OSH Act. Without section 4A, WA Police could potentially in 
breach of the legislation, subject to adverse publicity and criticism, open to litigation 
and members could lawfully refuse to attend tasks where there was a risk of serious 
injury or harm to their health. 

WHS Bill 

A review of the proposed WHS Bill identified no exemptions for police officers to 
conduct high risk activities despite these activities being in direct contravention to the 
intent of the Bill, namely the safety and health of employees whilst at work. 

The WHS Bill, although worded differently, has a similar context and scope to many 
section within the OSH Act. The following table articulate the similarity and relevant 
differences that could potentially impact on police. 

OSH Act 1984 WHS Bill Comment 
Section 3 
Definition of 
employee 

Section 7 
Meaning of worker 

WHS elaborates of the definition of 
worker. 
Subsection (2) notes police officers are 
employees of the crown and employees 
of the crown are subject to the act. 
Subsection (4) defines who a worker is 
and who is not. The OSH Act did not 
provide clarity on this point. 
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Section 3 Nil WHS does not provide a general 
Definition of risk definition for risk. Therefore no definition 

for a 'serious risk' (section 84) can be 
determined. 

Section 4A Nil Section 4A permits police officer to 
Act does not undertake hazardous tasks when in 
operate to affect contravention to the general principles of 
adversely certain safety & health within the Act. WHS 
police operations provides no such exemption. 
Section 19 
Duties of employer 

Section 19 
Primary duty of 
care 

Same intent. Employer to provide a safe 
work environment whereby employees 
are not exposed to hazards. 

Section 20 
Duties of employee 

Section 28 
Duty of workers 

Same intent. Employees are to ensure 
their own safety and not to adversely 
affect safety and health of any other 
person through any act or omission. 

Section 26 Section 84 Section 26 OSH Act and 84 WHS have 
Refusal by Right of a worker to the same intent. Both sections permit 
employees to work cease unsafe work employees to refuse/cease work. Osh 
in certain cases act requires there to be a risk of serious 

injury/harm whilst section 84 WHS uses 
the words 'Serious risk' to which there is 
no definition. 

The main impact on policing is, section 83 and 84 WHS Bill which allows employees 
to refuse/cease work when there is an exposure to a serious risk to the workers' health 
and safety. The term 'serious risk' relates to the level of risk and not to the potential 
outcome, as required by section 26 OSH Act. As no definition for 'serious risk' exists, 
inference could be drawn that it relates to a risk that is highly likely, highly probable, 
extreme etc. A 'serious risk' can be interpreted as, a risk that is extremely likely to 
occur, however the injury or harm that could result, might be only very minor. 

Division 6 of the WHS Bill, legislates the rights of employees to cease unsafe work. 
Sections 83 and 84 of the Bill, entitles an employee (worker) to cease or refuse to 
carry out work, if that work, would expose the worker to a serious risk to their health or 
safety from an imminent or immediate exposure to a hazard. 

83. Definition of cease work under this Division 

In this Division: 

cease work under this Division means: 
(a) to cease, or refuse, to carry out work under section 84. 

(b) 

Note: Paragraph (b) is not required in WA. 


84. Right of worker to cease unsafe work 

A worker may cease, or refuse to carry out, work if the worker has a 
reasonable concern that to carry out the work would expose the 
worker to a serious risk to the worker's health or safety, emanating 
from an immediate or imminent exposure to a hazard. 

The WHS Bill doesn't provide a definition of risk therefore, to determine a 'serious risk' 
as defined in section 84, becomes problematic. 
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To determine the impact of section 84 WHS Bill, this report will refer to 'risk' as defined 
within section 3 OSH Act. Risk, in relation to any injury or harm, means the probability 
of that injury or harm occurring. The definition contained within the OSH Act, is 
consistent with terminology used in other legislation, Codes of Practice and Australian 
Standards. 

Section 36 WHS Bill does however provide a definition of a 'serious injury or illness' 
which are classified as a 'Notifiable incident'. Notifiables incidents (serious 
injuries/illnesses) as contained within this section of the Bill are similar in context to 
those prescribed within regulation 2.4 and 2.5 OSH Regulations 1996. Regulation 2.4 
and 2.5 is created by virtue of section 231 OSH Act; 'Notification of death, injuries and 
diseases'. 

Based on the current definitions and similarities between 'notifiable incidents' it could 
be assumed that a 'serious risk' is one that has the potential to cause an illness or 
injury as prescribed with section 36 WHS Bill, but no tangible inferences exists. 

Section 36 What is a serious injury or illness 
In this Part: 
serious injury or illness of a person means an injury or illness requiring 
the person to have: 
(a) immediate treatment as an in-patient in a hospital; or 
(b) immediate treatment for: 

(i) the amputation of any part of his or her body; or 
(ii) a serious head injury; or 
(iii) a serious eye injury; or 
(iv) a serious burn; or 
(v) the separation of his or her skin from an underlying tissue 
(such as degloving or scalping); or 
(vi) a spinal injury; or 
(vii) the loss of a bodily function; or 
(viii) serious lacerations; or 

(c) medical treatment within 48 hours of exposure to a substance, 

and includes any other injury or illness prescribed by the regulations 
but does not include an illness or injury of a prescribed kind. 

The potential for a serious injuries/illnesses (Section 36 WHS) when considering 
police activities (violence and/or volatile and high risk situations) would be risk rated 
as highly likely. 

Without a clear definition of 'serious risk', section 84 WHS Bill, the rights of a worker 
to cease work, is open to interpretation. 

Again conflict will arises between the 'Oath of Office' of a Police officer (section 10 
Police Act), and their right to cease unsafe work under section 84 WHS Bill. 

Supporting WHS documentation 

Australia New Zealand Policing Advisory Agency (ANZPAA) prepared and distributed 
a guideline entitled 'ANZPAA Guide for Managing Work Health and Safety in Australian 
Policing (Operational)', (WHS Guideline). 

The WHS Guideline was prepared through consultation with all Australian Police 
jurisdictions however, the subject of 'employee's right to cease work;' was the source 
of robust conversations on the part of West Australian Police representatives. 
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No police jurisdiction, other than Western Australia, has legislation similar to section 
4A OSH Act. 

ANZPAA completed the WHS Guideline adopting some WA Police processes (risk 
assessment) however, baulked at any reference to 'covert and dangerous operations'. 

The WHS Guideline, intentionally or unintentionally, stayed well clear of any high risk 
activity that Western Australia legislation refers to as being a 'covert or a dangerous 
operation'. 

The WHS Guideline, when discussing an employee right to cease work, uses a simple 
example of a vehicle with defective brakes. No examples are noted for activities that 
must be attended to by police and would expose officers to a serious risk of injury/harm, 
(Armed offender, violent domestic etc.). 

The document, does provide advice/guidance, although extremely subjective, for 
situations where police officers are exposed to serious injury/illness, by placing an 
onus on the officer/s to conduct a risk assessment. No further direction or guidance is 
provided and in particular references to section 84 WHS (right to refuse/cease work). 

lnterpretation/s around the rights of a police officer to cease/refuse work could be 
many. One likely interpretation of the guideline is that; it is reliant on police officers' 
good will and their 'oath of office' to protect and serve the community, that they will 
forego their lawful rights under section 84 WHS to cease/refuse to work. 

Extract from the WHS Guideline (as at 31 March 2014) 

4.4 Right to cease unsafe work 

Worker's right to cease unsafe work 

The Model WHS Act gives workers a right to cease or refuse to carry out unsafe 
work if the worker has a reasonable concern that to carry out the work would 
expose the worker to a serious risk to their health or safety, emanating from an 
immediate or imminent exposure to a hazard. 

The Model WHS Act requires a worker who ceases work for this reason to: 

• 	 notify the PCBU that they have ceased work because of the reasonable 
concern, unless the worker has been directed to cease work by a HSR. 
**(Under the proposed WHS Bill, HSR's in Western Australia will not be able to 
direct work to cease.) 

• 	 remain available to carry out suitable alternative work. 

What constitutes a 'reasonable concern' in relation to immediate and imminent 
exposure to a hazard will be different depending on the relevant circumstances 
and on an individual worker's role, education and training, background and 
level of experience and the level of supervision and support workers are 
provided in the work they are carrying out. 

During the course of police operations, police and command should be able to 
effectively make decisions on a case by case basis about whether new risk 
control measures are needed, e.g. to keep risks at acceptable levels, options 
such as tactical withdrawals from situations and seeking alternative means of 
resolving situations that will be less dangerous should be considered as 
operations progress. 
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If a police officer is adequately prepared and supported in the role they are 
carrying out, they may not feel it is necessary to cease work even if they are 
faced with a serious risk to their health or safety from immediate and imminent 
exposure to hazard, if the risk can be controlled and it is considered necessary 
to accept that risk in order to fulfil their duties and oath of office, particularly if 
this means protecting a life. 

If a police officer has exercised the right to cease unsafe work, and has 
complied with a direction to carry out suitable alternative work, the continuity of 
their employment should not be affected. 

E.vamp/e: 

Before begiml!ilg a shift, a police officer ideJitiftes. that a vehicle has defective brakes. The police officer 

hits_ a redsonable cOncern t11iS'would cause .serious__injury andexpose th?ltl to-an immediate-and finminent 
exposwe to a /Iazard 011d ad1•ises theirsupeJ1'isor. The police officer is told they must drive the vehicle 
anyway an.d a replacementcmmot be provided. The police officer wpu/d be entitled lo rifuse to driveth¢ · 
vehicle. 

No clarification is offered into incidents that cannot be controlled, nor which is 
overriding; an officer's 'oath of office' or section 84 WHS Bill. 

Conclusion 

Police officers by the very nature of their activities place themselves at risk with the 
majority of tasks they attend. This is not to say every task is and will result in a serious 
injury, rather they have the potential to result in serious injury or harm. 

Based on the WHS Bill in its current format, an officer would have the legal right to 
cease/refuse to work should he/she feel that they are at serious risk of their health and 
safety. 

For WA Police to serve the community there is an expectation that police officers will 
attend situations that will expose them to risks and the potential for serious harm/injury, 
notwithstanding the training, equipment, risk assessments and availability of Personal 
Protective Equipment/Clothing (PPE/C). The volume, types of hazards and the levels 
of risks police officers encounter cannot be predicted as these stem from uncontrolled 
and/or unknown factors; people. 

Without a comparable section, similar to Section 4A OSH Act 1984, there will be no 
clearly define parameters for what police should/shouldn't do or can or cannot do , 
when faced with situations that will expose them to significant risks and a likelihood of 
serious injury/harm. 

Additionally, should WA Police have to comply with the WHS Bill in the current format, 
Worksafe Inspectors, could legitimately restrict and/or interfere with police operations 
and/or issue Prohibition Notices for selected activities. 

Recommendations 

1. 	 Legislation similar in context and intent of Section 4A OSH Act be incorporated into 
theWHS Bill. 

The inclusion of this section will ensure there is no ambiguity between the 'Oath of 
Office' and the roles and functions of a police officer in the service of the 
community. Failure to include suitable legislation could evoked an untenable 
situation for policing and the protection of the public. 
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2. 	 Legislation specifically relating to the prevention of WorkSafe Inspectors from 
issuing Prohibition Notice to police for high risk activities, similar to that contained 
within Section 4A(3) OSH Act. This section would need to be supported through a 
Memorandum of Understanding between WA Police and WorkSafe. 

3. 	 Definitions for 'hazard', 'risk' and 'serious risk' be included. 

Definitions for 'hazards' and 'risks' are generally accepted as defined throughout 
other legislation, Codes of Practice and Australian Standards however, no finite 
definition exists for a 'Serious Risk' 

For police, clarity of 'serious risk' is probably mute as a large percentage of tasks 
attract a level of risk (highly likely, extremely probable) that will result in serious 
injuries/illness pursuant to section 36 WHS Bill. Automatically, where there is a 
potential for serious injury/illness, a reasonable assumption can be drawn that 
there would be a right to cease/refuse to work based solely on the outcome rather 
than the level of risk. 

For the broader community, no clarity exists as to the level of risk required before 
an employee can cease /refuse to work. Failure to clarify a 'serious risk' as defined 
within section 84 WHS Bill will leave it open to an individual's own personal 
interpretation. 

':9;t /~""r'7mation and direction. 

Wayne DEAN 
Acting Assistant ector 
Occupational Safety and Health Branch 
7 January 2015 

OCCUPATIONAL SAFETY & HEALTH BRANCH 
"Working tOfJether for a safer workplace" 



l 

Extract fl'om Hansard 
[ASSEMBLY- Wednesday, 15 May 2002] 


p10417c-10420a 

Mrs Michelle Robetis 


( 

\ 

OCCUPATIONAL SAFETY AND HEALTH AMENDMENT BILL 2002 

Introduction and First Reading 

Bill introduced, on motion by Mrs Roberts (Minister for Police and Emergency Services), and read a first time. 

Second Reading 

MRS ROBERTS (Midland- Minister for Police and Emergency Services) [12.12 pm]: I move-

That the Bill be now read a second time. 

In Western Australia today, most employees are protected by occupational safety and health laws. An 
employer's general duty of care to provide its employees with a safe and healthy working environment is now 
well known and broadly accepted throughout industty and the community. The principal legislation in this 
regard, the Occupational Safety and Health Act 1984, applies equally to constmction workers, office workers, 
prison officers, security guards, teachers, farm employees, career fire fighters, commercial vehicle drivers find so 
on. Similar legislation covers employees on mine sites. However, there is one large group of workers that 
remains uncovered; that is, police officers. 

Police officers in \Vestern Australia are appointed by the Commissioner of Police and are engaged to serve the 
Crown. The weight of legal opinion, based on case law, has concluded that this method of appointment does not 
constitute a master~se1vant or traditional employer~employee relationship. Rather, it is one of independent 
appointment to the Crown. As a consequence of this status, police officers do not fall within the definition of 
employee under the Occupational Safety and Health Act and are excluded from the Act's coverage. This 
exclusion has not gone unnoticed. 

There have been three statutory reviews of the Occupational Safety and Health Act since it came into effect, the 
first of which was completed as far back as 1992. The third and current review is still under way; however, a 
draft report was published for comment in February 2002. In each case the reviewer recommended that police 
officers be provided with coverage under the Act. The Labor Party too lias for a considerable time sought to 
include police officers under the Act's coverage. In June 1999, the then Leader ofthe Opposition, Hon Dr Geoff 
Gallop I\1LA, introduced the Occupational Safety and Health Amendment Bill 1999, which would have had the 
effect of extending the Act to cover police officers. During his second reading speech, Dr Gallop said 

Labor is not prepared to see our police officers continue to be exposed to this lack of basic industrial 
law and employment protection. · 

Undoubtedly, the police work in hazardous situations. ... However, other workers also work in high
risk ·situations ... Instead, for far too long the unique nature of policing has been used as an excuse to 
avoid the standards that apply to other workers and in other workplaces. 

Regrettably, due to a lack of support by the then coalition Government, the passage of this Bill did not progress 
beyond the second reading stage and the Bill lapsed when Parliament was prorogued before the last state 
election. 

Our Government considers it unacceptable that Western Australian police officers should be denied the 
protection of occupational safety and health laws, particularly given that police officers in many other 
jurisdictions, both in Australia and overseas, are covered by occupational safety and health legislation. 
Reflective of our commitment to establishing the \Vestem Australian public sector as a leader in occupational 
safety and health, the Govenunent has moved quickly to address the issue of coverage of police officers. This 
initiative is consistent with the Government's "leading the way" strategy, designed to achieve high standards in 
occupational safety and health in the state public sector. By demonstrating leadership in occupational safety and 
health accountability, programs and initiatives, the Government will set an example to indushy throughout 
Western Australia. 

The Government recognises that police officers work in situations that are associated with a degree of inherent 
risk. \Ve note that some of the places where police officers work are not under the control of the Police Setvice 
and, importantly, we also fully recognise the need to ensure that compliance with occupational safety and health 
laws does not prevent or hinder police from fulfilling their functions and obligations to the community. 

Many other dangerous occupations are already covered by occupational safety and health laws; the State's career 
fire fighters and prison officers are two examples. Importantly, it is possible to provide those vital services to the 
community while complying with occupational safety and health laws. While these laws establish broad duties 
of care and demand a high level ofprotection to employees, they do not require employers to be responsible for 
matters beyond their control. An employer's duty of care to employees applies only so far as is practicable. I 
have no doubt that police officers face som!' hazards that cannot be practicably avoided. However, this does not 
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mean that the risk of injmy or harm may not be significantly reduced by the application of appropriate systems 
ofwork, procedures, instruction and training. 

Application ofthe Occupational Safety and Health Act to police officers will ensure that they are provided, as far 
as practicable, with a safe working environment. They will be entitled to safe workplaces, plant, and systems of 
work; the necessary information, instruction, training and supervision to carry out their work safely; and 
appropriate personal protective clothing and equipment when hazards cannot be avoided. Impotiantly, the 
consultative provisions of the legislation will apply, and police officers will be able to request the election of 
safety and health representatives and the establishment of workplace safety and health committees. 

The protections provided to employees under the Occupational Safety and Health Act go hand in hand with 
employee responsibilities under the Act. Employees have a duty to take reasonable care for their own safety and 
health and that of others in the course of their work. These requirements include duties such as complying with 
the employer's instructions given for safety or health reasons, use of protective equipment in accordance with 
proper instructions, and reporting any hazardous situation the employee cannot correct. Police officers will be 
required to fulfil these obligations when they are covered by the Act. 

Notwithstanding my comments thus far, our Government recognises that in some circumstances there could be 
the potential for the Occupational Safety and Health Act, if applied without modification, to adversely affect a 
police operation that is covert or inherently dangerous. This could arise because some key provisions of the Act 
are not limited by the concept of practicability. The provisions under which such a concern might arise are in 
section 26(1) of the Act, \yhich allows an employee under certain circumstances to refuse to undertake work 
which he or she considers is unsafe; and section 49(1), which deals with the issuance of prohibition notices by 
inspectors. The Bill has been drafted to take these circumstances into account, and provides an appropriate 
degree of exclusion to the application of these provisions when their application would, or could reasonably be 
expected to, adversely affect a covert or dangerous operation. 

I will turn now to the provisions of the Occupational Safety and Health Amendment Bill. 

Commencement: the Bill provides for a phased introduction of the application of the Occupational Safety and 
Health Act 'to police officers. The majority of the Act will come into effect 12 months from the date of royal 
assent. This will allow for the training of all relevant Police Setvice personnel. Given the special needs of 
policing, it is also intended that during this period \VorkSafe, as the enforcement agency, and the Police Service, 
will develop a co-agency agreement as a protocol to facilitate interaction between the ag~nci~s. 

It is intended to elect and train safety and health representatives during this intervening period. This will enable 
representatives to be in place, ready to exercise their functions from day one of the Act's application in full. To 
achieve this, provisions 9f the legislation relating to the election and training of these representatives need to 
come into effect earlier than other provis!ons. Clause 8 of the Bill provides the necessary arrangements for a 
transition period and, therefore, comes into effect on the day ofroyal assent. 

Interpretation: new definitions will be added to the Occupational Safety and Health Act to recognise "police 
officers", the ~~commissioner ofPolice" and "\VA Police". In each case the definitions are linked to those in the 
Police Act 1892. To provide maximum coverage, special constables and Aboriginal aids, more commonly 
known as Aboriginal police liaison officers, have been included under the defitiition of police offiCer. Police 
cadets are not included, as legal advice indicates they are employees and hence already covered by the 
Occupational Safety and Health Act. It is worthy of note that the Police Service, at present, does not employ any 
cadets. 

For the purpose of the Occupational Safety and Health Act, police officers will be treated as employees of the 
Crown. However, their status under other statutes and common law will remain unchanged by this Bill. 

The Bill also clarifies when a police officer will be considered to be at work. Police officers can be called upon 
to exercise their functions at any time, even when they are rostered off duty. For example, off-duty police 
officers may happen to come across a crime being committed and, by virtue of their office and functions, be 
required to act immediately, without reference back to the Police Service. Arguably, for the purpose of 
application of the Occupational Safety aud Health Act, it is implicit that any employee is considered to be 
working or at work at any time when he or she is undettaking work-related duties, regardless of official rosters. 
Many salaried workers, for example, work at various times and locations that never appear on any official roster 
or record ofwork. Nevertheless, the Government considers it important to provide a statement of clarification in 
the Act. It is not desirable to leave open to debate the question of whether a police officer is covered by the Act 
when exercising his or her functions at a time when rostered off duty. Any police officer exercising functions 
under such circumstances is carrying out the duties that he or she was engaged to perform, and is therefore 
working and entitled to the protections ofthe Act. 
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Given the comments I have made earlier regarding the qualification of practicability applying to the employer's 
duty, application of the Act to a police officer at all times when he or she is exercising functions is not an 
unreasonable impost upon the employer. Similarly, application of employees' duties to take reasonable care for 
their own safety and health and that of others at all times when canying out their functions is both appropriate 
and reasonable. The fact that this clarification will be included in the Act is not in any way intended to limit the 
application of the Act to those employees who are not police officers when they undet1ake work-related duties 
outside of rosters. 

Application: as police officers will be treated as employees of the Crown for the pnrposes of the Occupational 
Safety and Health Act, the Bill provides that for practical purposes the Commissioner of Police will perform the 
Crown's functions in this regard. This does not mean that the Commissioner ofPolice will become the employer 
of police officers for the purposes of the Act. Rather, the provision vests in the Commis.sioner of Police 
responsibility for ensuring that the Crown's functions of the employer are carried out. This arrangement is not 
dissimilar to that which applies to most public servants who are employees of the Crown and work for agencies 
covered by the Public Sector Management Act 1984. Under that Act, chief executive officers, although not the 
employer, have statutmy responsibilities for complying with the principle that employees be provided with safe 
and healthy working conditions in accordance with the Occupational Safety and Health Act. 

I mentioned earlier that the Government recognises that there is a potential for circumstances to arise in which 
there may be some conflict between the provisions of the Occupational Safuty and Health Act and the unique 
operating procedure of policing with respect to covet1 and dangerous operations. For the most part, such 
concerns are addressed by the fact that the employer's duty of care under the Act is limited by practicability. I 
have already identified the two areas, not limited by practicability, in which some conflict might arise with 
respect to a covert or dangerous operation. These are section 26(1), dealing with an employee's right to refuse 
unsafe work, and section 49(1), dealing with the issuance of a prohibition notice by an inspector. The Bill 
therefore provides an appropriate exclusion to the operation of these sections in circumstances in which the 
application of these provisions would adversely affect or could reasonably be expected to adversely affect a 
covert operation or a dangerous operation, as defined. 

The definition of covert operation requires that three elements be present. It requires the performance of a 
function of a police officer in circumstances in which a covert operation is undetiaken by the Police Service for 
the purpose of obtaining information about criminal activity. It requires that the performance of the function 
must not be practicable without exposing a police officer to a risk of imminent and serious injury or imminent 
and serious hann to the police officer's health. It requires also that unless the perfonnance of the function is 
secret or confidential, its effectiveness would likely be reduced or a person would be exposed to the danger of 
physical harm arising from the actions of another person. 

A dangerous operation is defined as the performance Of a function of a police officer in circumstances in which 
the performance of that function is reasonably necessary and is not practicable without exposing a police officer 
to a risk of imminent and serious itUury, or imminent and serious hatm to the police officer's health. Members 
will note that in the case of both a cove11 operation and a dangerous operation, the definitions apply only if the 
perfonnance of the function is not practicable without exposing a police officer to a risk of imminent and serious 
injury or immi~ent and serious harm to his or her health. This provides an added protection in that, if it is 
practicable to do the activity without exposing a police officer to such a risk, the Act will apply in full. These 
appropriate exclusions do not prevent the employer from being liable under the Act for any breach of the 
employer's duty under the Act occurring in ·relation to a coveti or dangerous operation. However, such duties 
are not absolute and apply only so far as is practicable. Similarly, a police officer's duties as an employee under 
the Act continue to apply in relation to a coveti or dangerous operation. The standard of the employee's duty is 
to take reasonable care for his or her own safety and health and that of othet~, and cannot extend to matters 
beyond the employee's control. 

Early election and training of safety and health representatives: the Bill provides for a nine-month transition 
period, commencing three months after royal assent, to allow the early election and training of safety and health 
representatives. Representatives elected and trained during the transition period will be ready to exercise their 
fimctions immediately the· full provisions of the Act apply to police officers. The functions of safety and health 
representatives will come into effect with the remainder of the Act, due to the need to have all the 
complementary duties and responsibilities in place before exercising functions. The transition period of nine 
months provides a balance between two competing needs. Firstly, there is a need to provide sufficient time, 
given the geographical distribution of police officers, to allow safety and health representatives to be elected and 
trained before the rest of the Act comes into effect. On the other hand, there is also a need to ensure such 
representatives are not elected too long before their functions come into effect. Nine months is considered to 
adequately provide for the _election and training processes, while not being so long a period that representatives 
elected early in the period will have to wait an undue length of time to exercise their functions. Given that safety 
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and health representatives elected during the transition period will have no functions until the remainder of the 
Act comes into effect, the Bill provides 'for the tenn of office of such representatives to expire two years after 
their functions first apply. This maintains equity with other safety and health representatives whose functions 
apply immediately they are elected. · 

Conclusion: in the twenty-first century, modem occupational safety and health laws are an integral part of the 
working environment. Unquestionably significant improvements have been made in workplace safety and health 
performance since the introduction of the current legislation in the 1980s. As a matter of equity, \Vestem 
Australia's police officers are entitled to the same protections as most employees. The Occupational Safety and 
Health Act is equally appropriate to the circumstances applying to police officers as it is to employees generally. 
Nevertheless, it is recognised that police work is unique and requires special consideration with respect to the 
application of safety and health laws. The Bill before members ensures that a police operation that is covert or 
dangerous is not adversely affected by the application of these laws while providing police officers with 
maximum coverage and protection under the Act. 

I take the oppot1unity to thank and commend the officers from WorkSafe, the Western Australia Police Service 
and the Police Union (W A), who have worked collaboratively on the development ofthis Bill. The Bill corrects 
a longstanding anomaly and provides police officers with the benefits of legislation that has significantly 
contributed to the reduction over the past 14 years in the rate of occupational injmy and disease among 'Vestem 
Australian workers. 

I commend the Bill to the House. 

Debate adjourned, on motion by Mr Bradshaw. 

( . 
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CLAUSE NOTES 
OCCUPATIONAL SAFETYAND HEALTH AMENDMENT BILL 2002 

OCCUPATIONAL 
HEALTH ACT 1984 

SAFETY AND I OCCUPATIONAL SAFETY AND 
AMENDMENTBILL 2002 
1. Short title 

HEALTH I CLAUSE NOTES 

I SHORT TITLE 

This Act may be cited as the Occupational 
Safety and Health Amendment Act 2002. 

Clause 1 of the Bill 

This Bill amends the Occupational Scifety and Health 
Act 1984 to extend coverage of that Act to police 
officers. 

2. Commencement COMMENCEMENT 

Clause 2 of the Bill 

(!) This Act, other than the provision set out in I (!) 
subsection (2), comes into operation on the 
last day of the period of 12 months after the 
day on which it receives the Royal Assent. 

This subclause provides for the majority of the 
provisions of the Occupational Safety and 
Health Act to apply to police officers 12 
months from the date of Royal Assent. This 
will allow for the training of all relevant 
personnel of the Western Australia Police 
Service (Police Service). It is also intended 
that during this period WorkSafe and the Police 
Service will develop a co-agency agreement to 
facilitate interaction between the agencies in 
view of the special needs ofpolicing. 

(2) Section 8 comes into operation on the day on 1 (2) 
which this Act receives the Royal Assent. 

To enable the training of occupational safety 
and health representatives before the 
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application of the substantive provisions of the 
Occupational Safety and Health Act, Clause 8 
of the Bill provides for an early introduction of 
the provisions relating to the election and 
training of safety and health representatives. 
Subclause 2(2). of the Bill provides the 
mechanism by which Clause 8 will come into 
effect earlier than the remainder ofthe Bill. 

THE ACT AMENDED3. The Act amended 

The amendments in this Act are to the I Clause 3 of the Bill 
Occupational Safety and Health Act 1984*. 

Specifies the Principal Act to which the amendments 
are to be applied.[*Reprinted as at 22 March 1999. 

For subsequent amendments see 2001 Index to 
Legislation of Westem Australia, Table 1, 
p. 260.] 

SECTION 3 AMENDED4. Section 3 amended3. Interpretation 

(1) Section 3(1) is amended by inserting the I Clause 4 of the Bill 

appears

(1) In this Act unless the contrary intention 
following definitions in the appropriate 
alphabetical positions  (I) New definitions are added to provide for 

"appointed member" means a application of the Occupational Safety and 
member of the Commission Health Act to Police Officers. This subclause 
referred to in section 6(2)(a) or (d); 

" 
provides for application of the same defmitions 

"apprentice" means an apprentice 
"Commissioner of Police" means the 

as those under the Police Act 1892. 
under the Industrial Training Act 

person holding the office of 
Commissioner of Police under the 

To provide as broad a coverage as possible,Police Act 1892; 1975; 
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special constables and aboriginal aides have"police officer" means a person"chairperson" means the chairperson 
been included. appointed

"code of practice" means a code of 
of the Commission; 

(a) under Part I 	 of the Police Act 
Police cadets have not been included, for two 1892 to be a member of the Police 
reasons. Firstly, legal advice indicates they are 

practice approved by the Minister 
Force of Western Australia; 

employees and hence already covered by the 
under Part VIII; 

(b) 	under Part ill of the Police Act 
Occupational Safety and Health Act. Secondly 

"Commissioll" means the WorkSafe 
1892 to be a special constable; or 

the Police Service currently does not employ 
Western Australia Commission 

(c) 	 under Part IIIA of the Police Act 
cadets. 

established under this Act; 
1892 to be an aboriginal aide; 


holding office as WorkSafe 

"Commissioner" means the person 

"WA Police" means the Police Force of 

Western Australia Commissioner 
 Western Australia provided for by the 

under section 9; 
 Police Act 1892; ,

"department" means the department 
of the Public Service of the State 
principally assisting the Minister in 
the administration of this Act; 

"employee" means
(a) 	a person by whom work is 


done under a contract of 

employment; or 


(b) an apprentice or industrial 
trainee; 

"employer'' means
(a) 	a person by whom an 


employee is employed under a 

contract of employment; and 


(b) 	 in relation to an apprentice, or 

industrial trainee, the person 

by whom the apprentice or 

industrial trainee is employed 

under an apprenticeship or 

industrial training agreement; 


~ 
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"hazard", in relation to a person, 
means anything that may result in 
(a) injury to the person; or 
(b) 	harm to the health of the 

person; 
"improvement notice" means an 

improvement notice issued under 
Part IV; 

''industrial trainee" means an 
industrial trainee under the 
Industrial Training Act 1975; 

"inspector" means an inspector 
appointed under Part V; 

"plant" includes any machinery, 
equipment, appliance, implement, 
or tool and any component or 
fitting thereof or accessory thereto; 

"practicable" means reasonably 
practicable having regard, where 
the context permits, to 
(a) the 	severity of any potential 

injury or harm to health that 
may be involved, and the 
degree of risk of it occurring; 

(b) 	the state ofknowledge about
(i) 	 the injury or harm to 

health referred to in 
paragraph (a); 

(ii) the risk 	of that injury or 
harm to health occurring; 
and 

liii) means of removing or 
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mitigating the risk or 
mitigating the potential 
injury or harm to health; 

and 

(c) the availability, suitability, and 
cost of the means referred to in 
paragraph (b )(iii); 

"prescribed law" means a law 
prescribed for the purposes of 
section 14(1)(b); 

"prohibition notice" means a 
prohibition notice issued under 
Part VI; 

"risk", in relation to any injury or 
harm, means the probability of that 
injury or harm occurring; 

"safety and health committee" means 
a safety and health committee 
established under Part IV; 

"safety and health magistrate" 
means a person holding office as a 
safety and health magistrate under 
section SIB; 

"safety and health representative" 
means a safety and health 
representative elected under Part 
IV·, 

"self-employed person" means a 
person who works for gain or 
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reward otherwise than under a 
contract of employment or an 
apprenticeship or industrial 
training agreement, whether or not 
he employs any other person; 

"supply", in relation to any plant or 
substance, includes supply and re
supply by way of sale, exchange, 
lease, hire, or hire-purchase, 
whether as principal or agent; 

"trade union" means 
(a) 	an organisation registered 

under section 53 of the 
Industrial Relations Act 1979; 
or 

(b) 	an organisation registered 
under the Industrial Relations 
Act 1988 of the Parliament of 
the Commonwealth and having 
employees as its members, or a 
branch of any such 
organisation; 

"transferred law" means a law or a 
provision of a law transferred to 
the administration of the Minister 
pursuant to an order under this Act; 

"workplace" means a place, whether 
or not in an aircraft, ship, vehicle, 
building, or other structure, where 
employees or self-employed 
persons work or are likely to be in 
the course oftheir work. 
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(2) 	Anything that, under this Act, is 
required to be served on, or otherwise 
done in relation to, an employer in 
relation to a workplace or a matter 
related to a workplace, is deemed to 
have been so served or done if it is 
served on, or done in relation to, a 
person at the workplace who has or 
reasonably appears to have 
responsibility for the management or 
control of the workplace. 

(3) For 	 the purposes of sections 19(7), 
20(5), 21(3), 22(5), 23(5) and 23A(3), 
a contravention causes serious harm to 
a person if it causes any bodily injury 
to the person, or causes the person to 
have a disease, of such a nature as to 

(a) endanger, or be likely to 
endanger, the person's life; or 

(b) 	result, or likely to result, in 

permanent injury or harm to 

the person's health. 


(2) 	After section 3(3) the following subsections 
are inserted- I (2) 	 Two new sections are to be added to section 3 

ofthe Principal Act. 
" 

(4) For the purposes 	of this Act, a police 
officer is to be treated as an employee of (4) 	 This clause provides for a police officer to 
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be treated as an employee of the Crown, the Crown. 
for the purposes of the Occupational Scifety 
andHealth Act. 

The reason that police officers are currently 
not covered by the Act is because their 
method of appointment, according to the 
weight of legal opinion, does not constitute 
a "master - servant" relationship, but is 
rather one of independent appointment to 
the Crown. Their unique status does not 
fall under the definition of employee under 
the Occupational Scifety and Health Act, 
and consequently police officers are 
excluded. 

This subclause provides for police officers 
to be treated, under the Act, as employees 
of the Crown. This parallels the way those 
public servants who are employees of the 
Crown are treated under the Act. 

(5) 	Without limiting any other provision of 
this Act, a police officer is at work during (5) Because of the special nature of police 
any period of time when the officer is work, especially the likelihood that an off
performing a function of a police officer, duty police officer may encounter a 
whether or not the officer is rostered on situation where it is necessary to perform 
duty and, in relation to a police officer, the his or her functions as a police officer, it is 
expressions "work~, and "at work" are to considered necessary to clarify that the 
be construed accordingly. police officer is considered to be at work 

whenever performing a function of a police 
officer, regardless of whether the police 
officer is rostered on dutv. This 

" 
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clarification ensures there is no doubt about 
whether a police officer is covered by the 
Occup~tional Safety and Health Act, nuder 
such circumstances. The Act will apply. 

5. 	 Section 4 amended 
SECTION 4 AMENDED 

4. Application of this Act 

(1) This Act binds tbe Crown in right 	of 

the State and also, so far as the 
 Clause 5 


legislative power of the State extends, 

in all its other capacities. 


After section 4(1) the following subsection is 
inserted

" 
(la)The functions that the Crown has nuder 

this Act because a police officer is to be Clause 5 provides that, in practice, the Crown's duties 
treated as an employee of the Crown are, to police officers, as their employer, will be fulfilled 
so far as they concern a police officer, to by the Commissioner of Police. This does not provide 
be performed by the Commissioner of for the Commissioner of Police to be the employer of 
Police. police officers for the purposes of the Act. Rather it 

vests in the Commissioner of Police responsibility for 
ensuring the Crown's functions of the employer are 
carried out. 

" 

The arrangement is similar to that which applies to 
most public servants who are employees of the Crown, 
working for agencies covered by the Public Sector 
Management Act 1994. Under the Public Sector 
Manazement Act, Chief Executive Officers, while not 
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the employer, have statutory responsibilities for 
complying with the principle that employees are 
provided with safe and health working conditions in 
accordance with the Occupational Scifety and Health 
Act 1984. 

6. Section 4A inserted 
SECTION 4A INSERTED 

After section 4 · the following section is 
inserted- I Clause 6 

The Government recognises that the special nature of" 
police work involves a degree of inherent danger. It is4A. Act does not operate to affect adversely 
also recognised that there is a potential for 
circumstances to arise where there may be some 
conflict between the provisions of the Occupational 
Safety and Health Act and the nnique operating 
procedure of policing with respect to covert or 

certain police operations 

dangerous operations. 

For the most part, such concerns are addressed by the 
fact that the employer's duty of care under the 
Occupational Sqfety and Health Act applies only so 
far as is practicable, with "practicable" being defined 
in the Act. This means that the employer is required 
to take necessary action to prevent injury and harm to 
employees, including providing appropriate 
procedures, plant and equipment, and adequate 
instruction training and supervision, taking into 
account the nature of the work and what is known 
about the hazards that may arise. However, the 
emplover is not held responsible for matters truly 
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beyond the employer's control, or capacity to reduce 
the risk, where the circumstances giving rise to the 
hazard could not be avoided. 

Nevertheless there are some provisions of the Act not 
limited by the concept of practicability, and could 
potentially conflict with police covert or dangerous 
operations. The most significant of these .is the right 
of an employee to refuse to undertake unsafe work 
under section 26 of the Act. 

This clause therefore provides for the exclusion of 
limited provisions of the Occupational Safety and 
Health Act under certain circumstances, where the 
provision wonld adversely affect or could reasonably 
be expected to adversely affect a covert operation or a 
dangerous operation. 

(1) In this section
(1) This subclause defmes a "covert operation" and 

"covert operation" means the a "dangerous operation". In order to meet the 
performance of a function of a police respective definitions, the performance of the 
officer in circumstances where  function must not be practicable Without 

exposing a police officer to a risk of imminent 
by W A Police for the purpose of 

(a) a covert operation is undertaken 
and serious injury or imminent and serious 

obtaining information about harm to health. This provides an added 
criminal activity; protection in that, if it is practicable to do the 

activity without exposing a police officer to the 
practicable without exposing a 

(b) performance of the function is not 
risk, then the Act applies in full. 

police officer to a risk of 
imminent and serious injury or 
imminent and serious harm to the 
police officer's health; and 
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(c) 	 unless the performance of the 

function is secret or confidential, 

it would be likely that
(i) 	 the effectiveness of the 


performance of the function is 

reduced; or 


(ii) 	a person is exposed to the 

danger of physical harm 

arisiog from the actions of 

another person; 


"dangerous operation" means the 

performance of a function of a police 

officer io circumstances where 

performance of that function

(a) is reasonably necessary; and 
(b) 	is not practicable without 


exposing a police officer to a risk 

of imminent and serious .iojury or 

imminent and serious harm to the 

police officer's health. 


(2),(3) These subclauses specify the two provisions of 
mentioned io section 26(1) if the rethsal to 

(2) A police officer cannot rethse to work as 
the Act, sections 26(1) and 49(1), that are 

work would adversely affect, or could excluded from application when their 
reasonably be expected to affect application would or could reasonably be 
adversely, a covert operation or a expected to adversely affect a covert or 
dangerous operation. dangerous operation. The provisions 

potentially subject to this appropriate exclusion 
relate to a police officer's right to rethse work 

notice under section 49(1) to nroln"bit an 
(3) An iospector cannot issue a proln"bition 

that he or she considers unsafe (section 26(1)) 
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and the issuance of a prohlbition notice by an 
the activity would adversely affect, or 
activity if prohibiting the carrying on of 

inspector (section 49(1)). 
could reasonably be expected to affect 
adversely, a covert operation or a These exclusions do not prevent the employer 
dangerous operation. being liable under the Act for any breach of the 

, employer's duty under the Act that may occur 
in relation to a covert or dangerous operation. 
As mentioned earlier, such duties apply only so 
far as is practicable. 

Similarly, a police officer's duties as an 
employee under the Act continue to apply in 
relation to a covert or dangerous operation. 
The standard of the employee's duty is to take 
reasonable care (under the circumstances) for 
his or her own safety and health and that of 
others, and caunot extend to matters beyond the 
employee's control. 

SECTION 43 AMENDED 43. Powers 	 7. Section 43 amended 

Clause 7 

this Act

(1) An inspector may, for the purposes of 

(a} 	at all reasonable times of the day 

or night, enter, inspect and 

examine any workplace; 


(b) 	enter any workplace at any other 

time that the performance of his 

functions under this Act requires 

such entrv; 
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(c) when entering any workplace, take 
with him such equipment and 
materials as he considers 
appropriate; 

(d) 	 conduct such examination and 
inquiry as he considers necessary 
to ascertain whether there has been 
compliance with this Act; 

(e) 	 examine any plant, substance or 
other thing whatsoever at the 
workplace; 

(f) 	 take and remove samples of any 
substance or thing, without paying 
for it; 

(g) 	 take possession of any plant or 
thing for further examination or 
testing or for use as evidence; 

(h) 	take photographs . and 
measurements, and make sketches 
and recordings; 

(i) 	 require the production of, examine, 
and take copies or extracts of, any 
document; 

(j) 	 require that the workplace, or any 
part of it, be left undisturbed for as 
long as is specified in the 
requirement; 

(k) 	interview, either in private or 
otherwise, as he considers 
appropriate, any person whom he 
finds at a workplace or whom he 
has reasonable grounds to believe 
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is, 	or was at any time during the 
preceding 2 years, an employee 
working at a workplace; 

(!) 	 require any person whom he 
interviews under paragraph (k) to 
answer any questions put to him 
and, if the inspector considers it 
appropriate, to verify any such 
answer by statutory declaration; 

(m) require any person to state his 
name and address; 

(n) require the employer or any person 
who works at a workplace to 
render such assistance to the 
inspector as the inspector considers 
necessary for the performance of 
his functions under this Act; 

(o) exercise such other powers as may 
be conferred on him by the 
regulations or as may be necessary 
for the performance of his 
functions under this Act. 

(2) 	In exercising any of his powers under 
this Act an inspector may be 
accompanied by any other person 
whose assistance the inspector 
considers necessary, and that person 
may do such things as are necessary to 
assist the inspector in the performance 
of his functions, and any thing so done 
shall be deemed to have been done by 
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the inspector. 

(3) 	In carrying out the functions of an 
inspector under this Act, an inspector Given the wide ranging powers of inspectors and the 
shall act in such a manner as to avoid 

Section 43(3) is amended by inserting after 
special nature of covert operations, this clause ensures 

unduly or unreasonably interfering 
"work or work process"

that an inspector avoids adversely affecting a covert 
with any work or work process. operation in the course of exercising his or her 

or affecting adversely a covert operation 
" 

functions. 
within the meaning ofsection 4A(l) , 

8. Election of safety and health ELECTION OF SAFETY AND HEALTH 
representatives by police officers before the REPRESENTATIVES BY POLICE 
commencement ofthis Act OFFICERS BEFORE THE 

COMMENCEMENT OF TillS ACT 

Clause 8 of the Bill 

This clause provides for those provisions of the 
Occupational Sqfety and Health Act necessary to 
support the election and training of safety and health 
representatives to come into effect nine months before 
the rest of the Act comes into effect. This enables 
representatives to be in place, trained, and ready to 
exercise their functions from day one of the 
application ofthe full provisions ofthe Act. 

The functions of safety and health representatives will 
not come into effect until the remainder of the Act, 
due to the need to have all the complementary duties 
and responsibilities in place before exercising 
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functions. 

The "transition period" of nine months provides a 
balance between: 

• the need to provide sufficient time to allow 
safety and health representatives to be elected 
and trained before the rest of the Act comes 
into effect, given the geographical distribution 
ofpolice officers within Western Australia; and 

• the need to ensure such representatives are not 
elected too loug before their functions come 
into effect. 

The process of election and training can occur at any 
time within the "transition period". 

(I) 	In this section- I (I) This subclause provides for necessary 
definitions to apply, given that clause 8 will 

"commencement day" means the day on come into effect before the rest of the Bill, and 
which this Act comes into operation; therefore needs to stand alone. 

"police officer" has the same meaning as it 

has in section 3(1) of the Occupational 

Safety and Health Act 1984 on and after 

the co=encement day; 


"transition period" means the period of 9 

months ending i=ediately before the 

co=encement day. 


(2) 	The provisions listed in the Table to this 1 (2) The table provided under this clause identifies 
subsection are to be treated as being in all the provisions of the legislation that will 
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apply to support the election and training of 
purposes of allowing police officers to elect 
operation during the transition period for the 

safety and health representatives during the 
safety and health representatives for a transition period. They relate to: 
workplace and for the training of those 
representatives during that period. 

Table 

1. This Bill 1. This Act 
clause 4 - definitionss. 4 
clause 5 - provides for the Commissioner s. 5 
of Police to perform the functions of the2. Occupational Safety and Health Act 
Crown under the Act in relation to a police 1984 
officer being treated as an employee of thes. 3(1) s. 32(2)(b) and (c) 
Crown.s.29 s. 35(l)(e) 

s. 30 s. 35(3)(b) 
2. Occupational Safety and Health Act 1984s. 31 s. 56(1) 

s.3(1)- definitionss. 32(1) 
s.29 - notices requiring election of safety3. Occupational Safety and Health 
and health representatives Regulations 1996 
s.30 - consultation on matters relevant to 
elections 

r. 2.2 

s.31 - election of safety and health 
representatives 
s.32(1) - provides for two year term of 
office for safety and health representatives 
s.32(2)(b)&(c) - provides for safety and 
health representative to cease to hold office 
if: 

ceases to be an employee at the 
workplace for which elected 
resigns. office bv notice civen· to 
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employer 
s.35(1)(e) - requires employer, m 
accordance with the regulations, to permit 
a safety and health representative to take 
time off work, with pay, to attend a training 
course accredited under the Act. 
s.35(33)(b) - ·pr~vides for regulations to 
prescribe the time that a safety and health 
representative is permitted to take of work 
to attend a training course accredited under 
the Act 
s.56(1) - creates an offence for an 
employer to discriminate against an 
employee or prospective employee by 

. reason of the employee or prospective 
employee having been a safety and health 
representative or committee . member, 
performance of a function as a safety and 
health representative or committee 
member, having given assistance and 
information to an inspector, safety and 
health representative or committee 
member, and having made a safety and 
health complaint to specified categories of 
persons. 

3. 	 Occupational Safety and Health 
Regulations 1996 
r.2.2 - introductory courses for safety and 
health representatives 

~· ·
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(3) The term of a safety and health representative I (3) This subclause provides that the t= of office 
elected before the connencement day begins, of any safety and. health representative elected 
for the purpose of section 32(1) of the during the "transition period" comes into effect 
Occupational Safety and Health Act 1984, on on the day all the provisions of the Act apply to 
the connencement day. police (and hence expires two years later). 

This ensures that representatives elected during 
the transition period have a full two years 
during which they can exercise their functions, 
notwithstanding the fact that they were elected 
prior to their functions coming into effect. 

(4) Despite subsection (3), regulation 2.2(3) of the I ( 4) Sub-regulation 2.2(3) requires a safety and 
Occupational Safety and Health Regulations health representative to endeavour to attend an 
1996 applies to a safety and health introductory safety and health representative 
representative elected before the training course within twelve months of being 
connencement day in relation to the first 12 elected. This clause clarifies that this 
months of being so elected. requirement is preserved, applying from the 

date of election, notwithsianding the fact that 
the t= of office connences on the 
"connencement date" under subclause 8(3). 
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