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Submission
Proposed Work Health and Safety Laws in Western Australia

This submission responds to the Ministerial Advisory Panel’s (MAP) proposed amendments to
the model Work Health and Safety Bill 2016 (WHS Bill) for adoption in Western Australia (WA).
Health and safety is our highest priority at BHP: our value set, as outlined in Our Charter,
underpins this commitment. BHP directly employs around 10,000 employees in WA and 16,000
in Australia, as well as engaging thousands of contractors across our operations. We
understand that our success relies upon our people returning home safely at the end of each
day. Effective work health and safety laws are therefore fundamentally critical to our business.
BHP’s Australian assets encompass operations in Western Australia, Queensland, New South
Wales, South Australia and Victoria producing iron ore, copper, coal, nickel, oil and gas.
•

Western Australia Iron Ore is an integrated system of four major processing hubs, rail
infrastructure and port facilities in the Pilbara region of Western Australia;

•

Nickel West is a fully integrated mine-to-market nickel business consisting of mines,
concentrators, a smelter and refinery located in Western Australia;

•

Olympic Dam in South Australia is one of the world’s largest ore bodies and operates a
fully integrated processing facility taking copper from ore to metal;

•

Queensland Coal comprises the BHP Mitsubishi Alliance and BHP Mitsui Coal assets in
the Bowen Basin, altogether comprising nine metallurgical coal mines and a port facility;

•

New South Wales Energy Coal consists of the Mt Arthur Coal open-cut energy coal mine
in the Hunter Valley region;

•

Our operated onshore Petroleum business includes the Macedon gas processing facility
located near Onslow in WA and the Minerva gas processing plant near Port Campbell in
Victoria. Offshore, BHP operates the Pyrenees Floating Production Storage and
offloading facility, which is located Commonwealth waters in the Exmouth sub-basin; and

•

BHP also has significant non-operated Petroleum interests in Australia - the North West
Shelf project in Karratha and the Scarborough Area in the North Carnarvon Basin WA, as
well as the Bass Strait project in the Gippsland Basin, Victoria.

BHP has a 150 year history operating in Australia and abroad. We have been part of the
Western Australian community for around 70 years, and our operations in WA are central to the
Company’s global success. Given our extensive operating history across multiple commodities
and jurisdictions, which within WA has operations subject to the mining, minerals processing,
petroleum and major hazards legislation within the scope of this reform process, BHP is well
placed to offer our insights.

With diverse operations across Australia, BHP supports the principle of reducing complexity
through a nationally consistent approach, but also understands that what works well in some
jurisdictions or industries may not advance safety outcomes in others.
BHP, as with most of our peers, prioritises continuous improvement in safety, with a safety
culture based on trust and openness. This culture is enabled by a regulatory framework and
practice based on consistency, transparency, flexibility and pragmatism. In line with these
industry priorities, reform should focus on:
•

achieving safer outcomes rather than imposing additional layers of compliance;

•

direct engagement and shared ownership of safety with the workforce;

•

providing a legislative regime which allows for flexibility to achieve safer outcomes; and

•

recognising that many operators in the WA resources sector already have mature safety
systems and culture, that are delivering the outcomes the WHS Act is seeking to achieve.

BHP is concerned that a number of the MAP Recommendations and provisions of the WHS Bill
will stifle or fundamentally inhibit the key focus of the harmonisation process to improve the
health and safety outcomes for Western Australian workers. In each instance, it must
challenged whether there is a legitimate safety reason to proceed with the change.
Our key concerns relate to:
•

Excessive prescription in the consultation, representation and participation provisions in
Part 5 of the WHS Bill;

•

Right of entry provisions (MAP Recommendations 19 and 20);

•

Union prosecution of WHS civil penalty provisions (MAP Recommendation 33);

•

The power of inspectors to record interviews (MAP Recommendation 26); and

•

Empowering unions to make review applications independently of the affected employee
(MAP Recommendation 31).

Consultation, representation and participation provisions
Across BHP we engage transparently and constructively with our workforce, regulators and the
broader industry in our shared journey of continuously improving safety culture and
performance.
BHP is concerned the prescriptive consultation requirements set out in Part 5 of the WHS Bill will
increase regulatory burden and create a culture that undermines cooperation between us and
our workforce. We support a flexible approach to consultation that is determined at a workplace
level and limited to a general duty to consult, without prescribed mechanisms for when and how
this consultation should occur.
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BHP’s approach to safety consultation
For BHP, effective consultation is more complex than a prescribed process. In our experience, a
flexible outcome-focussed approach, rather than prescription, facilitates innovation and best
practice in health and safety.
Our strategies are not simply process driven, but focus on outcomes and working to maintain
engagement of all personnel in WHS matters. BHP fosters an inclusive safety culture,
underpinned by a ‘Safe to Speak Up’ philosophy where all personnel are engaged to act as
safety leaders and ‘step up’ to drive a high performance safety culture.
The Mines Safety and Inspection Act (MSI Act) has supported direct engagement and shared
ownership of safety outcomes with our workforce, which enables the development of timely,
relevant, health and safety focused solutions at our mine sites; while at our operations governed
by outcomes-based safety regimes, direct consultation and shared ownership of safety cases
and safety reports has facilitated innovative and evolving approaches to safety risk
management. This is supported by statistical evidence which demonstrates that these facilitates
are among the safest in our portfolio.
Across our operations, reporting of safety issues and safety awareness-raising by team
members is actively encouraged. At BHP, WHS concerns may be communicated through “Take
Time Talks” Program for frontline workers, or our “EthicsPoint” platform which allows safety
concerns to be raised anonymously and investigated.
Health and Safety Representatives (HSRs) and Health and Safety Committees (HSCs) are
active across our operations, providing another platform for our employees and contractors to
raise and resolve health and safety issues. A robust safety culture like BHP’s, respects and is
wholly compatible with the independent responsibilities of the HSR and HSC roles. We
encourage diverse and empowered HSR and HSC networks which are representative of our
broader workforce. We also take seriously the obligations imposed by the MSI Act, while
appreciating the degree of flexibility afforded by it. Across our sites we have tailored HSR and
HSC Guidelines, Charters, information booklets and training opportunities.
Our HSR and HSC members are actively engaged, well trained and supported to impartially
execute their important roles. We also recognise the importance of effective sharing of safety
learnings and best practice across our workforce through different initiatives. Two such
initiatives are the sharing of “Bright Spots” in which examples of BHP staff raising safety
concerns are highlighted and shared throughout the business and the granting of the HSEC
Awards, which recognise and celebrate safety innovation and improvements across BHP.
We recognise that efforts to create a positive safety culture are closely related to effective
consultation and communication. Accordingly, BHP has developed a very effective global
training program focused on safety leadership. Our Field Leadership Program applies to all
operations and projects across our organisation, inclusive of third party providers.
The Field Leadership Program is designed to drive improvement in culture and, in turn, WHS
outcomes through visible and engaged leaders and team members. It also ensures that critical
controls are effective at managing risk and that WHS systems are continuously reviewed and
improved. The Field Leadership Program has four key elements, including layered audits to
review and update safety standards, planned task observations to ensure personnel’s
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compliance, ‘critical control observations’ to ensure critical controls are in place and effective to
prevent fatalities or serious injuries, and “Take Time Talks” with frontline workers to proactively
identify at risk behaviours.
Outcomes focussed
Our strategies are not simply process driven, but focus on outcomes and working to maintain
engagement of all employees in WHS matters. This collaborative approach provides a two-way
feedback loop between management and personnel that drives continuous improvement.
It is not readily apparent how the proposals to significantly increase prescription in relation to
consultation and changes to the role of HSRs and HSCs will drive continuous improvement and
best practice in the resources industry, where a mature consultation safety culture already
exists. The positive trend in safety performance data1 validates that the present health and
safety representation and consultation regime is effective, and should be supported to
continuously improve.
For this reason, we do not support the proposal to empower HSRs to request assistance from
any person and to issue stop work directions to staff on site. The increased involvement of the
HSR into these matters will hinder direct engagement between employees and employer. While
respecting the HSR role, granting an elevated status to HSRs will have a detrimental impact on
our “Safe to Speak Up” culture which is about every worker sharing the responsibility to stop
work on account of a safety concern.
The right of HSRs to issue stop work directions is unnecessary because all workers already
have a duty to take reasonable care for their own safety, and to ensure that their acts and
omissions do not affect the health and safety of others.
BHP recommends that to ensure that the assistance rights are exercised responsibly and for
proper purposes, the WHS Bill should be amended to clarify that a third party who is asked to
assist a HSR must hold a right of entry permit under the Fair Work Act 2009 (Cth) (FW Act)
and/or a WHS entry permit.
Flexible consultation
A central object of the WHS Bill as prescribed by section 3(1)(b) is to provide for "fair and
effective workplace representation, consultation, co-operation and issue resolution in relation to
work health and safety".
While BHP supports in principle the provision for consultation in the WHS Act, the method of
consultation should be determined at a workplace level. The provisions for consultation should
be limited to a general duty to consult, without prescribed mechanisms for when and how this
consultation should occur.
BHP is concerned that the prescriptive nature of consultation, combined with the lack of clear
guidance on how to apply these duties in relation to multiple duty holders will compromise the
quality of consultation, potentially transforming the process into a 'tick the box' exercise rather

1

Safety Performance in the WA Mineral Industry 2016-2017 (Accident and Injury Statistics) http://dmp.wa.gov.au/News/Annualsafety-report-details-23686.aspx
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than one truly focused on achieving the engagement objectives prescribed in the WHS Bill. BHP
would support further clarification on the duties.
The MSI Act already has effective consultation provisions, including for the appointment of HSRs
and HSCs. This regime is efficient and effective and is underpinned by a Code of Practice on
effective consultation2 and the formation and operation of HSCs.
The Consultation Code of Practice recognises that other less formal workplace arrangements
can exist to meet the obligations.3 Together with the Guidance Note, the Consultation Code of
Practice provides assistance to organisations who may benefit from a more detailed guidance
while permitting more sophisticated organisations to leverage their comprehensive and
advanced systems to satisfy the consultation obligations of the MSI Act. 4
The general duties scheme in the MSI Act was adopted from the OSH Act and is modelled upon
the work of the Report of the Committee into Safety and Health at Work chaired by Lord Robens
(Robens Committee), and reflective of the earlier approach advocated by Lord Cullen in The
public inquiry into the Piper Alpha disaster (Cullen Report). 5, 6
The provisions of Part 5 of the WHS Bill promote a formal structured approach to consultation
that is unnecessarily complex, burdensome and potentially impractical for duty holders. Similar
concerns were highlighted by the Australian Chamber of Commerce and Industry (ACCI) in its
submission to the 2018 Review of the model WHS laws:
the provisions for consultation should be limited to a general duty to consult, with the
method of consultation determined at the workplace level;
the model WHS Act promotes a formal structured approach to consultation that is
unnecessarily complex, burdensome and impractical for duty holders; and
in response to the confusion PCBUs have in regards to consultation requirements,
many have put in place complicated and expensive systems to 'comply' that do not
necessarily contribute to safer outcomes.7
Accordingly, the ACCI recommended that the consultation requirements be reviewed and
simplified for duty holders. It made the observation that modern situations often involve multiple
duty holders operating at the one time and place (as is the case on BHP sites), which adds an
additional layer of complexity and confusion. The ACCI also recommended that supplementary
guidance material (including the model code on consultation) should be reviewed with industry
input to ensure they are practical and useful for duty holders, and flexible enough to adapt to
business size and context.8
BHP supports the ACCI’s recommendations.

2
Department of Mines and Petroleum, Consultation at work — code of practice: Resources Safety, Mines and Petroleum, Western
Australia, 2009 (Consultation Code of Practice), see esp. section 3.7.
3
Consultation Code of Practice, section 2.5.
4
Commission for Occupational Safety and Health and Mining Industry Advisory Committee; Guidance Note – Formal Consultative
Processes at the Workplace, 2006.
5
Lord Robens (Chairman), Report of the Committee into Safety and Health at Work 1970-72, July 1972:
http://www.mineaccidents.com.au/uploads/robens-report-original.pdf
6
Lord Cullen, The public inquiry into the Piper Alpha disaster (Cm 1310), 1990, Vols 1 and 2: available here.
7
Australian Chamber of Commerce and Industry, 2018 Review of the model WHS Laws: Australian Chamber Submission, 19 April
2018, p30, https://www.australianchamber.com.au/wp-content/uploads/2018/06/Australian-Chamber-WHS-Review-Submission19_4_18.pdf
8
Ibid, 30-32.
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Prescription
A key objective of the WHS Bill is “providing a framework for continuous improvement and
progressively higher standards of work health and safety.”9 The increased prescription in
relation to consultation and changes to the role of HSRs and HSCs, will hinder continuous
improvement and best practice in the Western Australian resources industry, where a mature
safety culture already exists.
Prescriptive obligations carry the potential for the undesirable consequence of duty holders only
undertaking the ‘mandated actions’ to achieve compliance. If these actions then prove to be
insufficient to prevent a subsequent accident, attention may be drawn to the adequacy of the
obligations themselves, rather than the fundamental responsibility to provide a safe workplace.
There are a number of areas in Part 5 of the WHS where prescription stifles effective
consultation and creates an additional layer of compliance, without any clear benefit to safety
outcomes, including:

9

•

the requirement for the person conducting a business or undertaking (PCBU) to consult
with workers “in relation to health and safety” under section 47 is too broad, and unclear
in its application;

•

the interaction of sections 48(2) and 49(a) suggests that a HSR must attend all meetings
where hazards are identified. This would require the presence of a HSR at every job
hazard analysis, which is impractical and overly onerous;

•

unlike the MSI Act, the WHS Bill does not make clear that a PCBU is entitled to refer to
the Regulator the question of whether a HSC should be established.10 BHP is
concerned that a PCBU may be forced to establish a HSC where it is not necessary, or to
establish HSCs in large numbers;

•

that elections can be held at the request of only one person, who is not required to be an
employee of the workplace;

•

the requirement to elect deputy HSRs according to the same election process as the
HSR;

•

that work groups are to be negotiated and agreed between the PCBU and employees,
rather than being a matter for consultation subject to final approval by the PCBU. This is
coupled with the fact that the duty on PCBUs to facilitate the determination of one or
more work groups when requested is not qualified by reference to existing agreements
as to the number and composition of work groups. This represents a potentially
significant impost on PCBUs, who may be required to agree to an indefinite number of
work groups11; and while it is important to have an element of structure around
consultation and the workings of HSRs and HSCs, this does not in itself translate to
improved performance, communication or consultation around safety. There is no one
size fits all model and a holistic, multifaceted approach is essential.

WHS Bill, s3(1)(g).
MSI Act, ss66 and 67.
11
This same concern was raised by the Minerals Council of Australia in its Submission to 2018 Review of the Model WHS Laws
Discussion Paper, April 2018, p.13.
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BHP has been able to design and implement mature HSR and HSC programs that exceed the
requirements in the existing and the proposed legislation, and achieve the same (if not better)
safety outcomes. This is only made possible by the flexibility afforded by the existing WHS
legislative regime.

Right of Entry
BHP strongly opposes MAP Recommendation 19 to include Part 7 of the model WHS Bill 2011.
BHP views third party intervention as an impediment to effective employee engagement and
consultation at the workplace, which are key ingredients for ensuring positive safety outcomes.
Direct consultation with employees is an essential component of work health and safety. This is
why it is the cornerstone of BHP’s Field Leadership Program. BHP is concerned that the
intervention of third parties in this process will create an adversarial workplace environment, which
is detrimental to maintaining a positive workplace safety culture. It also places a logistical,
administrative and supervisory burden on PCBUs, without improving safety outcomes.
The right of third parties to enter workplaces is currently provided for under state and federal
industrial relations legislation. BHP views these additional right of entry entitlements under WHS
legislation as unnecessary and counter-productive to delivering safety improvements.
Integrity of the Regulator’s Role
Allowing third parties to enter site after a safety incident, particularly without notice, increases the
risk of interference with investigations being undertaken by the Regulator and the PCBU. The
introduction of a third party into a process which is already effectively and independently carried
out by the Regulator will not improve safety outcomes, and may instead have unintended negative
consequences.
Across our Western Australian operations we have a constructive working relationship with the
Regulator and its Inspectors, and have always cooperated with investigations, with the aim of
contributing to improved safety outcomes. In BHP’s experience, the investigations have generally
occurred without issue because the Regulator is bound by strict procedures and processes as well
as legislation. Third parties would not be so restricted.
Potential for misuse and abuse
BHP considers that the inclusion of entry rights for WHS purposes will increase the likelihood of
those entry right provisions being used vexatiously, and will impact on the ability of employers to
seek a timely resolution when these rights are abused. Indeed, the potential for misuse of entry
rights is real and well evidenced by case law, particularly in relation to unions pursuing industrial
relations agendas.
One consequence of the increase in the exercise of entry rights will be significant additional time
and resources allocated to the preparation of guidance materials and training specifically to
address the management of third party activity, including how to respond to abuse and threats.
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BHP recognises that our workforce are entitled to be represented by a trade union. Our HSR
and HSC network are well represented by union members, who can assist colleagues to raise
safety concerns. As noted previously, BHP has found that direct engagement and consultation
produces the best safety outcomes. Union representatives are also able to raise any WHS
matter with BHP, Regulator or Inspector, without the need to enter the workplace.
The proposed right of WHS entry permit holders (EPHs) to inspect “employee records” under
section 120 of the WHS Bill is expressed in unrestricted terms that does not allow the employee
to object to the production of their records.
BHP notes that section 49I(3) of the Industrial Relations Act 1979 (WA) (IR Act) provides that an
authorised representative is not entitled to require production of an employment record if the
employee is a party to an employer-employee agreement, and has made a written request that
the record not be made available.
Therefore, it is reasonable and appropriate for section 120 to be amended to include an
employee’s right to request that their records not be produced in such circumstances in terms
similar to the protection afforded to employees under s49I(3) of the IR Act.
Notice requirements
The MAP has recommended that the requirement to notify a PCBU when a WHS EPH enters
the workplace should be based on the specific purpose of the entry.
Allowing a WHS EPH to enter a workplace without prior notice, and to only require notice “as
soon as is reasonably practicable after entering in relation to a suspected contravention” is not in
the interests of the health and safety of all persons at the workplace. Indeed, it is contrary to the
fundamental principles of the WHS Bill.
If Part 7 of the WHS Bill is retained, BHP strongly opposes the reversion to the provisions of the
model 2011 WHS Bill, and supports the adoption of the Part 7 provisions of the 2016 WHS Bill
which provides for a 24 hour notice period. Allowing third parties to enter a workplace without
prior notice is not in the interests of the health and safety of all persons at the workplace and is
contrary to the fundamental principles of the WHS Bill.
At our remotely located operations, notice of at least 24 hours is required to enable a site to
coordinate its arrangements for the entry. Across BHP’s operations there are strict procedures
for managing third party entry, to protect the safety of entrants and of our workforce. These include
that a third party must be accompanied at all times, that meeting locations and timeframes be prearranged and strictly adhered to, and that feedback is provided to key stakeholders after the visit.
For BHP and other PCBUs, there is also a need to ensure that inductions are completed on
arrival, and that all other safety and security requirements are satisfied throughout the visit to
meet site based WHS protocols. This includes ensuring that work being undertaken by persons
with whom the visitors wish to meet or engage can be safely suspended with a minimum of
disruption to other site operations, drug and alcohol testing is performed and the clean shaven
requirements are met for respirators and masks (where required).
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The difficulty in ensuring these safety procedures are in place or able to be performed without
prior notice would be further compounded at remote site locations during the weekend periods
when personnel numbers are reduced.
If site entry occurs without the knowledge or permission of the PCBU, they are unable to fully
satisfy the duty of care owed to “other persons” at the workplace. It is unreasonable to hold a
PCBU responsible for any event arising from an entry to a workplace of which the PBCU has not
been given prior notice, particularly where a large project or site is concerned.
At BHP’s Olympic Dam site in South Australia, at least 24 hours’ notice of entry is required. Since
its implementation, unions have abided by the requirement, and the site has never had a union
representative arrive unannounced. This experience supports the view that notice requirements
are a reasonable and achievable requirement, and should equally apply to entry rights exercised
in relation to a suspected contravention under section 117 of the WHS Bill.
Reasonable suspicion
BHP is concerned that the recommendation does not provide sufficient clarity for the threshold
test of “reasonable suspicion” and for the exceptions to the notice requirements in section 117.
BHP supports adopting section 117(2) of the Work Health and Safety Act 2012 (SA) that clearly
specifies that the reasonable suspicion of a contravention "involves a risk to the health and
safety of a relevant worker''. This is an important clarification that refines the mere suspicion of
a generalised contravention to a specific suspected contravention that involves an actual risk to
a worker.
In its 2018 review of the model WHS laws, the ACCI referred to the South Australian review of
its WHS Act which took place in 2014, and the fact that the industry had strongly supported the
retention of the amended section 117(2). The ACCI noted that overall, there did not appear to
be any detrimental evidence relation to the operation of section 117(2).12
Notifying the Regulator and reporting outcomes
BHP supports the implementation of MAP Recommendation 20 and recommends that the
provisions be extended to require the WHS entry permit holder (EPH) to report on the entry in line
with the approach taken in South Australia in the WHS Act (SA). Reporting should be required
regardless of whether an inspector was in attendance, and the EPH should be required to specify
the suspected contravention on which the exercise of the right of entry is based.
Mandatory notification and reporting requirements have several benefits, particularly for large and
remote sites, all of which are consistent with the objects of the WHS Act, including:
•

Affording the Regulator the opportunity to attend at the same time, minimising disruption to
the workplace;

•

Placing accountability on the EPH to demonstrate how WHS outcomes have improved as a
result of their entry; and

12

Australian Chamber of Commerce and Industry, 2018 Review of the model WHS Laws: Australian Chamber Submission, 19 April
2018, pp.26-27.
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•

Improving consultation and cooperation between the EPH, PCBU and the Regulator, and
assisting the PCBU in identifying any opportunities for WHS improvement.

Notification of the Regulator can only be effectively achieved if the requirement for at least 24
hours' notice of entry is in place.
BHP would support an additional requirement that failure by a WHS EPH to provide a report is
grounds for suspension or revocation of that permit. There must be consequences for
contravening entry permit conditions, otherwise the potential for abuse is heightened.

Third party prosecutions
BHP opposes the implementation of MAP Recommendation 33 to expand the scope of parties
who may initiate proceedings for a breach of the WHS civil penalty provisions to specifically
include unions.
It is not apparent how this recommendation is intended to improve safety outcomes. The focus
of the proposed civil penalty provisions is union workplace entry rights and related powers. They
are not focused on workplace safety issues, which is at the centre of the WHS Act.
Importantly, the recommendation does not appear to provide for sufficient checks or balances,
creating an inherent risk that it could be misused and/or have unintended consequences. In
particular, there is a real risk of unwarranted prosecutions, as only the Regulator has the benefit
of experience in evaluating factors relevant to whether a prosecution should be commenced, as
well as the requisite transparency and impartiality.
The Regulator is best placed to determine when a prosecution is appropriate. Ensuring the
Regulator is adequately resourced to perform that role should be the priority, rather than
extending the Regulator’s role to third parties who are not similarly experienced or independent.
BHP is not aware of any anecdotal or empirical evidence to suggest that the Regulator is not
pursuing prosecutions in appropriate cases.
We concerned that specifying unions as a party capable of initiating proceedings would be at
odds with the WorkSafe Prosecution Policy which aims to ensure the law is applied impartially,
in a fair and consistent manner; and the Safe Work Australia National Compliance and
Enforcement Policy (SWA Policy) which sets out the principles endorsed by the Workplace
Relations Ministers’ Council - including consistency, transparency, accountability, proportionality
and targeted enforcement activities.
In NSW under the Work Health and Safety Act 2011 (No 10), the secretary of an industrial
organisation can initiate prosecutions for the most serious categories of offence if the Regulator
has declined to follow the advice of the Director of Public Prosecutions to prosecute.13 Category
1 and 2 are the most serious categories of offence, arising where a duty holder exposes a
person to the risk of death or serious injury.14 Importantly, both are directed towards safetyrelated offences. BHP’s experience at its NSW Mt Arthur Coal operation has been that a union

13

See, sections 230(3) and 231. Unions in NSW are not entitled to bring proceedings for contraventions of the WHS civil penalty
provisions: see s260.
14
See ss31 and 32. A Category 1 offence arises where a duty holder recklessly exposes a person to whom a duty is owed to the
risk of death or serious injury. Category 2 is the same offence, without the element of recklessness.
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has sought to exercise its power to prosecute on only one occasion in the last 24 month period.
This attempt was unsuccessful as the alleged offence did not fall within the scope of the power.
The subject matter of the most significant WHS civil penalty provisions in the WHS Act, are
already properly and adequately addressed under the IR Act. Those being:
•

that a person must not refuse, or intentionally or unduly delay, entry to the workplace by
a person entitled to enter the workplace under the Act; and

•

that a person must not intentionally and unduly hinder or obstruct a person entitled to
enter the workplace in the exercise of his or her powers under the Act.

It is considered inconceivable that a union would initiate proceedings against itself or against its
officials (as WHS EPH). We are concerned therefore that the effect of the proposed amendment
is to provide unions with an unfettered ability to prosecute a PCBU for a breach. Importantly,
there is no reciprocal right for a PCBU to initiate a prosecution of a union in relation to its
exercise of entry rights. Rather, a PCBU would be required to make an application under
section 83E of the IR Act.
BHP contends that there is no sound basis for allowing unions to independently commence a
prosecution against a PCBU. This recommendation is not derived from the national model laws
and has not been implemented in any other Australian jurisdiction. BHP supports the process
for complaint to the Regulator as it presently exists under the IR Act.15
Furthermore, BHP does not agree that the cost of initiating proceedings will provide a limitation
on actions which may be commenced by unions.16 Also of concern, is that it is unclear what
powers third parties other than the Regulator may have to gather evidence in support of
investigations with a view to prosecution. Inspectors presently have significant powers under the
WHS Bill including the ability to seize evidence.17 BHP would strong opposes extension of this
substantial power to third parties, including unions.

Additional matters
Empowering inspectors to record interviews
BHP opposes the implementation of MAP Recommendation 26 which provides powers for
Inspectors to record interviews under section 171. BHP would only support the recording of
interviews by inspectors where the interviewee has provided fully informed, written consent.
The MAP refer to the recent review of the WHS Act (NSW Review), that found merit in
authorising the Regulators to record an interview without consent because it “simply speeds up
the recording process,” “avoids wasted resources” and “provides a clear, accurate and
objective record of the interview”.18

15
An EPH does not need to make a complaint to the Regulator under the IR Act for hindrance of rights, rather they can bring an
application as a person affected on that basis under s83E of the IR Act.
16
Ministerial Advisory Panel, Modernising work health and safety laws in Western Australia, 30 June 2018, p66.
17
WHS Bill, s175.
18
Ministerial Advisory Panel, Modernising work health and safety laws in Western Australia, 30 June 2018, p.54. SafeWork NSW,
Work Health and Safety Act 2011 Statutory Review Report, June 2017 http://www.safework.nsw.gov.au/media/publications/law-andpolicy/whs-act-statutory-review-2017/work-health-and-safety-act-2011-statutory-review-report-june-2017.
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BHP does not accept that the comments made in the NSW Review justify the implementation of
Recommendation 26 into the WHS Bill. There does not appear to be any evidence of the
alleged costs incurred or resources wasted as a result of interviewees’ withholding their consent
to being recorded, as is suggested by the NSW Review.
BHP is also concerned about the potential negative impacts of an employee being interviewed
following a safety incident. In such circumstances, recording an interview without the employee’s
consent can be especially traumatic, and can hinder the interview process. For example, an
employee may not have the appropriate opportunity to consider whether to request a support
person to be present during the interview.
Applications to review independently of the affected employee
BHP does not support MAP Recommendation 31 to include a worker’s union as an eligible
person who is able to apply for certain decisions to be reviewed. It is unclear how introducing a
third party into this process would serve to improve safety outcomes.
Section 223 of the WHS Bill provides that a worker, a PCBU or a HSR are the only eligible
persons who may apply for a decision made by the Regulator to be reviewed by the WHS
Tribunal.
Currently, where a decision affects multiple workers, each worker must separately request a
review of the decision. If there is a further appeal to the Tribunal, each request must be dealt
with as a separate matter.
Accordingly, it has been argued that MAP Recommendation 31, which would permit a union to
bring matters to the Tribunal on behalf of its members, would significantly reduce the
administrative burden for employers and employees where more than one worker is affected.
However, the current provisions of the WHS Bill need not be extended because those provisions
are sufficiently representative of the workplace, enabling the rights of employees, employers and
work-groups to be heard. HSRs are the appropriate representatives of groups where more than
one worker is affected.
The proposed amendment does not exist in any other harmonised jurisdiction and is not justified.

Conclusion
Improving safety outcomes, providing flexibility and recognising the mature safety systems and
culture that exist in the WA resources sector should be the focus of this reform process. BHP is
concerned that a number of the MAP Recommendations and provisions of the WHS Bill are
contrary to these objectives and to delivering the outcomes the WHS Act is seeking to achieve.
On this basis, BHP:
•

does not support the overly prescriptive requirements in Part 5 of the WHS Bill. Flexibility is
necessary for PCBUs to implement consultation, representation and participation processes
which are best suited to the workplace and facilitate the continuing improvement of safety
outcomes;
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•

strongly opposes the implementation of MAP Recommendation 19. If Part 7 of the WHS Bill
is to be retained, BHP strongly opposes the reversion to the provisions of the WHS Bill 2011,
and supports the adoption of Part 7 of the WHS Bill 2016;

•

supports the implementation of MAP Recommendation 20, with amendments; and

•

opposes the implementation of MAP Recommendations 26, 31 and 33.
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