WHS Regulations submission coversheet
Section 1: Submission details
Full name

Organisation and
position (if applicable)
Email

Telephone

Employment status
(if applicable)

I David Eaton

:=====================�
Small Business Commissioner, Small Business Development
Corporation

:=====================�
--c- - - - - -

L._I

D Worker
D Employer
D Self-employed

[8J Other (Commissioner)
Size of workplace

Please indicate in
what capacity you are
making this
submission (select
one of the following
categories)

D Small (0-9)

D Large (200+)

D Individual
D Industry representative
D Business
D Academic
D Community organisation [8J Government representative
D Employer organisation D Professional
D Other (enter details)

Which industry sector I
Small Business
do you operate in?
Your type of job or
business (if
applicable)

D Principal contractor
D Contractor
D OSH professional

D Medium (20199)

---c
----

�====================�

Section 1: Permission details

I

internet publication

Public submissions may be published in full on the website,
including any personal information of authors and/or other
third parties contained in the submission.

D

Please tick this box if you wish for your input to remain
confidential (that is, you do not consent to having your input
published on the internet)
Anonymity
Please tick this box if you wish for your input to be treated as
anonymous (that is, you do not consent to having your
name, or the name of your organisation, published on the
internet with your input)

D

Third party personal information
Please tick this box if your input contains personal
information of third party individuals, and strike out the
statement that is not applicable in the following sentence:
The third party consents / does not consent to the
publication of their information.
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WHS Regulations submission comments
Enter your comments on specific regulations in the table below. You may add new
rows at the end of the table if you wish to include comments on other aspects of the
national model WHS regulations.
When making your submission, please consider providing specific responses to the
following issue:
1. What is the benefit to workplace participants of a proposal?
2. What is the likely cost for you, your business and the Regulator to implement a
specific proposal?
3. Is a specific recommendation likely to be effective in achieving healthier and
safer workplaces?
4. Are there any unintended consequences of adopting individual regulations in the
model WHS regulations?
5. If a new requirement is proposed by the model WHS regulations, what are the
costs and benefits?
This template can be used for providing your views concerning:
•

National Model Work Health and Safety Regulations

•

Demolition licensing under the OSH regulations

•

Commercial driver fatigue under the OSH regulations

•

Protection from tobacco smoke under the OSH regulations

•

Proposed deletions in Western Australia to remove overlap with the Dangerous
Goods Safety Act 2004

Section 2: Feedback
Track-changed document submission

Which consultation
document(s) are
you providing
feedback on?

D Differences between the national model WHS regulations
and the OSH regulations 1996
D Consultation document WHS (Mines) Regulations for WA
D Consultation document WHS (Petroleum and Geothermal
Energy Operations) Regulations for WA
D Proposed deletions in WA to remove overlap with the
Dangerous Goods Safety Act 2004
D Commercial vehicle drivers: Hours of work - Work Health
and Safety Regulations for WA
D Protection from tobacco smoke - Work Health and Safety
Regulations for WA
D Demolition work: Licence - Work Health and Safety
Regulations for WA
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Number of pages in
your submission

5 (plus cover sheet)

Does this submission contain a track-changed version of
the draft proposal?

If yes, submit as a Microsoft Word compatible document
(*.docx)

I General comments
Please see attached submission document.
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Yes

No

D EJ
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Detailed comments

If commenting on specific content, you may wish to use the table below.
Reference to specific
model WHS / OSH reg no.

Comment
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Our ref:

019/6101

Deputy Director General, Safety Regulation
WHS Reform
Department of Mines, Industry Regulation and Safety
Locked Bag 100
EAST PERTH WA 6892
Via email to: WHSreform@dmirs.wa.gov.au

Dear Deputy Director General

SUBMISSION ON WORK HEAL TH AND SAFETY REGULATIONS FOR
WESTERN AUSTRALIA
The Small Business Development Corporation ('SBDC') welcomes the opportunity to
review the Department of Mines, Industry Regulation and Safety's ('DMIRS')
consultation package for the Western Australian ('WA') work health and safety
('WHS') regulations that support the proposed Work Health and Safety Act for
Western Australia ('WHS Act (WA)').
The SBDC is an independent statutory authority established to support and facilitate
the growth and development of small businesses in WA. An important component of
the SBDC's mandate is to advocate for a fair, conducive and productive operating
environment for WA small businesses, and to influence the policy and regulatory
settings affecting the sector. In this regard, the SBDC regularly contributes to policy
and legislative reviews, inquiries and regulatory reform proposals undertaken across
all tiers of government.
The SBDC strongly supports the modernisation of legislation that addresses the
crucial area of workers' health and safety in the workplace, and is pleased to see the
updating of WA's WHS laws progressing. We provide the following feedback on the
consultation package, noting that the SBDC is not a subject matter expert in regards
to specific WHS matters.

WA context
It is important for the new WHS regulations to be appropriate for the WA context, and
the SBDC supports the approach to tailor the national model WHS regulations
('model WHS regulations') to WA's working environment. To that end , the SBDC
believes the development of three sets of industry specific regulations to recognise
the State's unique conditions is warranted.

This submission focuses on the WHS regulations applying generally to all WA
workplaces.
Cost of implementing the proposals for small businesses

The SBDC supports regulation that does not place unnecessary, overly complex or
inequitable compliance burdens on small business market participants, and which is
cost effective to administer, monitor and enforce.
One of the SBDC's primary concerns with the introduction of the new regulatory
framework relates to the time , effort and costs associated with small businesses
familiarising themselves with the new requirements and specific details of the WA
WHS regulations and the associated proposed WHS Act (WA). It is imperative that
the costs associated with introducing and complying with the reforms are minimised
for the State's small business sector.
Record keeping requirements
The SBDC notes the increased level of record-keeping requirements in the model
WHS regulations , which increases the administrative and regulatory burden on
businesses. The increased level of record-keeping has a proportionately higher
impact on smaller businesses compared with larger businesses due to the resources
and systems required to meet these obligations. The SBDC does not support any
increase in the administrative burden on small businesses and would favour the
development of recommendations that reduce the regulatory burden , particularly for
those small businesses that operate solely in WA.
Review of the national model Work Health and Safety laws
The SBDC observes that the independent Review of the national model Work Health
and Safety laws - Final report ('WHS review report') conducted by Marie Boland
in 2018 and published by Safe Work Australia in February 2019 identified that
businesses find the model WHS regulations and codes complex, confusing and
lacking in practical detail. The report considered that there is a disconnect between
the model WHS Act and the regulations and codes, and that there may be gaps in
the coverage, which leads to a perception that there are no WHS duties in areas not
specifically covered by regulations or a code. The report found that many small
businesses believe it is difficult to work out which parts of the regulations and codes
apply to them , and they are unclear as to what actions they should take to fulfil their
WHS obligations.
The WHS review report stated, "Small businesses in particular are calling out to be
'told what to do' to meet their WHS obligations".
The SBDC notes that the WHS review report recommended a comprehensive review
of the model WHS regulations and model codes in order to add clarity and reduce
complexity, which the SBDC strongly supports. Safe Work Australia stated in its
subsequent Consultation Regulation Impact Statement: Recommendations of the
2018 Review of the Model WHS laws, that it would require a significant investment of
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time and resources to carry out this recommendation, which implies that a review of
the model regulations may not be carried out in the near future.
This being the case, it is essential that DMIRS provides clear guidelines to
businesses, particularly small businesses, as to their obligations under the new
WHS legislation and what actions they need to take to fulfil them, so that small
businesses understand, and are able to comply with, the new requirements.
Education

The introduction of new regulation requires an appropriate level of education,
guidance and communication about the compliance process to those who are
impacted. This is especially the case for small businesses who have limited time and
resources to commit to learning about new requirements. The SBDC understands
that WHS is an area that many small businesses already struggle to comprehend
and be fully compliant with, so the provision of clear and concise guidance and
support will be critical to enable smaller employers in particular to prepare for the
new regulatory requirements. As such, it will be essential to allocate significant
resources to educating small businesses about their obligations, and to raising their
awareness of the new WHS framework through the development of comprehensive
educational material and checklists in an easy to use format.
The SBDC notes the announcement on 24 August 2019 of the development by
DMIRS of a new worker safety campaign, Better Worker Safety, as well as the
employment of an additional 21 full time equivalent WorkSafe inspectors (taking the
total to 120) "to conduct more safety inspections, _enforce workplace safety and
provide more education and awareness support". The SBDC strongly supports the
increase in inspector numbers. The SBDC encourages DMIRS to develop resources
specifically targeting small businesses as part of that campaign, to help small
businesses understand their WHS obligations.
WorkSafe previously administered the ThinkSafe Small Business Assistance
Program, which provided small businesses with access to independent Occupational
Safety and Health ('OSH') consultants who undertook free assessments of their
specific workplaces and recommended improvements to their health and safety
systems. This excellent program closed in March 2014 under the previous
government due to budget cuts. The SBDC understands that the program undertook
over 700 inspections per year on average for each full year the program operated.
This represents a large number of small businesses that benefited from this service
and no doubt improved their WHS systems as a result. The SBDC would strongly
support the reintroduction of this program, or a similar one for small businesses, in
order to increase small businesses' compliance with, and understanding of, WHS
requirements.
The SBDC previously partnered with WorkSafe to promote the ThinkSafe program
and as such, would welcome the opportunity to assist in educating the small
business sector about the new WA WHS regulations, and associated proposed WHS
Act (WA), by utilising our existing communication channels and advisory services.
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Compliance and Enforcement

The SBDC is concerned that smaller employers may unwittingly contravene their
WHS obligations due to a lack of knowledge or understanding . It is essential that
guidance and support is provided to small businesses to transition into the new
regulatory regime and that 'compliance compassion' is provided when a small
business does not fully conform to the new regulatory requirements.
The development of online tools, checklists and greater facilitation of online
lodgements and reporting would help to encourage compliance, as well as keeping
compliance costs down for smaller employers.
Transition process

It is essential that supportive transitional measures are provided to small businesses
to ensure a smooth implementation of the new regulations .
The SBDC notes that DMIRS proposes using the Model Work Health and Safety
Regulations - Transition Principles published by Safe Work Australia ('SWA
Transition Principles') to determine the commencement date for the WA WHS
regulations. These principles were designed to ensure a smooth transition to the
harmonised WHS laws, and were used as guidelines by other jurisdictions when
adopting the model WHS regulations.
The SWA Transition Principles provide a transitional period of 12 months (unless
otherwise specified) to allow duty holders to comply with new or significantly
modified duties, which the SBDC supports in principle . However, the SWA Transition
Principles state that where a duty is the same or very similar, that regulation should
apply immediately on commencement of the new WHS regulations.
The SBDC notes the comments in the SWA Transition Principles relating to the
National Compliance and Enforcement Policy endorsed by the Workplace Relations
Ministers' Council that state, "It is also proposed that WHS regulators use
information, guidance and education to assist duty holders to achieve compliance in
the relevant transitional period".
As referred to earlier, the SBDC advocates for 'compliance compassion' if a small
business does not fully conform to the new regulatory requirements.
Industrial manslaughter

The SBDC separately notes that the proposed WHS Act (WA) will introduce two new
offences of industrial manslaughter with a maximum of 20 years imprisonment for
class one offences (and a maximum of 10 years for class two offences) for an
individual conducting a business or undertaking , and a fine of up to $10 million for a
body corporate. These are substantial provisions that carry severe penalties.
The SBDC observes that the proposed introduction of the two new offences of
industrial manslaughter were not included in the original proposals under the WHS
Act (WA) and have not been consulted on . The SBDC understands that it is intended
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for this legislation to be introduced into Parliament before the end of this year,
requiring the legislation to be drafted with haste.
The SBDC notes that the WHS review report recommended the introduction of a
new offence of industrial manslaughter be included in the model WHS laws to
provide for gross negligence causing death "where there is a gross deviation from a
reasonable standard of care that leads to a workplace death". The SBDC observes
that this recommendation has not yet been implemented in the model WHS laws.
Penalties for gross negligence were increased substantially in WA in October 2018
under the Occupational Safety and Health Act 1984 and the Mines Safety and
Inspection Act 1994. Maximum penalties for gross negligence were increased from
$500,000 to $2.7 million for a level four first offence by a body corporate, with the
maximum term of imprisonment for individuals for a level four first offence increasing
from two to five years, in line with the model WHS Act (plus inflation). The SBDC
observes that very little time has passed since the introduction of these tougher
penalties, and not enough to determine their impact on improving health and safety
outcomes and reducing fatalities and serious injuries in the workplaces, prior to the
introduction of the new industrial manslaughter provisions.
Corporate Manslaughter in the United Kingdom
The offence of corporate manslaughter came into force in the United Kingdom ('UK')
on 6 April 2008 under the Corporate Manslaughter and Corporate Homicide Act
2007. The SBDC is aware that the vast majority of prosecutions for corporate
manslaughter in the UK have been brought against smaller businesses rather than
larger businesses. The SBDC understands that this is due to the ease in establishing
control and responsibilities in smaller businesses compared with the more complex
hierarchies and multi-layered management structures in larger organisations. This
has the effect of smaller businesses being disproportionately pursued. The SBDC is
keen to ensure that any laws that are introduced in WA are equitable across all
businesses.
The SBDC further notes that the UK introduced sentencing guidelines in 2016 to
establish that the level of the penalty depends on the size and turnover of the
organisation, with the premise being that the fine is high enough to penalise the
company without putting it out of business, to the detriment of other employees.
The SBDC observes that industry groups have voiced concerns about the
introduction of the industrial manslaughter provisions, believing that a framework
with a focus on punitive measures will actually lead to worse health and safety
outcomes, with a focus on legalities and blame rather than on parties working
collaboratively towards an improved safety culture.
The SBDC observes statistics from Safe Work Australia Work-related injury fatalities
- Key WHS statistics Australia 2019 that show that the rate of workplace fatalities
across Australia has decreased by 62 per cent since 2007 from a peak of 3.0 per
100,000 to 1.1 per 100,000 in 2018 (with WA decreasing to 1.0 per 100,000 in 2018).
These figures suggest that the existing approach is working to improve safety
outcomes, although more needs to be done to try to reduce that rate to zero .
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As the proposed industrial manslaughter laws are new provisions that have
significant ramifications, it is essential that the legislation is drafted with the utmost
care to ensure there are no unintended consequences. There must be safeguards in
place to prevent small business owners from being pursued in court for an accident
where they are not at fault, for example if a worker is seriously harmed through their
own failure to follow instructions, proper procedures or utilise safety equipment, or by
persisting in behaviour that is prohibited by their employer.
The SBDC strongly supports the establishment of a framework that improves health
and safety in the workplace and leads to a reduction in the number of serious
workplace injuries and fatalities. The SBDC considers that the provision of education
and support for businesses , an increase in inspectors, and a collaborative approach
between employees, employers, unions and the regulator, focussed on prevention, is
most likely to result in safer workplaces.
Concluding comments
The SBDC appreciates being kept informed of developments as the process
progresses and would be keen to meet with representatives at DMIRS concerning
the drafting of the industrial manslaughter provisions, and to assist in educating the
small business sector.
If you would like to discuss this submission in more detail, please contact Sophie
Leadbeater, Senior Policy and Advocacy Officer on 6552 3210 or at
sophie.leadbeater@smallbusiness.wa.gov.au.

D~

sincerely

David ~
SMALL BUSINESS COMMISSIONER

2b

November 2019
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