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BACKGROUND
Introduction
Incorporated Associations make an important contribution to the quality of community
life and to the economy in Western Australia. There are almost 20 000 incorporated
associations in Western Australia. Most associations are locally based cultural and
sporting clubs and social groups. Others are professional and industry bodies
providing advice and advocacy services; schools, environmental and animal welfare
groups; or charitable and social service organisations.
The aim of the Associations Incorporation Act 2015 (WA) (the Act) is to let an
association incorporate as a separate legal body, protecting individual members from
personal liability for the lawful activities of the association and providing a basic
structure for the group. Responsibility for management is left to the members and an
elected management committee (the Committee).
The Associations Incorporation Act 2015
The purpose of the Act is to provide for:


what types of organisations can incorporate and the process that they must follow
to become incorporated;



what an association can do, and how it will develop its rules for members;



how general meetings of members will be called and run;



how the Committee will be elected, and its powers and responsibilities;



accountability to members and the public, including financial reporting; and



a process for cancellation of the incorporation of an association if it no longer
wants to operate.

The Act came into effect in July 2016 after a long period of consultation with industry
stakeholders and the community. It replaced earlier legislation with a more modern
approach that promoted efficiency and accountability while minimising compliance
costs.
Purpose of this review
The Department of Mines, Industry Regulation and Safety’s Consumer Protection
Division (Consumer Protection) is responsible for the Act, and is committed to ongoing
review of the legislation to make sure that it is effective and fit for purpose. Section
184 of the Act requires a review of its operation and effectiveness five years after
commencement. The Review of the Associations Incorporation Act 2015 (the Review)
will consider how effective the Act has been in meeting its objectives since its
commencement in July 2016, and whether the content or administration of the Act can
be improved.
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The Review will look at the experience of Consumer Protection in administering the
Act and providing advice and assistance to associations and their members over the
past five years. It will also consider recent developments in other states and territories.
As part of the Review, Consumer Protection will be using this discussion paper to
explain how the issues that have been identified affect associations and their
members, and to seek comments about whether it would be helpful if changes were
made.
A report of the Review will be prepared and tabled in Parliament.
Review process
The Review will be conducted in three stages:


Stage 1: release of this discussion paper and an online survey highlighting key
issues and asking for feedback;



Stage 2: review of Consumer Protection data and experience and the content of
submissions.



Stage 3: preparation and release of a report that might include recommendations
for reform.

How to make a submission
You are invited to make a submission to the Review. There is no specified format for
submissions. You are welcome to:


send an email or write a letter outlining your views;



respond to questions included in this paper (a complete set of questions can be
found online by visiting www.commerce.wa.gov.au/consultations); or



complete a short survey (which can
www.commerce.wa.gov.au/consultations).

be found online by visiting

If possible, please provide evidence to support your views. This may be done by
including relevant statistics or examples.
The closing date for submissions is: 5pm, Monday 4 April 2022.

Submissions can be mailed to:
Review of Associations Incorporation Act 2015
Department of Mines, Industry Regulation and Safety
Consumer Protection Division
Locked Bag 100
EAST PERTH WA 6892
Or emailed to: consultations@dmirs.wa.gov.au
Or made online at: www.commerce.wa.gov.au/consultations
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THE ASSOCIATIONS INCORPORATION ACT 2015
The Act replaced earlier legislation to provide a modern scheme for the regulation of
associations. It is designed to encourage accountability and efficiency, while
minimising, as far as possible, the administrative burden on associations. The Act
also made WA requirements more consistent with those applying under modern
legislation in other Australian states and territories.
The most important parts of the Act are described below.
Eligibility for incorporation
An association can become incorporated if it has one of nine social and community
purposes described in section 4 of the Act. These include religion, medical treatment
and support, sport, literature, recreation and science, conservation and education. The
Commissioner for Consumer Protection can approve another purpose, but Consumer
Protection has found that almost all associations applying to incorporate since 2016
are included in one of those categories.
An association is run by its members. In order to incorporate an association must
have at least six members with full voting rights.
An association cannot make profit for its members. The Act explains this rule - an
association can trade and make a profit to fund its community purpose, but cannot
distribute any part of the profit it makes to its members.
The incorporation process
The main steps to incorporate are:
1. choosing a name;
2. developing rules; and
3. lodging an application.
The Act made the process of incorporation easier by removing the requirements for a
public notice of the intention to incorporate.
The rules of an association will determine how it is run, and the need to make provision
for things such as objects, membership, meetings, election of the Committee and
dispute resolution. A set of model rules is available that can be adopted in whole or
in part by the association, making the process quicker and easier.
An online registration system – AssociationsOnline allows an association to apply for
incorporation and to manage its affairs quickly and easily without the need to print and
post paper forms.
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Obligations of the management committee and other officers
Some people cannot be on the Committee of an incorporated association. If someone
is an undischarged bankrupt, has been convicted of specific offences in connection
with the operation of a company, or involving fraud or dishonesty or has previously
convicted of a breach of officers’ duties under the Act, they will be disqualified. A
disqualified person can however apply to the Commissioner for approval to be on the
Committee.
The Act describes the duties that are owed by committee members and officers to the
association. For example, they must exercise care and diligence, act in good faith in
the best interests of the association and for a proper purpose, and must not to misuse
their position or private information for personal benefit. The provisions apply to
committee members and to other people who can influence the Committee but who
do not hold a formal position. For example, senior employees or past committee
members who are still actively involved in the association and influencing the decisions
of the Committee.
Committee members must also take reasonable steps to ensure that an association
does not continue to trade if it cannot pay its debts.
Financial Accountability
The Act introduced a three-tiered system of financial accounting and reporting. The
tiers are similar to those in other states and territories, and also the same as the
requirements that apply to associations that are charities registered with the Australian
Charities and Not-for-profits Commission (ACNC). The tiered system means less work
for smaller associations, while at the same time recognising that larger associations
should be accountable to their members for the significant resources under their
control.
The current tiers are:
Tier 1 - less than $250 000 revenue each year;
Tier 2 – between $250 000 - $1 000 000 revenue each year; and
Tier 3 – over $1 000 000 revenue each year.
Consumer Protection data indicates that approximately 80 percent of WA associations
are tier one associations. They are able to prepare basic financial statements using
either cash or accrual methods of accounting, and there is no requirement for audit or
review of accounts unless the members choose to put that in the association’s rules.
Associations in Western Australia are only required to provide financial reports to their
members, they do not need to lodge reports with Consumer Protection unless the
Commissioner asks for the reports. As an example, the Commissioner may ask for
accounts if they are relevant to the investigation of a complaint.
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Ending an association
An association that has joined its activities with another association, or wishes to
become a different type of entity, such as a company or a co-operative, or does not
want to continue operating at all, may need to cancel its incorporation.
The Act provides options for amalgamating with another association, transferring
incorporation, administration, wind-up and cancellation that are based on the rules that
apply to companies, but there are also simplified alternatives for smaller not-for-profits.
Where the association asks for cancellation, the Act provides three different options
to allow an association to choose the method best suited to its circumstances and
needs.


Any association that is solvent (able to pay its debts) can pass a special
resolution to voluntarily wind up. The winding up provisions of the Corporations
Act will apply to the process, which will be supervised by a liquidator. This
formal winding up will be essential where an association has outstanding
commercial or legal issues, and may also be the preferred option for an
association with significant assets or more complex affairs.



An association that has assets, but believes that its affairs can be effectively
finalised by the Committee without outside help, can apply to the Commissioner
for cancellation and lodge a proposed plan for distribution of its assets. The
distribution plan must comply with the requirements of the Act and the rules of
the association, and must also be approved by the Commissioner.



A third, simplified option is available for an association which has no assets or
liabilities. An application can be made to the Commissioner providing a copy
of the special resolution of members approving the application.

In addition to the three options available for voluntary cancellation, the Commissioner
may decide to cancel the incorporation of an association in some circumstances. This
will usually happen because the association is no longer operating.
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KEY ISSUES
Consumer Protection would like stakeholders to consider the following key issues, and
to provide comments. These have been identified as potential issues in dealings with
stakeholders to date, but other issues may also be raised for consideration as part of
a submission.
Managing an Association
1.1.1

Reserving a Name

The Act does not currently allow an association to reserve a name. Some
stakeholders have asked for the Act to be amended to allow reservation of a name,
as there can be a delay between the passing of a resolution by members to incorporate
or to change the name of their association, and the processing of an application. In
NSW and South Australia, a name can be reserved for three months. In the ACT, a
name can be reserved for four months.
1. Should the Act be amended to let an association reserve a name?
2. Has the inability to reserve a name been a problem for your association?
1.1.2

Electronic Voting

The Act does not specifically permit attendance and voting at general meetings by
electronic means. The rules of an association may permit electronic meetings. The
Model Rules provided in the Associations Incorporation Regulations 2016 (the
Regulations) allow for electronic meetings as follows:
Use of technology to be present at general meetings
(1)

The presence of a member at a general meeting need not be by attendance in
person but may be by that member and each other member at the meeting being
simultaneously in contact by telephone or other means of instantaneous
communication.

(2)

A member who participates in a general meeting as allowed under subrule (1) is
taken to be present at the meeting and, if the member votes at the meeting, the
member is taken to have voted in person.

During the coronavirus (COVID-19) pandemic restrictions on gatherings in 2020,
Consumer Protection discovered that many associations had not considered whether
they should make provision for electronic voting in their rules. Where an association
does not make provision in its rules for electronic attendance at meetings, the Act
currently requires that members meet and vote in person. This may not be consistent
with modern practices and requirements, where organisations and individuals are
increasingly making use of electronic communication.
NSW, Queensland and Victoria have all amended their legislation in recent years to
permit meetings to be held electronically.
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3. Should the Act permit electronic attendance and voting at meetings as the
default position, with members able to make provision in their rules if they do
not want to permit electronic attendance?
1.1.3

Complying With Other Laws

Depending on is objects and activities, an incorporated association may need to
comply with a range of other laws. For example, an association may need to hold a
licence to undertake charitable collections or sell alcohol. It may need to comply with
rules regarding food safety, employment, registration of vehicles or occupational
health and safety. In some cases, inconsistency in those laws may make it difficult for
an association to comply with the Act, particularly when it is drafting or amending its
rules. In the course of this review, Consumer Protection would like to identify any
inconsistencies that could give rise to these issues for associations.
4. Has your association found it difficult to comply with any of the requirements of
the Act because of other legal obligations? If so, please provide information
about the circumstances.
1.1.4

Accessing the Register of Members

Access to the register of members can be a controversial issue as it has implications
for personal privacy. Members must be able to contact one another to discuss
association business and all members have a right to be involved in the management
and activities of the association. Consumer Protection recognises, however, that
members have legitimate concerns about their privacy, so we adopt a flexible
approach to the contact information that a member can supply – members can provide
a post box or email address as a contact address if they do not want their residential
address to be disclosed. There are also limits on how information on the register can
be copied and used.
Although careful consideration was given to this issue in drafting the Act, Consumer
Protection is aware that disputes still arise over access by members to the register. It
has been suggested that, for specific associations or members, even with the limited
amount of information that must be included, there may still be risks associated with
the provision of the register of members.
The Act provides that an association must, at the request of a member, make the
register of members available for inspection by a member. It does not provide a time
frame for the association to satisfy that requirement, making it difficult to establish
whether the association has complied with its obligations. Ordinarily, it would be
expected that the delay would be minimal. The register is required to be consistently
maintained and updated, so should be readily available at all reasonable times. Some
associations, however, do not have an office, or open their office intermittently, so
there may be a delay in providing the register.
It has also been suggested that the Act, or the regulations, should prescribe a
maximum fee that can be charged by an association for providing a copy of the
register.
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5. Are you aware of any incidents where the safety of a member or members of
an association has been impacted by the provision of the members’ register of
an association to a member? If so, please provide information about the
circumstances.
6. Do you believe that an association should be provided with a time limit for
complying with the requirement of section 54 of the Act to provide access to the
register? If so, what is a reasonable time to allow?
7. Do you believe that the Act should specify a fee for provision of a copy of the
register to a member? If so, what do you believe is a reasonable fee?
Financial Reporting
1.1.5

Reporting Tiers

The current financial reporting tiers for associations have been described above. As
noted, approximately 80 percent of associations are currently estimated to fall within
tier one, and as a result can utilise either cash or accrual accounting and are not
required to have accounts independently reviewed or audited.
As associations have now been operating with this reporting framework for five years,
Consumer Protection is seeking the views of stakeholders as to whether the current
tiers provide enough information and accountability to members without being too
onerous.
In July 2021 the Commonwealth Government announced its intention to raise the
financial reporting thresholds for charities registered with the Australian Charities and
Not-for-profits Commission to reduce the accounting and audit obligations for some
charities. ACNC thresholds for charities reporting are currently the same as the
thresholds that apply to associations in most jurisdictions, including Western Australia.
Unless corresponding amendments are made to thresholds in the Act, charities that
are WA incorporated associations will not get the benefit of the Commonwealth
amendments, and will need to continue to comply with more onerous requirements.
The WA Government has agreed to undertake consultation with associations to
determine whether the new ACNC thresholds are appropriate for all associations, or
for those associations that are registered as charities with the ACNC.
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The new tiers proposed for charities by the Commonwealth are shown below:

Current
threshold
for
WA ACNC proposal (revenue each year)
associations (revenue each year)
Tier 1 Less than $250,000

Less than $500,000

Tier 2 $250,000 - $1,000,000

$500,000 - $3,000,000

Tier 3 More than $1,000,000

More than $3,000,000

8. Has your association had any difficulty complying with the current financial
reporting thresholds?
9. Do the current financial reporting thresholds in the Act provide enough
accountability to members without placing an unreasonable burden on
associations?
10. If not, do you believe that the current thresholds are too high or too low?
11. Do you believe that all associations should have the same reporting thresholds,
or could thresholds for associations that are charities be different?
12. Do you believe that it is important for reporting thresholds for associations to be
the same as those applying to charities registered with the ACNC?
1.1.6

Appointment and Removal of an Auditor

The provisions in the Act for appointment and removal of an auditor are based on the
Victorian model and the requirements for corporations under the Corporations Act
2001 (Cth). A reviewer or auditor can only be removed from office if the reviewer or
auditor dies, becomes insolvent, becomes disqualified, resigns or is removed by
resolution at a general meeting.
Removal by a resolution is quite a complex process that requires two months
notification to every member, and the reviewer or auditor is able to make
representations in response. As part of the process, the association must notify the
Commissioner for Consumer Protection of its intention to remove the auditor. The Act
does not require an association to report the appointment of an auditor, some
associations have advised that this causes confusion.
The current process protects the integrity of the audit system and the independence
of auditors and reviewers because the Committee cannot remove an auditor without
telling members the reason and getting their agreement. Some associations have,
however, reported to Consumer Protection that they have found it too difficult to
replace the auditor. In most instances, the reason for the removal is simply to reduce
costs by getting alternative quotes. Associations have suggested that the Act could
be amended to permit an auditor to be appointed for a set term. This would provide

Associations Incorporation Act 2015
Discussion Paper 2022

Page 10 of 15

greater flexibility for the association and promote more competition in prices while
protecting the auditor for the term of the contract.
Most states and territories do not have specific requirements for the removal of an
auditor and do not require the appointment or removal of an auditor to be reported to
the regulator. South Australia requires the auditor to report the removal and the
reasons to the Commissioner.
13. Should the requirement for an association to report removal of an auditor to
Consumer Protection be removed?
14. If the requirement to report the removal of an auditor is kept in the Act, should
an association also report the appointment of an auditor to Consumer
Protection?
15. Should an association be permitted to appoint an auditor for a fixed term?
Dispute Resolution
All associations must have a process in their rules to manage internal disputes.
Where there is a dispute about the rules of the association, and the dispute cannot be
resolved using the resolution mechanism in the rules, an application may be made to
the State Administrative Tribunal (SAT) for an order.
As at 1 July 2021 a total of 93 applications had been made to SAT for orders under
the Act since the Act commenced in 2016. Of the applications, 89 were applications
for determination of a dispute about the rules, and orders were made by SAT in 64 of
those cases. The remaining applications were not accepted, were withdrawn during
the proceedings or are still before the SAT.
The Act provides that an application can be made to SAT by the association or by a
member. Consumer Protection is aware that there have been cases where SAT has
been unable to accept an application because the applicant is no longer a member of
the association, and the dispute is about the cancellation of membership. It was not
intended that a former member would be prevented from applying in those in those
circumstances, and Consumer Protection intends to recommend amendments to the
Act to provide that a former member may make an application to SAT for relief within
6 months after expulsion.
16. Are you aware of any occasions where your association has used the dispute
resolution process in its rules to resolve an internal dispute? Was the process
successful?
17. Have you been involved in an application to SAT as an applicant or
respondent? Was the dispute successfully resolved?
Cancellation
Consumer Protection has found that the cancellation options described above work
well when the Committee and a quorum of members are available to manage the
cancellation and de-registration process. There may, however, be problems where an
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association has closed down without cancelling its incorporation, and there is no
longer a committee or a quorum of members to manage the cancellation.
The Commissioner for Consumer Protection can cancel the incorporation of an
association without a resolution by the members when:


the association was not eligible for incorporation at the time it was incorporated,
or is now ineligible;



the association has passed a winding up resolution but there is no liquidator
prepared to act;



the association has not operated for one year;



the association has not complied with a direction by the Commissioner to
transfer its incorporation; or



the association is in breach of an obligation under the Act.

A cancellation by the Commissioner starts with a notice to the association, and the
association has a chance to respond before any decision is made, and to appeal to
SAT if the association is unhappy with the Commissioner’s decision.
A new ground for cancellation, where the Commissioner is of the view that cancellation
would be in the public interest, was added to the NSW Associations Incorporation Act
2009 (NSW) following a review of the Act in 2015. The Queensland legislation has
also recently been amended to include this power. It has been used in those
jurisdictions in several cases where the entire committee of an association that had
been contracted to provide welfare services has resigned, leaving the association with
no leadership and no prospect of recommencing operations.
In all states and territories apart from Western Australia, the incorporation of an
association that is not operating can be also be cancelled by the regulator without a
need to wait for one year. The association can apply to have its incorporation
reinstated if it is cancelled by mistake. Stakeholders are asked to consider whether
these additional grounds might also be useful in Western Australia. Consumer
Protection is also asking stakeholders whether the Commissioner should continue to
publish a notice of cancellation of an association in the Government Gazette. The
publication is expensive and time consuming, and may be of little benefit to the public.
It may be sufficient for the notice to be provided to the association, at its last notified
address, and to publish the notice on the Consumer Protection website.
18. Do you believe that it is appropriate for the Commissioner to have the power to
cancel the incorporation of an association where cancellation is in the public
interest or when it is no longer operating?
19. Do you believe that the Commissioner should publish notice of the intention to
cancel the incorporation of an association in the Government Gazette? What
form of notification do you believe is most useful?
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MINOR AND TECHNICAL AMENDMENTS
The Review will also consider recommending amendments to the Act to address a
series of minor and technical issues. These amendments are described in the table
at Appendix 1. Stakeholders are welcome to consider and comment on these
proposals, but no specific feedback is sought, as Consumer Protection believes that
they will have no substantive impact on associations.
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APPENDIX 1
Section
24 Distributions

Issue
Current list of entities entitled to
receive a distribution does not
include some types of not-for-profit
entity that may be considered
appropriate beneficiaries.

24 Distributions

Section does not currently permit
the Commissioner to approve
amendments to a distribution plan
after it has been submitted and
approved.
The Commissioner is permitted to
extend the due date for holding an
annual general meeting, but the
operation of section 51(1) results in
a contravention of that provision if
the extension results in the meeting
being held in the next financial year.
Associations have had difficulty
meeting the notice requirements for
a special resolution, and the effect of
sub section (5) is that a minor failure
to meet the requirements will result
in an ineffective resolution, with the
Commissioner obligated to decline to
register a change, or, more
problematically, reverse an earlier
decision to register it, even where it
is clear that the failure has not
affected the result of the ballot.
This duty to prevent insolvent
trading and the related defences are
based on provisions in the
Corporations Act 2001. The
Commonwealth has introduced a
new defence to breach of duty to
prevent insolvent trading, where a
director has taken steps to
restructure the entity. Company
directors now have a defence that
committee members of an
association do not.

50 – Annual
General
Meeting

51 – Special
Resolution

127 – Duty to
prevent
insolvent
trading
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Proposed Amendment
Amend the section to permit
distributions to associations
incorporated under legislation in
another state or territory, aboriginal
corporations, church organisations
incorporated by statute and deductible
gift recipients.
Amend the section to permit the
Commissioner to approve amendments
to a distribution plan after it has been
submitted and approved.
Amend section 51 to provide that,
where the association has been granted
an extension under section 50(3) there
is no breach of section 51(1) if no
meeting is held in the calendar year as a
result of that extension.
Delete sub-clause 5. This provision is
not replicated in the legislation of other
jurisdictions and is not necessary.
Should a member of the association
wish to challenge the compliance of an
association with its rules in conducting a
ballot, the matter can be taken to SAT
and, if appropriate, the amendment will
be declared invalid.

Amend section127 of the Act to provide
consistency with the Corporations Act
provision.
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Section
155 Delegation

Issue
Legal advice has been sought with
respect to the delegation power in
section 155. Advice is that the
delegation must be to a natural
person. This may prevent the
expanded use of automated
lodgement systems including
proposed expansion in the range of
services provided through
Associations Online.

Proposed Amendment
In order to facilitate the move of
additional services to automated lodging
and processing, it is proposed to amend
the section to permit some specific
functions to be delegated to an
automated system.

160 –
Evidentiary
Certificates

Section 160 refers to a certificate
issued by the Commissioner, but
legal advice has identified that it is
not clear that there is a head of
power in the Act for the issue of a
certificate.
Legal advice is that there is an
inconsistency with the use of the
term ‘lodgement’ in sections 165 and
167, with section 167 permitting
‘refusal of lodgement’ where a
document has already been lodged
under section 165.
High rate of failure by associations to
submit annual information
statement.

Amend section 154 (General functions
of Commissioner), or including a further
provision in the Act, to authorise the
Commissioner to issue certificates under
section 160.

167 – Refusal
of lodgement

Schedule 1
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Review and correct terminology to
facilitate effective interaction and
consistent terminology between
sections 165 and 167.

Amend the schedule to require the
association to make provision in its rules
allocating responsibility to specific
officers/members for ensuring
compliance with reporting obligations.
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