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Submission regarding the Labour Relations Legislation Amendment 

and Repeal Bill 2012 

1. About CCI   

1.1 The Chamber of Commerce and Industry WA (CCI) is the leading business association in 

Western Australia, and with over 7,800 members is one of the largest organisations of its kind 

in Australia. 

1.2 CCI members operate across most industries including: manufacturing; resources; agriculture; 

transport; communications; retail trade; hospitality; building and construction; local 

government; community services; and finance. CCI members are located throughout Western 

Australia. 

1.3 Most of CCI’s members are private businesses, although CCI also has a significant proportion of 

members in the not for-profit sector and the government sector.  

1.4 Approximately 70% of CCI members are small businesses employing up to 19 employees, with 

over 20% employing between 20 and 99 employees and over 5 employing more than 100 

employees.  

2. Executive Summary and Recommendations 

2.1 The Labour Relations Legislation Amendment and Repeal Bill 2012 (the Bill) proposes a number 

of amendments to the WA industrial relations (IR) system, with the changes principally 

affecting employers and employees outside of the State public sector. 

2.2 The majority of these employers and employees are covered by the National IR system and, 

with some limited exceptions; the State IR system has no application.   

2.3 CCI  estimates that the State IR system applies to between 11-16% of the WA workforce who 

are employed by: 

a) incorporated entitles which are not carrying out trading or financial activities; 

b) unincorporated businesses, eg sole traders. 

2.4 WA is the only state to maintain a separate IR system for the private sector.  A single IR system 

provides a number of benefits to employers and employees including: 

a) removing current jurisdictional uncertainty as to which system applies; 

b) ensuring a single set of rules for all employers, irrespective of legal structure or activities; 

c) removing duplication of services which will achieve cost savings for government; 

d) reducing regulation and “red tape”. 

2.5 CCI therefore recommends that the State Government refer its residual IR powers with respect 

to the private sector and local government to the Commonwealth. 
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2.6 With respect to the provisions of the Bill, whist we recognise that a number of the provisions 

are beneficial, overall it fails to deliver a modern IR system that recognises the need of 

employers and employees to whom the State IR system applies.   

2.7 The majority of private sectors employers regulated by the State IR system are small 

unincorporated businesses operating as either sole traders or partnerships, which do not have 

the advantage of being able to employ specialised HR staff to monitor compliance with their 

industrial relation obligations.  Rather it is the owner of the business who is required to ensure 

compliance not only with the IR requirements, but also the myriad of other laws and 

regulations that are relevant to the running of a business within WA. 

2.8 The hallmarks of a good IR environment tailored to this sector of the economy would be: 

a) a simple set of minimum employment standards;   

b) an award system that takes into account the need of small business; 

c) the ability to tailor terms and condition of employment through the use of individual or 

collective agreements made directly with employees; 

d) a simple and clear unfair dismissal system that is appropriate to small business. 

2.9 With some exceptions the Bill fails to achieve this and represents a lost opportunity to create 

an IR environment appropriate to the private sector employers and the employees that it 

seeks to cover. 

2.10 In the absence of referral of its IR powers, CCI recommends that the Bill be amended to 

address the following key issues: 

a) The current award system is outdated and fails to address the needs of the modern 

workplace.  We therefore support a comprehensive review of the current award system 

with the view of creating new awards which are reflective of modern work practices 

removing obsolete and/or historical provisions.  The new awards should reflect the 

industries predominately left in the State IR system, without being restricted by existing 

award coverage. The proposed miscellaneous award then provides a safe guard for any 

historically award covered employees who fall outside the coverage of the new modern 

awards. 

b) Minimum employment standards should be simple to understand and implement.  We 

support the alignment of the proposed State Employment Standards (SES) with the base 

entitlement prescribed by the National Employment Standards (NES).  However we do not 

support either an exact duplication of the NES nor the integration of the most beneficial 

provisions from the Minimum Conditions of Employment Act 1993 (MCE Act) and the NES 

as is proposed by the Bill. We recommend that the core entitlements of the NES are 

established with a less prescriptive approach as to the application of the entitlements. 

c) CCI broadly supports the proposed changes with respect to the unfair dismissal system.  

However we advocate that there is a need for clear requirements to be established for 

small businesses as to what constitutes fair termination, such as that established through 

the National Small Business Fair Dismissal Code. 
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d) Whilst the Bill attempts to provide greater alignment between the State Wage Case 

Decision and the National Annual Wage Review, we recommend that the previous section 

51 be reincorporated into the Industrial Relations Act 1979  (IR Act) to provide that the 

State Wage Order be in line with the national decision unless there is good reason not to. 

e) Currently most small business do not have an alternative to the award system.  Industrial 

Agreements can only be made with relevant unions and the Employer Employee 

Agreements (EEAs) have proven to be unworkable.  We advocate for the option of 

collective agreements to be made directly between an employer and its employees, and 

an overhaul of the EEA system to make them a viable alternative for small business.   

f) Right of Entry is a concerning issue for WA employers, particularly the misuse of right of 

entry for suspected OSH breaches.  The Bill seeks to remedy this by requiring specification 

of suspected breaches; however the amendments will still provide substantial opportunity 

for misuse.  CCI recommends a tightening of these provisions. 

g) As a result of the interaction between the Fair Work Act 2009 (Cth) and the Public and 

Bank Holiday Act 1979(WA) national system employers are faced with an increase in the 

number of public holidays recognised where Christmas Day, Boxing Day, New Years Day 

and Anzac Day fall on a weekend.  This means that businesses may be required to 

recognise up to 14 public holidays in a year rather than the intended 10 days.   

2.11 In responding to the Bill, this submission seeks to address the key issues identified by CCI.  This 

submission does not provide a line by line analysis of the proposed amendments.   

2.12 It should be noted that there has been very little consultation with relevant stakeholders.  CCI 

recommends that the Government engage in detailed consultation with key stakeholders 

regarding the Bill prior to seeking to progress it further. 

3. Is the WA IR System still Relevant? 

3.1 Prior to 2006, the majority of employers in Western Australia were regulated by the State IR 

environment, with a relatively small proportion of employers covered by the National system.  

Each state also had its own IR system, with the exception of Victoria which had referred its IR 

powers to the Commonwealth during the 1990s.     

3.2 This changed in 2006 when the then Howard Government introduced amendments to the 

Workplace Relations Act 1996 (Cth) which resulted in the bulk of private sector being regulated 

by the Federal IR system.   Whilst this still resulted in multiple IR systems operating within 

Australia, for the majority of employers’ the IR environment was primarily regulated by a 

single system. 

3.3 This shift was further cemented in 2009 with the introduction of the FW Act in which all other 

State governments referred their IR powers for the private sector to the Commonwealth to 

create a single national IR system.  The exception being WA which still retains an IR system 

that applies to state public sector employees, non trading entities and unincorporated private 

sector businesses.  

3.4 CCI’s primary contention is for full referral of IR powers to the federal Government to achieve 

a single national IR system covering all private sector and local government employers and 

employees. 
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3.5 CCI has long advocated reforms to the IR regulations that promote simplicity, uniformity, and 

flexibility in the workplace.  

3.6 Failure to complete a single national system will result in a further perpetuation of two distinct 

systems with different minimum standards, rights and obligations.   

3.7 In addition, the distinction between what constitutes a State and National system employer 

can be confusing. There is great uncertainty over whether some types of businesses such as 

charitable organisations and local government authorities are covered by the federal or the 

state systems.  Changes to funding arrangement for the not for profit sector can also result in 

these employers shifting in and out of the State and National systems depending upon the mix 

of trading and non-trading activities.  

3.8 Completion of the national system would have the benefit of creating certainty for employers 

and employees.  

3.9 In addition, at a time when the State Government is investigating ways in which it can reduce 

recurrent spending, the referral of these powers would remove the need to fund the 

duplication of services for a relatively small group of employees and employers.  

3.10 Many arguments can be advanced in favour of ‘full referral’. The key arguments are 

summarised as follows: 

a) Removes current jurisdictional uncertainty for all parties – given the various means of 

structuring an employing entity and shifting case law as to what constitutes trading 

activities employers often need to seek costly legal advice in an attempt to provide clarity 

as to which system applies.  However due to the nature of this definition, clear advice as 

to which system applies is not always possible.  

b) A single IR system covering all employers and employees in Australia ensures there is a 

fair, efficient, universally acceptable and consistently applied regulatory framework. 

c) A single IR system creates a level playing field across Australia by removing differing state 

laws and thereby promoting business efficiency and competition. 

d) Removing duplication will achieve cost savings for government by allowing for the winding 

up of the Western Australian Industrial Relations Commission (WAIRC), Department of the 

Registrar, Industrial Magistrates Court and Labour Relations Division of the Department of 

Commerce.  Where certain functions are necessary for regulating public sector matters, 

these can be absorbed into existing bodies. 

e) The rationalisation and simplification of IR and related legislation will remove unnecessary 

government regulation and “red tape”, and promotes higher levels of understanding, 

awareness and compliance. 

3.11 In the Review into the WA Industrial Relations System, Steven Amendola1 made the 

observation that by not referring its powers “there will be a stand alone Western Australian 

industrial relations system.” Due to the fact that WA hasn’t referred its powers, WA has 

cemented its place as the “forgotten state”.  

 

                                                 

1 Steven Amendola, Review of Western Australian Industrial Relations System, Final Report, 30 October 2009. 
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4. Amendments to Awards 

4.1 CCI supports the concept of the State awards being reviewed to establish a system of modern 

awards which are relevant to the employers and employees who remain within the State 

system. 

4.2 However it needs to be recognised that the vast majority of private sector employees are now 

covered by the National system.  CCI therefore believes that for many industries there will be 

very few, if any, employees who remain in the State system. 

4.3 We therefore have concerns with the proposed section 37P(1)(b) which provides that the 

Commission must “make such modern State award or awards as it thinks necessary or 

expedient so that every pre-modern State award is replaced by one or more modern State 

awards.” (emphasis added) 

4.4 The effect of this is to ensure that the scope of the State award system as a whole can only 

expand, it can’t contract.  Given the reduced coverage of the State system, we are of the view 

that there is little logic in creating modern awards which would have little or no application to 

employees. 

4.5 We therefore believe that the WAIRC should be given discretion to determine which awards 

and/or occupations the modern award system will apply to.   

4.6 CCI believes that prior to the review commencing a survey should be undertaken to determine 

which industries remain in the State system and establish awards where a suitable proportion 

of employees will be covered. 

4.7 Based on this model we would also support the establishment of a miscellaneous award to 

cover any employees who are no longer covered by an award as a result of modernisation. 

4.8 The WAIRC must be given an appropriate period to undertake the review.  It is our opinion that 

the 12 months proposed is insufficient and will negatively affect the quality of the new awards.   

4.9 This was a criticism of the National Award Modernisation process.  Given the short timeframes 

and the volume of instruments that needed to be dealt with it was CCI’s experience that most 

National modern awards were created by determining the primary pre-reform instrument for 

that industry and adopting most of those provisions without significant consideration as to 

whether the terms and conditions being established met the current needs of the industry.  

There were some notable exceptions to this, in particular the Mining Industry Award 2012
2 and 

the Real Estate Industry Award 2010
3 in which the parties were able to establish awards that 

was relevant to the modern operation of the industry. 

4.10 We recommend that the WAIRC be provided with 24 months to complete the process with the 

opportunity for the Minister to extend this by a further 6 month on request of the Chief 

Commissioner. This will provide suitable opportunity for awards to be properly reviewed 

against the backdrop of the need of modern workplaces. 

 

 

                                                 
2
 MA000011 

3
 MA000106 
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4.11 The Government also needs to recognise that the bulk of the membership of WA based unions 

and employer associations are in the National system.  This will have a significant impact upon 

the resources that these parties are able to provide to help undertake this task.  Therefore it 

will be incumbent upon the Government to provide the WAIRC with additional resources to 

undertake the modern award process. 

4.12 We also support that the modern awards, once created be reviewed on a regular basis.  

However the Government also needs to be prepared to provide additional resources to help 

undertake this task.  We also recommend that the review be staggered so that there is not a 

requirement to review all of the awards in a single 12 month period.  This may mean including 

provisions allowing for the initial review of some awards to be delayed. 

4.13 We also note that the Bill provides industrial inspectors with the ability to seek interpretation 

orders under section 46 of the IR Act in addition to employers, organisations or associations 

bound by an award.  We believe this should also be extended to the section 50 parties.  

5. General Orders  

5.1 In WA there are currently two minimum rates of pay. 

a) the first, set by the WAIRC, is currently $627.70 per week, which is $21.30 per week (or 

3.5%) higher than: 

b) the second, set by the Fair Work Commission (FWC), which is currently $606.40 and is the 

minimum which applies to the bulk of the WA workforce. 

5.2 Whilst there are a number of factors taken into account in establishing the State minimum 

wage it is ludicrous that small WA businesses who are less likely than other employers to 

benefit from the resource boom should be required to pay a higher rate of pay compared to 

larger incorporated businesses. 

5.3 Whilst we acknowledge the amendments proposed by the Bill seek to provide a greater 

synergy between the State and National minimum rates of pay we do not believe the proposed 

provisions will achieve this effect 

5.4 The divergence between the State and National minimum wage is a relatively recent 

occurrence. Prior to 2006, section 51 of the IR Act provided that the WAIRC was to consider 

the National Wage Decision and unless there was good reason not to, to issue an order in line 

with the National decision (see Schedule A). 

5.5  The amendments to the IR Act arose out of the Labour Relations Legislation Amendment Bill 

2006.  The changes were made as a result of the WorkChoices legislation which transferred the 

role of establishing a National minimum wage from the then Australia Industrial Relations 

Commission (the predecessor to the FWC) to a new body called the Australia Fair Pay 

Commission (AFPC).  The explanatory memorandum for the aforementioned Bill4 highlights the 

different criteria for assessing wage review, in particular reliance on economic performance, 

compared to the previous model as the basis for establishing an independent review of the 

State minimum wage. 

 

                                                 

4
 Labour Relations Legislation Amendment Bill 2006 Explanatory Memorandum, p 8 
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5.6 However with the introduction of the FW Act, the FWC now has the responsibility for adjusting 

minimum award wages taking into account a range of factors5, including: 

a) performance and competitiveness of the national economy; 

b) promoting social inclusions through increased workforce participation; 

c) relative living standards and the needs of the low paid; 

d) providing a comprehensive rang of minimum wages to juniors, apprentices and trainees, 

and employees with a disability. 

5.7 The re-establishment of the National minimum wage setting functions to the FWC should 

resolve any misgivings held with respect to the transfer of power to the AFPC.  Consequently 

CCI proposes the establishment of provisions in a similar manner to the previous section 51. 

5.8 An amendment of this nature should also allow for the WA minimum rate of pay to commence 

on the same day as the National decision.  Given the shorten requirement for consideration 

and the reduced need for extensive hearings, there should be no need to delay the 

implementation date. 

6. Unfair Dismissal 

6.1 CCI broadly supports the proposed amendments to harmonise the State unfair dismissal 

system with the national system. 

6.2 However we believe that the salary cap needs to be amended to reflect what is currently 

operating in the National system.  As of 1 July 2013 the salary cap for National system 

employees not covered by an industrial instrument is $123,300 per annum, whereas it is 

currently $140,400 per annum for State System employees.  In both systems the amount is 

indexed each year. In our opinion there is no valid reason for the difference.  

6.3 It should also be noted that the prescribed limit in the State system is based on the employee’s 

salary6, whereas section 382(b)(iii) of the FW Act is premised on  the persons annual rate of 

earnings. This allows for the consideration of non monetary benefits provided to the employee 

for which a monetary amount can be determined.  We recommend that this definition be 

adopted within the State legislation as it recognises that employees can be renumerate 

through benefits other than money, and that such options are more prevalent with high 

income earners. 

6.4 The proposed establishment of section 37F establishing  the criteria for determining  whether 

a dismissal is unfair is welcomed as it provides clearer guidance to employers as to what 

constitutes unfairness. 

 

                                                 

5
 Fair Work Act 2009, s 284(1) 

6
 Industrial Relations Act 1979, s29AA(3)(b) 
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6.5 However the criterion is still subjective which will continue to prove problematic for small 

business.  We believe that it is necessary for the legislation to provide for a clear set of 

guidelines for small business as to what constitutes a fair termination of employment.  In the 

National system this has occurred through the Small Business Fair Dismissal Code.  CCI believes 

that a similar system should be incorporated into the WA legislation.  Not only will this ensure 

harmony with the National system, it will also aid small business in complying with the unfair 

dismissal requirements. 

6.6 The definition of small business also needs to be considered.  The Amendola report 

recommended that the definition of small business be based on 20 employees7.  This also 

correlates to the definition of small business established by the Australia Bureau of Statistics. 

6.7 We also believe that the definition of small business should be based on the full time 

equivalent (FTE) rather than by headcount.  The Amendola report8 sought to identify which 

industries are predominant within the WA system, being: rental, hiring and real estate; other 

services; construction; retail trade; and accommodation and food services.  With the exception 

of the construction industry, the aforementioned industries engage a significant proportion of 

part time employees.  Given this, a genuinely small business will frequently exceed the 

prescribed number given the need to engage a larger number of employees to staff their 

operation during ordinary business hours.  Calculation based on FTE equivalent would remove 

the disadvantage established through the engagement of part time staff. 

6.8 A significant problem for WA employers is the number of applications, particularly with respect 

to unfair dismissal, which are made in the wrong jurisdiction. Jurisdictional hearings are often 

a costly and unnecessary process for the parties.  We recommend that the proposed s27(3), 

which provides for matters to be determined without a hearing , to be amended to allow for a 

matter to be dealt without a hearing where it is deemed appropriate by the WAIRC, either at 

the request of a party or of its own motion.  This will result in reduced costs to both the parties 

and the taxpayer. 

6.9 We also recommend that where there is a question as to jurisdiction, that these matters are 

dealt with prior to any conciliation conference unless the Respondent otherwise agrees. 

6.10 Unmeritous applications are also of significant concern. The current cost structure establishes 

a very high bar which means that there is very little risk associated with an Applicant making 

an unfair dismissal or other claim under the IR Act.  This encourages “give if a go” claims.  The 

proposed insertion of section 28A is unlikely to have any effect on these claims as it continues 

to establish a high bar.  The recent amendment to the FW Act arising as a result of the 2012 

Fair Work Act Review are an attempt to provide greater ability for costs to be awarded where 

a party has caused another party to incur costs by an unreasonable act or omission in 

connection with the conduct or continuation of the matter9 and should be adopted.  CCI would 

also encourage the Government to initiate discussion with relevant parties to discuss options 

to reduce the number of “give it a go” claims whilst allowing for valid application to proceed. 

 

 

                                                 
7
 Amendola, S (2009) Review of Western Australian Industrial Relations System, p215.  

8
 Ibid, p61. 

9
 Fair Work Act 2009, s400A. 
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7. Right of Entry  

7.1 CCI broadly supports the proposed changes to right of entry.  However whilst the amendments 

are a positive step in addressing some of the problems arising from this right, we are 

concerned that it does not go far enough to prevent the misuse of right of entry, particularly 

with respect to investigations for suspected occupational safety and health breaches .   

7.2 Currently right of entry for OSH investigation are not subject to minimum notice requirements 

and there is no obligation on the union official to particularise the nature of the suspected 

breach.  The speed by which right of entry can be accessed and the lack of accountability in 

having to justify why entry is sought has resulted in a number of union officials misusing this 

right as a means to deal with IR issues. 

7.3 For right of entry for a suspected breach the Bill seeks to establish a burden of proof on the 

permit holder to reasonably suspect that a contravention has or is occurring10. Section 209 of 

the Bill further reinforces this by requiring the entry notice to specify the particulars of the 

suspected breach.  It is our opinion that the current wording of section 209 will still allow 

permit holders to provide vague reasoning as to the suspected breach and hence the misuse of 

this provision is likely to continue. 

7.4 We therefore recommend that the Bill establish minimum particulars that must be identified, 

such as details of the alleged breach, what equipment or processes are involved, where on the 

premises the breach is occurring, what employees are affected, etc.  In the case of a legitimate 

concern about OSH matters, it is reasonable to assume that the issue has been raised by an 

affected employee on site and as such the additional required information should be easy for 

the permit holder to provide. 

7.5 A further area of concern is section 187(4) and (5) of the Bill which allows the permit holder to 

provide the entry notice up to 24 hours after right of entry has been exercised.  This will 

effectively prevent the employer from determining whether the permit holder has a legitimate 

right to enter the premises until after the entry has occurred.  The subsequent failure by the 

permit holder to demonstrate a lawful right will provide the employer with little relief as any 

damage arising from the misuse of this right will have already occurred. 

7.6 We do not believe that there is a legitimate reason for not providing entry notices and permits 

before entry is granted.  Most unions use a pro-forma entry notice that could be carried by the 

permit holder in their vehicle and completed by hand where the need arises. 

7.7 One of the content requirements for entry notices is that the permit holder must declare that 

the organisation is eligible to represent the industrial interests of the relevant member or 

employee(s) in question11.  This provision requires employers to rely upon the permit holder’s 

assertions.   Most union rules are vague and difficult to understand. Based upon our 

experiences in this matter, most permit holders appear to have a poor understanding of the 

coverage of the organisation that they represent.  Consequently we do not believe that this is 

a suitable arrangement. We would therefore recommend that entry notices must include an 

extract from the relevant rules that demonstrate coverage of the relevant workers, including 

any exceptions to coverage. This will provide greater clarity to both the employer and the 

permit holder as to which employees right of entry can be exercised for. 

                                                 
10

 s177(7)&(8) 
11

 s209 
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7.8 To further support this, the entry notice should also make it clear which group of employees 

will be subject to the right of entry notice. This will remove any confusion as to which 

employees the permit holder is seeking to hold discussions with. 

7.9 CCI supports the inclusion of a fit and proper person test12 into the legislation in line with the 

FW Act. However in order for this to be effective it is necessary for the WAIRC to undertake a 

proper review of the Applicant’s background to determine whether these requirements have 

been met. To assist in this process we would recommend that the WAIRC publish all 

applications for a new permit (including where a person has an existing permit) to allow 

relevant parties the opportunity to make submissions as to the Applicant’s suitability to be a 

permit holder. 

7.10 The 2011 application for the issuance of a right of entry permit to Mr Joe McDonald13 is an 

example of the need for such requests to be published ahead of time.  In the above matter 

relevant interested parties, including CCI, only became aware of the matter on the day it was 

to be determined.  By being able to intervene in these provisions the Australian Building and 

Construction Commissioner, Mater Builders Association and CCI were able to provide 

substantial material for the WAIRC to consider in making its determination. 

7.11 As to who can apply to be a permit holder, CCI advocates that a new provision be included that 

a permit holder must be an employee or elected official of a union and that the permit holder 

may only exercise right of entry with respect to that union. 

7.12 Currently United Voice has 68 registered permit holders under the State system14. This number 

would appear to be greater than the number of organisers and industrial officers employed by 

that union in WA. The concerns about lack of control and accountability of individuals holding 

right of entry authorities is heightened where some permit holders are not officials or 

employees within the control of the union. 

7.13 We also support the strengthen provision providing for permits to be revoked or suspended 

where the permit holder has contravened relevant provisions.  We do note with some concern 

section 200(2) of the Bill which would provide the WAIRC with the discretion not to suspend or 

revoke a permit where it would be harsh or unreasonable in the circumstances.  We do not 

believe that such discretion is necessary.  Right of Entry is a privilege granted to permit holders 

under the legislation.  In our opinion there is no excuse for permit holders not to be aware of 

their obligations and to exercise this privilege in accordance with the requirements of the Act.  

Consequently we do not hold with any exception and are of the view that the absence of such 

will promote greater compliance.  

                                                 
12

 s203 
13

 Mr Kevin Reynolds, The Construction, Forestry, Mining And Energy Union Of Workers v Not Applicable (Appl 31 Of 2011) 

Application For Authority To Be Issued To Mr Joseph Mcdonald. 
14

 Information extracted from List of Registered Cardholders on 26 February 2012 from the WAIRC website. 
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8. State Employment Standards (SES) 

8.1 Paragraph 597 of the Explanatory Memorandum identifies that the intention of the SES is to 

establish minimum employment standards in line with the NES as prescribed by Part 2-2 of the 

FW Act. 

8.2 It is the view of CCI that the Bill fails to achieve this objective with substantial variance 

between the two instruments. In essence it appears that the approach taken to the drafting of 

the SES for the most part is to compare and contrast the MCE Act and the NES and to adopt 

the most beneficial provisions from both. 

8.3 The proposed Compassionate Leave and Bereavement Leave provisions provide a clear 

example of this.  

8.4 The MCE Act15 provides for an entitlement to two paid days bereavement leave on the death 

of specified family members which is taken to apply to both casual and permanent employees.  

8.5 In comparison the NES16 provides for 2 days compassionate leave on the death of specified 

family members or to spend time with a specified family member in the event of a life 

threatening illness or injury. The NES provides a paid entitlement to full time and part time 

employees.  Casuals are entitled to the time off without pay. 

8.6 Two accommodate these differences the proposed SES establishes an entitlement to paid 

bereavement leave for all employees on the death of specified family members.  A separate 

additional entitlement is provided for compassionate leave in the event of a life threatening 

illness or injury based on a paid entitlement for permanent employees and unpaid for casuals. 

8.7 The result is a set of confusing provisions that reflect neither the NES nor the MCE Act and 

potentially extends the entitlement to 4 days paid leave where a life threatening illness is 

followed by the death of a specified family member. 

8.8 This approach to the development of the NES will result in a more complex set of minimum 

employment standards which is significantly different to the NES.  If the goal is to harmonise 

the SES with the NES it would be expected that the two provisions would be largely identical.  

The Bill fails to achieve this. 

8.9 If a harmonised approach is to be adopted we would recommend that the NES provide the 

foundation for the establishment of the SES with amendments made to address the 

deficiencies contained within the NES.   

8.10 Alternatively the SES should be drafted to encapsulate the key entitlements prescribed by the 

NES but take a less prescriptive approach in regulating the administration and taking of the 

entitlements. CCI recommends that this approach be adopted. 

 

 

                                                 
15

 Minimum Conditions of Employment Act 1993, Division 4 
16

 Fair Work Act 2009, Chapter 2 – Part 2.2 – Division 7 – Subdivision C 



 

Submission by CCIWA – February 2013  Page 14 

8.11 This would overcome one of the key criticisms of the NES in that it establishes a complex “one 

size fits all” approach and would adopt a key strength of the MCE Act. The MCE Act provides a 

relatively simple method for regulating minimum entitlements by largely dealing with key 

matters and allowing employers and employees the flexibility to determine how other 

provisions are to be applied. This results in a relatively clear and simple to understand set of 

minimum standards. 

9. Public Holidays 

9.1 Prior to 1 January 2010, most federal and state awards and agreements provided for the 

substitution of public holidays when they fell on a weekend. This was based on the 1995 

“Public Holidays Test Case’’ 17
 that established ten public holidays for workers per year, 

regardless of days or hours worked.  The awards and agreements typically provided employees 

should receive penalty rates for work performed on the actual public holiday or on the 

additional day, but not on both. 

9.2 With the commencement of the FW Act, there has been a doubling of the entitlement to 

public holidays where either Christmas Day, Boxing Day, New Years Day or Australia Day falls 

on a weekend. 

9.3 This is as a consequence of the interaction between the NES and the Public and Bank Holidays 

Act 1972 (WA) (P&BH Act). 

9.4 Section 115 of the FW Act defines public holiday to mean: 

115  Meaning of public holiday 

The public holidays 

(1) The following are public holidays: 

(a) each of these days: 

 (i) 1 January (New Year’s Day); 

(ii) 26 January (Australia Day); 

 (iii) Good Friday; 

(iv) Easter Monday; 

(v) 25 April (Anzac Day); 

(vi) the Queen’s birthday holiday (on the day on which it is celebrated in a State 

or Territory or a region of a State or Territory); 

(vii) 25 December (Christmas Day); 

(viii) 26 December (Boxing Day); 

(b) any other day, or part day, declared or prescribed by or under a law of a State or 

Territory to be observed generally within the State or Territory, or a region of the 

State or Territory, as a public holiday, other than a day or part day, or a kind of day 

or part day, that is excluded by the regulations from counting as a public holiday. 

 

                                                 
17

 Public Holidays Test Case Bench, March 1995 (Print L9178) 
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9.5 It is s115(1)(b) of the FW Act that has the effect of increasing the number of recognised public 

holidays, in that in addition to the prescribing eight public holidays cited in s115(1)(a), when 

read against the second schedule prescribed by the P&BH Act which lists the recognised public 

holidays as: 

• New Year’s Day (1st January). 

• Australia Day (26th January or, when that day falls on a Saturday or Sunday, the first Monday 

following the 26th January). 

• Labour Day (Monday on or first Monday following the 1st March). 

• Good Friday. 

• Easter Monday. 

• Anzac Day (25th April). 

• Western Australia Day (Monday on or first Monday following the 1st June). 

• Celebration Day for the Anniversary of the Birthday of the Reigning Sovereign (day to be appointed 

for each year by proclamation published in the Government Gazette at least 3 weeks before the day 

so appointed). 

• Christmas Day (25th December). 

• Boxing Day (26th December). 

• When New Year’s Day, Anzac Day, or Christmas Day falls on a Saturday or Sunday the next 

following Monday is also a public holiday and bank holiday. 

• When Boxing Day falls on a Saturday the next following Monday is also a public holiday and bank 

holiday. 

• When Boxing Day falls on a Sunday or Monday the next following Tuesday is also a public holiday 

and bank holiday. 

9.6 It is the term “is also a public holiday” when referring to Christmas, Boxing, New Year or Anzac 

Days falling on a weekend that has the effect of increasing the leave entitlement for National 

System employers.  This is a particular problem for those businesses which operate on a seven 

day basis.  Given that penalty rate provisions for most awards and industrial instruments are 

tied to the public holidays prescribed by the NES this can substantially increase the costs of 

operating over these times. 

9.7 The problem is not replicated for State System employers by virtue of Schedule 1 of the MCE 

Act which establishes the following list of public holiday for the purpose of determining any 

entitlement which is independent of the P&BH Act: 

The following are public holidays — 

New Year’s Day. 

Australia Day. 

Labour Day. 

Good Friday. 

Easter Monday. 

Anzac Day. 

Western Australia Day. 

Celebration Day for the anniversary of the birthday of the reigning Sovereign (the day appointed by 

proclamation published in the Gazette under the Public and Bank Holidays Act 1972). 
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Christmas Day. 

Boxing Day. 

Any special day appointed by proclamation under the Public and Bank Holidays Act 1972 section 7 

to be a public holiday. 

9.8 In the MCE Act it is the day of significance which is recognised.  In the case of award based 

employees the relevant State awards generally provide for public holidays falling on a 

weekend to be recognised on the following Monday in substitution of the day of significance.  

The following extract from clause 6.7 of the Metal Trades (General) Award is representative of 

most State Awards: 

6.7.1  (1) The following days or the days observed in lieu shall, subject to this subclause and to 

3.2.1(3) of Clause 3.2 - Overtime of this Award, be allowed as holidays without deduction 

of pay, namely - 

New Year's Day, Australia Day, Good Friday, Easter Monday, Anzac Day, Labour Day, 

Foundation Day, Sovereign's Birthday, Christmas Day and Boxing Day. 

Provided that another day may be taken as a holiday by arrangement between the parties 

in lieu of any of the days named in this subclause. 

 Provided further that for an employee employed north of the 26th parallel of south latitude 

or outside the South West Land Division, Australia Day, Easter Monday, Foundation Day, 

Sovereign's Birthday and Boxing Day shall not be holidays but in lieu thereof there shall be 

added one week to the annual leave to which the employee is entitled under this clause. 

(2) When any of the days mentioned in 6.7.1(1) falls on a Saturday or a Sunday the holiday 

shall be observed on the next succeeding Monday and when Boxing Day falls on a Sunday 

or on a Monday the holiday shall be observed on the next succeeding Tuesday.  In each 

case the substituted day shall be a holiday without deduction of pay and the day for which 

it is substituted shall not be a holiday. 

9.9 Subclause 6.7.1(2) makes it clear that for the purpose of the award the substituted day is to be 

the public holiday in lieu of the day falling on the weekend.  This makes it clear that only 1 day 

is recognised. 

9.10 The creation of these additional public holidays also creates confusion for National System 

employers, contributes to loss of business efficiency, and for WA businesses operating in other 

states imposes an added responsibility to ensure the relevant state standard is applied. 

9.11 There is no evidence of any intention by the Federal Government when it introduced the NES 

to create additional public holidays beyond the test case standard.  

9.12 During 2012 the Federal Government commissioned a review into the operation of the Fair 

Work Act.  The report issued by the independent review panel identified the problem created 

through the establishment of additional public holidays under relevant State legislation, 

finding that: 
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The ability for state and territory governments to declare additional public holidays has a fairly 

significant impact on wages costs for employers who operate on such days, due to public holiday penalty 

rates typically involving a loading of 200 per cent or 250 per cent of base rates of pay (in recognition of 

the unsocial nature of working on such days). Employers affected by the penalty rates typically include 

those operating in the hospitality, retail and tourism sectors. Employers may alternatively elect that it is 

not economic to open on the particular day (unless they are obliged to open on such days, due to, for 

example, lease requirements), which would mean forgoing any takings for the particular day. Additional 

public holidays also impose costs for businesses that decide not to operate on such days, as they may be 

required to pay employees even though the employees have not had to work.
18

 

9.13 Further at page 103 of the report the Panel concluded that: 

The issue of public holidays was identified as important for many stakeholders in submissions and 

discussions with the Panel. Current arrangements have meant that the number of public holidays in each 

jurisdiction can vary widely. For example, in 2012 the number is expected to range from between 10 and 

13 days, depending on the state or territory. The uncertainty with current arrangements for employees 

and employers and the potential additional costs for employers concerns the Panel. 

9.14 CCI recommends that the following  amendments are made to the P&BH Act: 

a) Where New Years’ Day or Australia Day fall on a Saturday or Sunday, a substitute public 

holiday should be appointed on the following Monday. 

b) Where Anzac Day falls on a Sunday, a substitute public holiday should be appointed on the 

following Monday. 

c) Where Christmas Day or Boxing Day fall on a Saturday, a substitute public holiday should 

be declared on the following Monday. 

d) Where Boxing Day falls on a Sunday or a Monday, a substitute public holiday should be 

declared on the following Tuesday. 

e) That a State or Federal industrial instrument may provide for the public holiday to be 

recognised on the day of significance in lieu of the substituted day. 

9.15 This amendment reflects the situation prior to 1 January 2010 and reflects the standard 

prescribed by the Full Bench in the Public Holidays Test Case.    

10. Agreements 

10.1 CCI is of the view that the proposed amendments to agreements fails to address the needs of 

private sector employers. 

10.2 The amendment proposed by the Bill are relatively minor in nature and as such do not go far 

enough to create a viable alternative to the State award system. 

10.3 Notwithstanding the intention to modernise State Awards, awards by their very nature look at 

the industry as a whole and as such fail to take into account the specific nature of an individual 

employer. Consequently irrespective of the size of an organisation there is an ongoing demand 

by employers to utilise formal agreements to establish terms and conditions of employment 

that meet the specific needs of an individual employer and its employees. 
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 Towards more Productive and Equitable Workplaces: An evaluation of the Fair Work legislation (August 2012) p102 
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10.4 The two options currently available have a number of shortcomings which result in them being 

an unavailable option for most private sector businesses. 

Industrial Agreements 

10.5 The most significant limitation of Industrial Agreements is that they can only be made between 

an employer and the relevant union.  The system provides for no formal involvement of 

affected employees, including no obligation on either the union or employer to seek the views 

the employees prior to the agreement being made. 

10.6 Union density has continually been on the decline since the 1990’s with only 11.7%19 of the 

WA private sector currently a member of a union.  Therefore most State system employers 

(outside of state and local government) are excluded from a collective agreement making 

option. 

10.7 Whilst collective agreements have generally been viewed as the domain for medium to large 

employers, since the demise of AWAs in the National system, there has been an increasing 

trend for small businesses to utilise collective agreements. 

10.8 Consequently CCI recommends that the existing Industrial Agreement provisions be amended 

to provide that agreements are to be made between the employer and the relevant 

employees, with the opportunity for employees to appoint a person (including a union) as a 

bargaining representative. 

10.9 We would recommend that the process for making an Industrial Agreement be simplified to 

allow employers and employees to make agreements without the need for the involvement of 

third parties.  This would include the removal of the little used good faith bargaining and 

enterprise order provisions. 

10.10 We also note that in the pre launch briefing20 on the provisions of the Bill it was stated that 

one of the concerns with employees being able to nominate bargaining representatives is that 

it would make public sector bargaining more difficult by allowing employees the option of 

appointing someone other than the relevant union.  It should be noted that this is currently 

the situation in the Nation system and that this hasn’t appeared to have disrupted the making 

of agreements for Commonwealth Government agencies.  We would also advocate that the 

current provisions of the FW Act21 be adopted which prohibit unions and their officials being 

involved in making agreements for employees who do not fall within their coverage. 

Employer Employee Agreements (EEAs)  

10.11 CCI is particularly disappointed that the existing EEA provisions are not being amended. 

10.12 EEAs were introduced in 2002 by the then Gallop Government as a replacement to the 

successful state workplace agreements which had previously been in operation since 1993. 

10.13 However the provisions providing for EEAs were drafted in such a manner as to make the 

system extremely complex and unworkable.  This appears to have been an intended 

consequence of the drafting process as is evidence by the low number of EEAs made since 

their introduction. 
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 Employee Earnings, Benefits and Trade Union Membership, Aug 2010, Cat. No. 6310.0, ABS 
20

 Meeting of 12 November 2012 with various employer associations. 
21

 Fair Work Act 2009, Section 176(3) 
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10.14 In the 2002/03 financial year a total of 501 agreements were lodged of which 398 agreements 

were registered22.  The number of registered EEAs have since declined with only 3 agreements 

registered in 2011/1223. 

10.15 In comparison 4,842 applications per month were made for State workplace agreements 

during 2001/0224, equating to 58,104 agreements over the course of that year. 

10.16 Such a sharp distinction is a clear demonstration that EEAs do not provide a viable form of 

individual agreement making. 

10.17 It is CCI’s belief that there remains a strong demand for registered individual agreements 

amongst employers, particularly within small business.  We therefore recommend that the EEA 

provisions be radically overhauled to provide for a system of individual agreements that: 

a) are simple to make and have registered; 

b) are subject to a truly global No Disadvantage Test (NDT) against the relevant award; 

c) can be made a condition of employment; 

d) operate to the exclusion of the relevant award or industrial agreement; 

e) agreement continues to operate after the expiry date unless terminated by one of the 

parties to the agreement. 

11. Industrial Action  

11.1 Industrial action involving government employees has the potential to significantly impact 

upon the general public.   

11.2 The recent nurses’ dispute provides a clear example of employees taking industrial action 

which has the potential to directly impact upon the health and welfare of the WA public. 

11.3 Currently within the State system industrial action is not sanction and as such may be subject 

to civil penalties however this course of action is rarely taken.  The WAIRC is frequently called 

upon to help resolve such disputes and in doing so will often recommend that the industrial 

action cease.  However these recommendations are frequently ignored. 

11.4 CCI recommends that the IR Act be amended to provide the WAIRC with the clear ability to 

issue an order to cease industrial action, with applications for orders able to be made by the 

relevant employer, the Minister, a section 50 party, an affected party, or upon its own motion. 

11.5 Further we would recommend that the industrial inspectorate be responsible for making an 

application for civil penalty provisions against individuals and organisations which fail to 

comply with such orders.  
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 Fortieth Annual Report of the Chief Commissioner of the Western Australian Industrial Relations Commission for the 

Period 1 July 2002 to 30 June 2003, p 36 
23

 Report of the Chief Commissioner of the Western Australian Industrial Relations Commission on the operation of the 

Industrial Relations Act 1979 1 July 2011 to 30 June 2012, p30. 
24

 Commissioner of Workplace Agreements Final Annual Report For the Period Ended 15 September 2002, p20 
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Submitted on behalf of the 

Chamber of Commerce and Industry of WA 

 

 

____________________________ 

Paul Moss 

Manager – Employee Relations 

Ph: 08 9365 7538 

email: paul.moss@cciwa.com 

27 February 2013 
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Schedule A 

Section 51 of the IR Act 

51.  Powers and duties of Commission in respect of National Wage Decisions  

(1)  In this section, National Wage Decision  means a decision which ¾  

(a)  is made by a Full Bench of the Australian Commission;  

(b)  relates to rates of wages; and  

(c)  is applicable generally to awards made under the Commonwealth Act.  

(2)  Subject to section 50(10), when and as often as a National Wage Decision is made after the 

coming into operation of this section the Commission shall of its own motion consider that 

decision and ¾  

(a)  unless it is satisfied that there are good reasons not to do so, shall make a General 

Order to adjust, by the amount of any change in the rate of wages under that 

decision, rates of wages paid under awards; and  

(b)  may make a General Order to adopt in whole or in part and with or without 

modification any principle, guideline, condition or other matter having effect under 

that decision.  

(3)  If the Commission makes a General Order under subsection (2) the Commission shall ensure 

that the order has effect no more than 30 days after the day on which the relevant National 

Wage Decision was made.  

(4)  Subject to this Act, the Commission may add to, vary or rescind a General Order made under 

subsection (2) but the Commission shall not add to or vary such an order in relation to any 

amount other than the amount of any change in the rate of wages under the relevant 

National Wage Decision.  

(5)  Without limiting the generality of section 26(1), in the exercise of its jurisdiction under this 

section the Commission shall ensure, to the extent possible, that there is consistency and 

equity ¾  

(a)  in relation to the variation of awards; and  

(b)  in relation to when such variations have effect.  

[Section 51 amended by No. 119 of 1987 s. 13; No. 15 of 1993 s. 19; No. 20 of 2002 s. 189 15.]  

 


