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The Prevalence, Incidence and Forms of Wage Theft in the Construction Industry
1.

There are a number of features of the building and construction industry that make construction
workers particularly vulnerable to wage theft:
a)

The building and construction industry is characterised by many small employers who
compete within complex systems of contracting and subcontracting. Very few
construction workers are engaged directly by head contractors. Head contractors, often
large corporations, are responsible for pricing projects. Intense competitive pressures
amongst contractors lead to them seeking unfair competitive advantages in order to win
contracts. Consequently, wages and other employment entitlements become the
predominant basis upon which employers compete. Many resort to wage theft knowing
the likelihood of being penalised is negligible.

b)

Work is often project based and short term. Construction workers are generally
engaged on a casual basis and with the most being employed through labour hire
arrangements. Labour hire workers face chronically precarious and predictable
employment are regularly forced to undertake unpaid or underpaid work activities or
forgo other legal entitlements such as payment by way of superannuation guarantees in
order to gain or retain employment.

c)

Construction work is itinerant, meaning it is performed at construction sites, from
location to location. This enables unscrupulous employers’ with intent to evade their
legal obligations to simply abscond and not readily face inspections by Unions or
government agencies. Further, the itinerant nature of the industry often means that any
given employer may not vest with any real property (i.e. land/premises) against which
workers (as creditors) can stake a claim in the event of insolvency.

2.

Wage theft is (alarmingly) widespread in all jurisdictions throughout Australia, including
Western Australia. The central issues which plague the building and construction industries and
facilitate wage theft include:
a)

The use of sham contracting:
i.

Is a practice that attempts to disguise an employment relationship as one of
client and independent contractor.1 It has become a shorthand description for a
variety of arrangements designed to give the appearance of a commercial
contract for services between two commercial parties when in substance and
at law, the true nature of the relationship is one of employer and employee;
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ii.

Is an ongoing, widespread and acute problem in the construction industry;

iii.

Seriously undermines employment standards and subverts the Fair Work Act
2009 (FW Act) as it allows employers to avoid costs associated with standard
forms of employment such as annual leave, sick leave and redundancy
payments2;

iv.

Systematically ignores the statutory obligations such as payroll tax, workers
compensation insurance and superannuation insurance under3. For taxation
purposes, the payments made are treated as though they were paid as part of an
‘arm’s length’ commercial transaction in order to evade payroll and income
taxation legislation;

v.

Involve payment at some ‘agreed rate’ without regard to obligations that arise
under applicable industrial instruments (and other statutory requirements).

vi.

The most typical sham contracting arrangement is for the ‘contractor’ to be
paid fixed loading for an ‘all-in’ hourly rate in lieu of all other conditions of
employment.

vii.

In instances of sham contracting, it is not uncommon for employees to be
forced to provide an Australian Business Number (ABN) in order to gain or
retain what is actually employment from a legal and technical perspective –
depriving workers of their lawful entitlements.

viii.

Successive inquiries and official figures have shown that sham contracting is
a widespread problem, which is largely concentrated in the construction
industry. Whilst legitimate independent contracting arrangements occur
throughout the building and construction industry, the CFMEU has uncovered
widespread sham contracting through its presence in the industry. In 2011, on
the basis of official figures, the CFMEU estimated the number of sham
contracting arrangements in the Australian building and construction industry
as being between 92,000 and 168,000.4 This represented 26-46% of all
“independent contractors” in the industry.
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The traditional sham contracting arrangement:
Principal contractor, A, engages a labour hire entity, B, to source labour for the construction
of a multi-storey building. Amongst the pool of labour required by A from B are labourers,
tradespersons such as carpenters, painters etc., plant operators and crane operators.
B, through the use of advertising agencies such as Gumtree, advertises for construction
workers in the required roles and trades. Workers, including temporary backpackers are
eligible to apply for such a role.
On application by a construction worker, the worker is required to attend B’s premises and
conduct an interview. The worker is then told that they are an independent contractor are
required to sign a contractor agreement, however they are not required to provide an ABN.
The contractor agreement provides for a fixed hourly rate of pay to be paid to the worker
for all hours of work performed.
The worker is then told to report to A’s site and work under A’s site management and
direction. The worker stands only to make an hourly rate and is not in a position to make a
profit or loss, is required to provide personal service. In these circumstances, the worker is
remunerated on a flat rate as a contractor as opposed to being remunerated as an employee
under the Building and Construction General On-Site Award 2010 (Award) or other
applicable industrial instrument. The fixed hourly rate of pay is less than what the worker
would be entitled to under the Award or other applicable industrial instrument.
The above example is premised on an ongoing action in the Federal Court. References to the principal contractor
and labour hire entity have been made anonymous to avoid prejudicing the ongoing conduct of the ongoing legal
matters before the Court.

b)

The use of pyramid contracting:
i.

occurs when a subcontractor engages another subcontractor to perform part of
the work within their respective contract, (sometimes) without the knowledge
of the principal contractor or the client;

ii.

this practice is primarily used in two ways:


To create efficiencies for the head contractor by hiring subcontractors
who are experts in a given field. This may include equipment and/or
qualified labour; and



The offsetting of employment obligation, whereby employees of the
second contractor receive lesser entitlements in comparison to the
workers employed by the first subcontractor. In many cases, this is
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done to circumvent the wages and conditions within an Enterprise
Agreement.
iii.

in some scenarios, a subcontractor can contract out 2-3 times within a block of
work or contract out to a number of contractors for the same block of work.
This practice, in many instances, leads to the reduction of wages and
entitlements, facilitates the use of labour hire and insecure work methods and
encourages the use of visa workers down the contracting chain.

iv.

subcontractors involved in pyramid contracting do not normally have the
capacity to undertake the work can be forced to cut labour costs or engage in
wage theft in order to meet the requirements of the head contractor. In a
number of instances, the subcontractor, will need engage in practices such as
wage theft, for fear of commercial reprisal by the head contractor or breach of
contract.
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Traditional pyramid contractor arrangement:
A builder, Builder, engages a sub-contractor, Subcontractor, to undertake a part of the construction
works, such as tiling on a project.
The Subcontractor then employs a limited number of employees (mainly supervisors and leading hands)
and then engages Sub-subcontractor A, Sub-subcontractor B, Sub-subcontractor C (collectively the
Sub-subcontractors) undertake the tiling work. The Sub-subcontractors then engage a number of ABN
workers to perform the tiling work (ABN workers).
The ABN workers are paid flat rates of $32 as labourers and $40 as tilers, irrespective of the number of
hours worked or when the hours are worked. When applicable penalties for overtime and weekend work
are factored in, their base rates of pay work out to $17.07 per hour and day rate of $21.33 per hour, less
than the applicable rates under the Award.
Below is an illustration of this model:
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c)

Deliberate and pre-meditated use of corporate insolvencies and fraudulent Phoenix
activity:
Corporate insolvency in the building industry and worker entitlements
i.

ASIC statistics show that 22.8% of all companies entering into some form of
external administration in 2013-2014 financial year came from the
construction industry.5 Recent figures have suggested that this figure has
increased in recent years.

ii.

Employees are a particularly vulnerable category of creditor in the event of
corporate failure. Unlike other creditors, they are not able to spread the risk by
diversifying their exposure across a range of businesses.

iii.

Largely, employees are not able to obtain a security over their accumulated
entitlements.6

iv.

If their employer collapses, it can mean the loss of entitlements built over many
years. This includes amounts such as superannuation, which should have been
paid to a superannuation fund periodically and prior to the insolvency event.

v.

Because of this exposure and the particular hardship that employees can suffer
in insolvency situations, they are ranked as priority unsecured creditors, though
this priority is only valuable where there are funds to meet their claims.

vi.

A few key points relating to employee entitlements can be drawn from an
analysis of the relevant data:


In relation to all categories of unpaid entitlements and across all ranges
of amounts owing, the construction industry consistently rates as either
the highest or second highest as against other industries.7



About 10% of all construction company administrators’ reports
reported on unpaid wages 22% for annual leave, 14% for pay in lieu
of notice, 11% redundancy, 9% for long service leave and 37% for
superannuation.8
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Unpaid superannuation stands out amongst all the entitlements as the
most significant loss for employees in dollar terms.9



It can be estimated that at an absolute minimum, employees in the
construction industry in Australia were owed almost $137 million (if
the median range is taken) in entitlements by insolvent companies in
the 2013 – 2014 year.10

vii.

The outstanding amounts for superannuation and redundancy are of particular
concern given that the industry superannuation and redundancy schemes that
generally operate in the building and construction sector require monthly and
quarterly contribution. For industries that have quarterly superannuation
contributions and no portable redundancy funds, it would be expected that
these entitlements might be lost for even longer periods.

viii.

What contributes to this problem is that in many cases, employers simply do
not make provision for employees entitlements, particularly with respect to
redundancy where there is no obligation to quarantine these entitlements or
contribute these entitlements into a regulated, independent management fund
(this occurs on a voluntary basis).

ix.

These matters have had a tangible effect in the Western Australian context,
where there has been substantial and increased reliance on the Fair Entitlement
Guarantee (FEG) for payment of employees’ wages and entitlements such as
redundancy. The CFMEU takes particular exception to any reliance on the
FEG by employers. There is a clear obligation on behalf of employers to
properly quarantine these funds to protect employee entitlements. Anything
less, in our view, constitutes wage theft.

Phoenix activity and labour hire
x.

Phoenix activity is the avoidance of paying outstanding debts including
employee entitlements, taxes and other statutory requirements by a business
through the deliberate liquidation of corporate entities and structures.

xi.

The Australian Government defines phoenix activity in its most basic form as:
“one corporate entity carrying on a business, accumulating
debts without any intention of repaying those debts for the
purpose of wealth creation or to boost the cash flow of
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business) and liquidating to avoid repayment of the debt.
The business then continues in another corporate entity,
controlled by the same person or group of individuals”
xii.

The practice is costly on employees as they lose income and superannuation
guarantee payments. In 2012, PricewaterhouseCoopers (PWC) estimated the
total impact of phoenix activity is up to $3.19 billion each year, including up
to $665 million in costs to employees.

xiii.

Phoenix activity has been highlighted as a significant issue in the labour hire
industry. Typically, a fraudulent labour hire phoenix arrangement within the
building and construction industry will be structured as follows:


A private group of entities is set up consisting of several entities
including a labour hire entity;



The labour hire entity typically has a single director who is not in
control of the group of entities;



The labour hire entity has few, if any, assets and minimal share capital;



The labour hire entity fails to meet its liabilities and is placed into
administration or liquidation;



As new labour hire entity is created and the labour is moved across to
the newly formed entity; and



The process is repeated with the financial benefits from the unpaid
liabilities shared amongst the group.
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xiv. As identified by the CFMEU in its 2015 submission to the Senate Economics
References Committee Inquiry into insolvency in the Australian building and
construction industry, there has not been a single prosecution taken under
596AB of the Corporation Act 2001 (Cth) – a section directed to arrangements
or transactions that prevent the recovery, or reduce the amount of, recoverable
employee entitlements.
Recommendation 1:
That the State Government recommend to the Australian Federal Government that it should abolish
the ABCC and divert funds associated with the operation of the ABCC.
Recommendation 2:
That the State Government implement a labour hire licensing scheme, enshrined in legislation with
appropriate funding for the purposes of policing and enforcement of such legislation.
Recommendation 3:
That the State Government establish the role of Labour Hire Licensing Commissioner in order to
ensure implementation and enforcement of the object of legislated labour hire licensing regime.
Wage theft occurring in the building and construction industry and the Australian Building and
Construction Commission (ABCC)
3.

Despite the entrenched role of trade unions in representing their members, the regulatory
framework in the building and construction industry is actively contributing to the growth of
wage theft.

4.

The ABCC has focussed its considerable resources on attacking the CFMEU, its officials and
members, whilst turning a blind eye to wage theft and sham contracting in the building and
construction industry.

5.

The ABCC Annual Report for 2016-2017 discloses that, in the years 2015-2017, of the 1018
investigations conducted by the ABCC, 52 of those investigations related to instances of wage
theft (of which 36 related to wages and entitlements and 16 related to misclassifications/sham
contracting). In fact, over a period of 16 years, only 7 cases (3% of all cases) concerning
instances of sham contracting have been prosecuted by the ABCC and its predecessor bodies.

6.

Despite having the statutory mandate to prosecute all building industry participants for matters
such as enforcing wages and entitlements obligations and sham contracting, the ABCC
predominantly focusses its efforts on freedom of association matters, more specifically the
application of the Building and Construction Industry (improving productivity) Act 2016 (Cth)
which provides the legislative basis for the Code for Tendering and Performance of Building
10

Work 2016 (Code). The Code operates as a legislative instrument that further regulates
industrial relations specifically within the building and construction industry.
7.

Relevantly, the Code has the effect of impeding the capacity of workers to negotiate terms
favourable to them in Enterprise Bargaining Agreements (EBA), establishing wide ranging
restrictions on their content, far beyond the limitations prescribed by the FW Act.
Contraventions of the Code can cause an employer to be ineligible to tender for construction
work that is funded by the Commonwealth government.

8.

Critically, the Code deems clauses within proposed EBAs as non-compliant where they
recognise workers’ representative rights to consultation on matters such as conflict resolution,
major workforce change, dismissal and redundancy, the lawful engagement of temporary
overseas workers, training, health and safety, the use of labour hire, hours worked,
casualisation, security of employment, use of contractors and the prevention of sham
contracting – all of which contribute to an environment where wage theft can occur.

9.

For example, the Code prohibits clauses within EBAs that:
a)

require employers to make reasonable efforts to attract job candidates amongst suitably
skilled Australian citizens or permanent residents before engaging overseas visa
holders. This is despite the fact that foreign visa holders, as a particularly vulnerable
cohort of workers, are frequently victims of wage theft.

b)

curtail wage theft against workers in precarious employment by:
i.

Placing limits on the number of casual employees as a proportion of the
workforce;

ii.

Requiring consultation with unions or their delegates about the use of
subcontractors; and

iii.

Requiring employees of businesses to whom work is contracted out to be paid
no less than the rates and conditions of permanent employees.

c)

place reasonable limits on the amount of overtime required to be worked; unpaid
overtime is a particularly prevalent for of wage theft.

d)

require employees to only perform tasks that are able to be safely performed having
regard to the workers skills, competencies and experience; the deliberate
misclassification of workers is a widespread means by which wages are stolen.

e)

limit “cashing out” of entitlements through the use of “flat rate” or “rolled up” rates of
pay. These practices simply fuel the growth of wage theft and sham contracting by
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enabling employers to simply ignore various entitlements arising under industrial
instruments.
f)

permit union officials to enter a construction site to settle disputes on behalf of their
members, even at the invitation of the occupier. This hampers resolution of wage
claims and reduces the possibility of detection and inspection of wage theft within a
workplace.

10.

The ability for unions to appropriately audit wage and time records of sub-contractors within
the supply chain is also restricted by the Code. While the Code requires any entity/individual
in breach to self-report, employers (unsurprisingly) do not report themselves in circumstances
where there has been an incident of non-compliance.

11.

What is important to recognise, the fact that there has been a regulatory framework with specific
scope to investigate and prosecute instances of wage theft and matters which directly correlate
and cause wage theft at a Federal level, systematic wage theft still exists within the building
and construction industry. In order to have real results in limiting wage theft, there must be a
recognition and facilitation of trade unions to investigate and resolve instances of wage theft in
their representative capacity.

Wage theft occurring in the building and construction industry and State Government
Procurement
12.

The State Government of Western Australia are the biggest clients for construction firms in the
State and is charged with delivering the services which underpin workers wellbeing and
prosperity.

13.

The community expects the state government to deliver the services and infrastructure we need,
and to ensure work undertaken in the interests of people is done so ethically, responsibly and
in line with their expectations of proper behaviour.

14.

Whilst the state government may outsource the delivery of projects, it cannot outsource the
political risk, nor their obligations to workers. Yet in recent years, the government has
increasingly outsourced delivery of services and projects who behave unscrupulously.

15.

Rife across state government construction projects is price gouging, wage theft, exploitation of
workers and unconscionable conduct towards workers.

16.

Competition on cost alone has driven adversarial relationships in the construction industry, with
companies looking to drive down labour costs and induce an environment where wage theft
becomes a business model of proponents.
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Recommendation 4:
That the State Government ensure that time and wage records for principal contractors and their
subcontractors are assessed and reviewed prior to awarding tenders.
Recommendation 5:
Contractors who have been found to have engaged in wage theft shall be excluded from tendering
for State Government work.
The Fair Work regime, enforcement and recovery of unpaid wages and entitlements
17.

Under the FW Act, often the only option left for employees who have been the victim of wage
theft is to commence legal proceedings. This is problematic, as in many instances, the costs
associated with the action will outstrip the costs of the claim.

18.

Specifically, the FW Act vests jurisdiction in the Federal Court, the Federal Circuit Court or
“an eligible State or Territory Court” to deal with contraventions of civil remedy provisions,
including contraventions or industrial instruments or the National Employment Standards
(NES).

19.

A consequence of this however, is that employees in the federal system no longer have the
benefit of being able to pursue wage complaints in specialist tribunals where matters can be
dealt with quickly, efficiently, on an informal basis and relatively cost-free.

20.

Conversely, proceedings in any of the Courts with jurisdiction over the FW Act may be
procedurally complex, time-consuming, and require representation by a paid lawyer. This is
the case even in relation to small claims in the Federal Circuit Court, where applicants forgo
the possibility of seeking penalties in addition to compensation.

21.

With regard to filing fees alone, these range between $1,665 and $4,045 for unions and $665
and $1,390 for individuals. These fees represent a significant deterrent against victims of wage
theft seeking recourse through the courts, particularly when such workers often do not have the
means to cover the cost of commencing proceedings.

22.

The time for the courts to ventilate legal proceedings is also a significant hindrance to recoup
funds for workers.

23.

The FW Act outlines a prescriptive regulatory regime. It provides a statutory regime which is
designed to prescribe rights and liabilities on national system employers and national system
employees. It is not a broad based industrial relations framework like the Industrial Relations
Act 1979 (WA) (IR Act). The Fair Work regime exacerbates the inherent power imbalance
13

between working people and their employers, giving the employers a further unfair advantage.
This exacerbation is achieved by the reduced focus on industrial disputation by working people,
organised by their union, against their employers to agitate, enforce and police their
entitlements and conditions of employment. Where workers are underpaid wages or
entitlements, the prohibition on industrial action under the FW Act prohibits them taking
industrial action in response to their non-payment. Instead, as outlined in paragraph 17, they
are forced to commence legal proceedings seeking payment. The problems associated with
commencing legal proceedings, including costs, delay and technicality of success mean that
most working people are unable to access justice. This then leads to a system of great imbalance
and unfairness.
Case study:
In Director of the Fair Work Building Industry Inspectorate v Construction, Forestry,
Mining and Energy Union [2016] FCA 616 (Airport Workers’ Case), the CFMEU and six
officials were fined $221,500 for organising protest of a 100 workers in response to the
deliberate non-payment by a sub-contractor of its employees equivalent to 6 to 8 weeks’ of
pay.
The protest was set up after many attempts by the workers and the CFMEU to have the
payments made. Despite the manifest underpayment of the workers, the ABCC used the FW
Act to prosecute the CFMEU and its officials an on appeal achieving a fine of $221,500.
This matter is a clearly demonstrates the ideological attack on workers through the rule of
law. The FW Act’s focus on the rule of law is detrimental to workers. A balanced regime of
industrial relations to resolve dispute between working people and their employers will
reduce the ongoing, systematic and deliberate exploitation of working people.

Recommendation 6:
That the State Government recommend to the Australian Federal Government to repeal the
FW Act and replace it with a federal industrial relations regime focused on allowing workers
to effectively organise themselves, run industrial disputes and have industrial issues resolved
by a specialist tribunal with broad arbitral powers.
Recommendation 7:
That the State Government immediately appoint additional Industrial Magistrates to the
Industrial Magistrates’ Court of Western Australia.
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