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Although every care has been taken to ensure accuracy in the preparation of this paper, the information 
has been produced as general guidance for persons wishing to make submissions to the Proposed reforms 
to limited partnership laws. The contents of the paper do not constitute legal advice or legal information 
and do not constitute Government policy. This paper should not be used as a substitute for a related Act 
or professional advice. 

 

This publication is free. The Department of Commerce has no objection to copying all or part of this 
document. Due recognition of the source would be appreciated. 

 

National Relay Service: 13 36 77. This publication is available on request in alternative formats to assist 
people with special needs. Call 1300 30 40 54. 
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MESSAGE FROM THE MINISTER 

 

I am pleased to release this discussion paper on the Proposed reforms to limited partnership laws. 
The purpose of the paper is to present the background of limited partnership law in Australia, 
outline the amendments proposed to be made to Western Australia’s Limited Partnerships Act 1909, 
and provide stakeholders with an opportunity to comment on the proposed amendments.  

The Government is a strong supporter of innovation and recognises that it is critical to the social and 
economic growth of Western Australia. Innovative industries rely to a great extent on the support of 
venture capital in order to develop new ideas into commercially successful enterprises. Limited 
partnerships play an important role in securing venture capital because of their utility as a vehicle for 
investment. Although, in the past, Commonwealth taxation laws have reduced the attractiveness of 
limited partnerships for investors, significant federal government reforms in 2002 designed to 
develop the venture capital industry in Australia refocused attention on limited partnerships as an 
internationally recognised investment vehicle for venture capital.  

The proposed amendments will result in a new Limited Partnerships Act for Western Australia, 
reflecting the best that the legislation of other Australian States and Territories has to offer. The 
changes will significantly improve the effectiveness of our legislation, by clarifying the limited liability 
of a limited partner and permitting incorporated limited partnerships. The latter is a relatively new 
form of limited partnership designed specifically for venture capital investors wanting to take 
advantage of the federal taxation concessions introduced by the Venture Capital Act 2002 
(Commonwealth).  

Once introduced, these amendments will stimulate further development of innovative industries in 
Western Australia by facilitating avenues for venture capital investment. I encourage everyone in the 
innovation sector to take the time to consider this discussion paper and comment on the proposed 
amendments. Your input will help the Government reform limited partnership law in Western 
Australia and, by doing so, provide industry with a further means by which it can obtain essential 
venture capital investment.  

 

 

Hon. Michael Mischin MLC 

MINISTER FOR COMMERCE  
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EXECUTIVE SUMMARY 

Limited partnerships are partnerships which have at least one general partner with unlimited liability 
in the partnership and at least one limited partner, whose liability is limited to the amount of their 
capital contribution to the partnership.  Limited partnerships are a commonly used structure for 
venture capital investment, especially in the innovative industries such as biotechnology and 
information technology. Limited partnerships are considered to be the preferred vehicle for venture 
capital investment internationally.  

Innovation is the implementation of a new or improved product or process. It is considered a key 
driver of productivity and economic growth. Venture capital is a particular form of private equity 
which specialises in the investment in early stage, high risk start-up companies. Venture capital 
enables developing innovative technologies to reach the market, by funding companies which 
develop research and entrepreneurial ideas into new products and services. Without venture capital, 
many new and emerging technologies would not be able to reach the innovation market.  

In Western Australia, limited partnerships are regulated under the Limited Partnerships Act 1909 
(WA) (The Act). General partnerships are regulated separately under the Partnerships Act 1895 (WA) 
(‘The Partnership Act’). The Act has not ever been significantly amended since its enactment over a 
century ago. As a result, many of the provisions are out dated and require amendment to remove 
ambiguities and generally improve the Act’s effectiveness and administrative efficiency.  Important 
changes are also required to clarify the liability protections afforded to persons who invest as limited 
partners.  

The Act also does not currently provide for the registration of incorporated limited partnerships 
(‘ILPs’) in Western Australia. ILPs are a new limited partnership structure introduced in Australia for 
investors seeking to register under the Venture Capital Act 2002 (Commonwealth) (‘Venture Capital 
Act’) which offers tax concessions to limited partnerships formed for the purpose of venture capital 
investment and registered under the Venture Capital Act.  Registration as an ILP provides separate 
legal entity status to the limited partnership which ensures that limited partner investors in the ILP, 
will not be held liable for conduct by the general partners which may contravene the law (such as 
misleading and deceptive conduct under the Australian Consumer Law).  This liability protection is 
essential for attracting institutional investors to the provision of venture capital.   

In 2002 and 2007, the Commonwealth Government introduced significant taxation concession 
programs designed to attract overseas venture capital investment in high risk innovative industries. 
These taxation concession programs – Early Stage Venture Capital Limited Partnerships (‘ESVCLP’) 
and Venture Capital Limited Partnerships (‘VCLP’) require investors to establish limited partnerships 
as the investment vehicle. As part of its overall Innovation Policy, the Commonwealth Government 
has also introduced several equity based programs to invest funds into the venture capital market 
such as the Innovation Investment Fund and the Innovation Investment Follow-on Fund. A limited 
partnership structure is required for participation in these equity programs.   

Without reforms to the Act, it is unlikely that investors will put venture capital into limited 
partnership structures in Western Australia, because of the uncertainty concerning their liability 
under such structures.  
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These issues have been dealt with in other jurisdictions by way of the amendments made in limited 
partnerships legislation.  Compared to other jurisdictions, WA has fewer limited partnerships and 
this reluctance of investors to establish limited partnerships in Western Australia restricts the 
opportunities for venture capital investment in Western Australia’s innovation industries. Limited 
partnerships have long been the preferred model used internationally for venture capital investment 
and such investors would be unlikely to use other models.  

The proposed amendments to the Act aim to encourage a viable venture capital industry in Western 
Australia, and have a positive flow-on effect on the State’s innovation industries.  They provide 
Western Australian investors with the benefits of improved regulatory protection, as well as the 
opportunity to establish ILPs and access funding from Commonwealth innovation programs.   

This discussion paper presents the background on the proposed amendments to the Act and offers 
an opportunity for the investment and business community to comment on the key areas for which 
changes are proposed. The section “Issues for Stakeholder Review and Feedback” describes the key 
proposed amendments to the Act and seeks feedback on these proposed changes.  
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THE CONSULTATION PROCESS 

The purpose of the discussion paper 

The purpose of this paper is to consult on the proposed changes to the Act to update the law on 
limited partnerships in Western Australia and bring Western Australia in line with other jurisdictions 
of Australia. Nationally consistent legislation will ensure that partners of limited partnerships are 
provided with certainty in their business dealings throughout Australia. The proposed changes to the 
Act will also introduce a new form of limited partnership to Western Australia, the ILP, enabling 
Western Australian investors to register ILPs in Western Australia in order to participate in 
Commonwealth innovation equity and tax based venture capital programs.  

How to have your say 

Written submissions 

You are invited to make a submission in regards to the discussion paper. There is no specified format 
for submission. You are welcome to: 

 write a short letter outlining your general views; or 

 respond to particular issues raised in this paper.  

If possible, please provide evidence to support your views, for example by including relevant 
statistics or examples. You are welcome to raise additional issues or areas of concern which relate to 
limited partnership law even if those issues are not covered in the discussion paper.  

Where to send submissions 

Submissions can be mailed to:  The Director, Legislation and Policy 
 
     Proposed reforms to limited partnership laws 
     Consumer Protection Division 

Department of Commerce 
     Locked Bag 14 
     Cloisters Square PO 
     Perth  WA  6850 
 

Or emailed to:    consultations@commerce.wa.gov.au 

(please put “limited partnership laws” as your reference) 

 

 

 

. 
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How input will be used 

The information gathered from responses to this discussion paper will be used to inform the 
Government’s decisions regarding legislative change.  

Information provided may become public 

After the consultation period concludes, all responses received may be publicly available on the 
Department of Commerce website. Please note that because your feedback forms part of a public 
consultation process, the Government may quote from your comments in future publications. If you 
prefer your name to remain confidential, please indicate that in your submission. As submissions 
made in response to this paper will be subject to freedom of information requests, please do not 
include any personal or confidential information that you do not wish to become available to the 
public. 

 

Submissions close 

The closing date for submissions is: 3 February 2014 
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BACKGROUND 

Partnership and limited partnership Law 

A “partnership” is defined by the Partnerships Act 1895 (‘Partnership Act’) as “the relationship which 
subsists between persons carrying on a business in common with a view of profit”. At common law 
and under the Partnership Act, all partners have unlimited liability as against any outside party 
having dealings with the partnership. This means that regardless of the amount a partner 
contributes to a partnership, each partner is equally and severally liable for the actions of their 
partners in their dealings with persons outside the partnership.  

Limited partnerships formed under the Limited Partnerships Act 1909 (WA) (‘the Act’) are an 
exception to this rule. Limited partnerships are comprised of general partners (who are subject to 
the normal unlimited liabilities of partners in a business) and limited partners, whose liability is 
limited to the amount that they invest in the partnership. Limited partnerships are creatures of 
statute which means they can only be formed by registration in accordance with the Act.  This differs 
to a general partnership which is determined by the nature of the relationship carried out between 
the persons. Limited partnerships which are not registered in accordance with the Act are deemed 
by the law to be general partnerships.  

The Limited Partnerships Act 1909 (WA) 

The Act provides for the registration of limited partnerships by the Commissioner for Consumer 
Protection. Registrations are managed by the Consumer Protection Division of the Department of 
Commerce (‘the Department’). A limited partnership may be registered under the Act, if it has not 
more than 10 partners (in the case of a partnership carrying on the business of banking) and not 
more than 20 partners otherwise. Limited partnerships must have at least one general partner and 
one partnership whose liability is limited, a limited partner. Limited partners are prohibited from 
taking part in the management of the partnership business. The provisions of the Partnership Act 
and the rules of equity and common law apply to limited partnerships except in so far as those 
provisions and rules are inconsistent with the Act.  

The Act has not been significantly amended since its enactment in 1909. As a result, many of its 
provisions are out dated and not consistent with current best practice for the administration of 
legislation or current national and international laws governing limited partnerships. 

Current registrations:  

There are currently 1149 limited partnerships registered in WA under the Act, with an average of 
four new registrations per year. It is not clear how many of these partnerships are still actively 
trading.   
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Innovation and the venture capital industry 

Innovation is considered to be a key driver of productivity and economic growth. In a climate of 
growing unemployment and reduced economic growth from traditional sources, innovation is 
regarded as the best way in which world economies can drive growth and employment and improve 
living standards.1 According to the Organisation for Economic Cooperation and Development (OECD) 
more than half the productivity growth in developed nations now comes from innovation.2 The 
Federal Government’s recent policy statement A Plan for Australian Jobs describe initiatives aimed 
at increasing Australia’s productivity levels based on investing in Australia’s innovation system to 
support innovative and dynamic businesses.  

In 2011, the Western Australian Technology and Industry Advisory Council noted in its strategic 
vision for 2020 that: 

“Innovation in Western Australia will increase business productivity, 
competitiveness and prosperity for its citizens. By fostering an innovative 
collaborative and scientifically literate culture, we optimize Western Australia’s 
strengths to drive faster economic growth, higher employment, greater 
government efficiency, more sustainable environments and improved social 
outcomes for all its citizens.”3 

One of the critical issues which new and developing businesses face is access to finance. This is 
particularly difficult for businesses which aim to take new products, technologies and services, the 
product of innovation, to market. This passage, from the development of experimental products and 
technologies to the commercial marketplace, is so treacherous that many refer to it as “the valley of 
death”.4  

Venture capital is a particular type of private equity funding which specialises in the early and high 
risk stage of a new business. This can be contrasted with later stage private equity funding which is 
concerned mainly with restructuring existing, established businesses. Venture capital provides such 
businesses with the support they need to make it to the next stage and take their product to market. 
As such, venture capital investment plays a vital role in the commercialisation of innovative ideas 
and technologies by providing the link between research bodies and entrepreneurial ideas and the 
development of new products, technologies and services. Businesses seeking venture capital 
investments are generally in the innovative industries such as biotechnology, IT and software.  

Due to the uncertainty and high risk involved, venture capital can be extremely difficult to source. 
Recent downturns in global economic conditions have seen a worldwide move away from riskier 
assets, resulting in many existing venture capitalists finding it difficult to attract capital.  

                                                           
1 The OECD Innovation Strategy: Getting a Head Start on Tomorrow – OECD 2010 
2 OECD 92012) OECD Compendium of Productivity Indicators 2012 
3 Technology and Industry Advisory Council, From Strength to Strength, An Innovation Plan for Driving Western 
Australia’s Future Prosperity, 2011.  
4 Powering Ideas: An Innovation Agenda for the 21st Century, Commonwealth of Australia, 2009 at p 73.  
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Industry reports a significant decline in both venture capital and later stage private equity 
investment in Australia since 2007-08.5 There has also been a shift between these forms of equity, 
with more investment now being placed in the later stage private equity market which represents a 
safer investment. This has resulted in little, if any, funds being available from the private market to 
businesses needing venture capital. This is a trend which is reflected worldwide, however the 
problem is even greater in Australia than in other OECD countries due to the relative isolation of 
Australian markets from the international investment communities in North America, Asia and 
Europe.   

Commonwealth Government venture capital programs 

The lack of availability of venture capital from the private market in Australia has resulted in the 
Commonwealth Government, like governments in other countries, providing equity and tax based 
venture capital programs to support the development of high growth innovative businesses.   

In 2002, the Commonwealth Government, by way of the Venture Capital Act 2002 (‘Venture Capital 
Act’) introduced a tax based venture capital program known as Venture Capital Limited Partnerships 
(VCLP) to encourage new foreign and domestic investment into the Australian venture capital 
market and further develop the venture capital industry in Australia. In 2007, the Commonwealth 
Government introduced a further program known as the Early Stage Venture Capital Limited 
Partnerships (ESVCLP) to stimulate investment into early stage Australian companies. These 
programs provide tax concessions to registered VCLP and ESVCLP. Both programs require investment 
funds to be structured as limited partnerships in order to access available Commonwealth tax 
concessions. The limited partnership structure was selected by the Commonwealth Government as 
the vehicle for venture capital investment in these programs due to investor familiarity with this 
structure overseas. In order to access these programs, limited partnerships must register under the 
Venture Capital Act and can only make investments as provided for by the legislation.  

The Commonwealth Government also supports several equity based venture capital programs, one 
of which is the Innovation Investment Fund (IIF) which licenses and funds private sector fund 
managers for investment in early stage companies that are commercialising Australian R & D. Under 
the IIF program, government funding must be matched with capital from private investors. The 
Commonwealth Government has committed $100 million in the latest round of funding for the IIF.  A 
limited partnership structure is also the preferred structure for this fund.6  

Given the almost non-existent private market for venture capital investment in Australia, 
government funding programs such as VCLP, ESVCLP and the IIF are essential to reduce the market 
gap at the early stages of investment and sustain a domestic venture capital industry which can 
support innovative industries. The Commonwealth Government has recently committed to investing 
a further $350 million round of funding into the IIF program and enhancing the VCLP and ESVCLP 
programs.  

                                                           
5 Review of Venture Capital and Entrepreneurial Skills, Final Report, Department of Industry, Innovation, 
Science, Research and Tertiary Education 2012.  
6 Further details of these programs can be found on the Ausindustry website: www.ausindustry.gov.au 
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Although Western Australia provides some limited support for investment into new and innovative 
businesses with its Innovation Gateway programs and awards, due to the amount of capital 
required, the Commonwealth Government is the major provider of venture capital support in 
Australia.  

Venture capital and limited partnerships 

Limited partnerships have traditionally been the preferred vehicle internationally for venture capital 
investment as they allow the raising of capital through a limited partner’s contribution with a 
limitation on that partner’s liability. Further, as limited partnerships are not separate entities for tax 
purposes, tax deductions can be claimed directly against the limited partner’s personal income.  

Legislative reform of limited partnerships in Australia 

Limited partnerships law in Australia went through a wave of reform in many states in the early 
1990’s. This reform removed uncertainty about the operation of aspects of limited partnership laws 
relating to the registration and management of limited partnerships, as well as the liability of limited 
partners. 

In Western Australia, the Limited Partnerships Bill 1992 (‘the 1992 Bill’) was introduced into 
Parliament. The 1992 Bill sought to repeal the Act and replace it with a new Act containing 
provisions which reflected the reforms in limited partnerships legislation in other jurisdictions. The 
1992 Bill lapsed when Parliament was prorogued in January 1993. Further reform in this area was 
not pursued following a change in Commonwealth Government taxation laws which reduced the 
attractiveness of limited partnerships as a business structure.  

As a result, many of the provisions of the Act remain out dated and inconsistent with current best 
practice for the administration of legislation and current national and international laws governing 
limited partnerships. 

The limited partnership structure continued however to be popular overseas for venture capital 
investment and in 2002, with the introduction of the Venture Capital Act, the Commonwealth 
Government chose the limited partnership structure as a vehicle for venture capital investment as it 
was a vehicle well-known to international investors.  

Incorporated limited partnerships 

Following the passage of the Venture Capital Act and in response to investor concerns that the 
existing form of limited partnership structure did not sufficiently protect investors from liability to 
third parties for breaches of duty committed by a general partner in the ordinary course of 
partnership business, Victoria, New South Wales, Queensland and the ACT enacted legislation to 
provide for a new form of limited partnership, the incorporated limited partnership, (‘ILP’).   
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The ILP is specifically designed for use with the new Commonwealth Government programs.7 They 
were followed by South Australia, the Northern Territory and Tasmania. New Zealand also enacted 
similar legislation in 2008.  

The ILP is a corporate version of a limited partnership, in which a corporation is created upon 
registration. The key feature of an ILP is that it is a body corporate with a legal personality separate 
from that of its partners. This means that ILPs may have a common seal and may sue and be sued in 
their own name. Only the general partners act as agents of the ILP. These features mean that third 
party liability will be attributed to the ILP rather than the partners of the ILP, in which case the 
liability of limited partners is then restricted to the amount of their capital investment. In the 
legislation which provides for ILPs, use of these partnerships is restricted to the programs under the 
Venture Capital Act.  

The need for legislative reform in Western Australia 

As no amendments have been made to the Act since its enactment in 1909, the provisions of the Act 
are significantly out of date. Many of the provisions, especially those regarding the liability of limited 
partners for the debts of the partnership, require clarification and enhancement in order to provide 
a best practice regulatory environment for investors.   The absence of sufficient protections for 
investors in the Act means that it is extremely unlikely that venture capital investors will register 
limited partnerships in Western Australia under the Act. In addition, the lack of provision for ILPs in 
the Act means that Western Australian investors seeking to participate in the Commonwealth 
Government’s venture capital programs must invest in limited partnership funds registered in other 
Australian jurisdictions.  

Stakeholders have expressed concern that the absence of the ability to register an ILP in Western 
Australia has significant practical implications for venture capital investors wishing to make 
investments in Western Australia. Such investors must either invest in funds which are registered in 
other jurisdictions or must register a limited partnership in another jurisdiction, but establish an 
office in Western Australia. This reduces the flow of funds to Western Australia for a number of 
reasons.  

Establishing a limited partnership in another jurisdiction and then opening an office in Western 
Australia creates additional costs as a registered office must also be established in the jurisdiction of 
registration. 

It is also the nature of the venture capital industry that investors generally prefer to invest close to 
home because of the close relationship between the investment funds and the investees. Venture 
capital investment funds often bring their expertise in a particular industry or on management issues 
to assist the development of the new business. 

Industry sources also cite growing interest from institutional investment funds such as 
superannuation companies, looking for suitable local investments such as venture capital funds 
which provide longer term returns.  

                                                           
7 Fletcher, Keith, The Law of Partnership in Australia, 2007, p 293 
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The lack of suitable limited partnership legislation would significantly reduce the likelihood of such 
companies making venture capital investments in Western Australia.  

Given the difficulties currently being faced by the venture capital industry in both Australia and 
other global private equity markets, a regulatory environment which imposes additional costs on the 
industry may prove sufficient disincentive for venture capital investment in Western Australia.8 It is 
understood that there is currently only one such registered ILP operating in Western Australia. 

For the reasons outlined above, it is considered imperative that the proposed amendments are 
made to the Act. Such amendments will modernise Western Australia’s limited partnership law, 
reduce the regulatory burden on existing limited partnerships seeking to operate in Western 
Australia and ultimately facilitate the investment of venture capital in Western Australian innovative 
businesses. Without such amendments, new and innovative businesses will continue to face 
difficulties in accessing venture capital to support the entry of their products and services into the 
market place.  

Framework for legislative reform 

In 2005, a new draft Bill was partially prepared in response to the introduction of the 
Commonwealth’s Venture Capital Act (‘the Draft 2005 Bill’). The Draft 2005 Bill replicated the 
changes proposed by the 1992 Bill, as well as introducing additional reforms and the new corporate 
structure, the ILP. Due to other legislative priorities at that time, the Draft 2005 Bill did not proceed 
beyond an early stage.  

The amendments currently proposed to the Act are largely modelled on the Draft 2005 Bill with 
some additional minor amendments to provide for further Commonwealth taxation reform which 
occurred in 2007.  

The Draft 2005 Bill was modelled primarily on the 1992 Bill and the NSW Partnership Act 1892 (‘the 
NSW Act’), including the relevant reforms to the NSW Act which progressed in 2004 following the 
introduction of the Venture Capital Act, with some additional amendments sourced from other 
jurisdictions. In 2007, the Commonwealth Government introduced some further changes to the 
Venture Capital Act and these changes are also provided for in the amendments currently proposed.  

The legislation in other Australian jurisdictions was developed after significant consultation with 
industry stakeholders as well as consideration of international regulatory regimes. As such, it is 
considered to represent best practice in limited partnership legislation. Further, one of the key 
considerations in making the proposed amendments to the Act is to achieve national consistency to 
the greatest extent possible with other Australian jurisdictions.  

                                                           
8 Recent Commonwealth reports into the venture capital industry have highlighted the effect of global 
economic conditions on venture capital investment which has seen venture capital investment in Australia fall 
significantly since 2007-2008. Although this trend is also present in other markets, Australia is particularly 
affected due to domestic factors. Review of Venture Capital and Entrepreneurial Skills, Final Report, 2012, at 
p 14-15 
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Given the international and national nature of the venture capital industry, inconsistent regulation, 
even marginally different laws can significantly increase compliance costs especially where 
businesses are conducted across jurisdictional boundaries.  

Some of the amendments proposed in 1992 and in 2005 represent a departure from general 
partnership law which leave the majority of decisions around the conduct of partnership affairs to 
agreement between the partners.  In addition, these amendments are inconsistent with the 
approach taken in other Australian jurisdictions.  As these proposals do not substantially improve 
the operation of the legislation, and there has been no need established for increased regulation of 
partnership affairs, it is proposed that these amendments not progress.   

An outline of the proposed amendments is provided in the next part of this discussion paper. Due to 
the incomplete nature of the Draft 2005 Bill, stakeholders requiring further detail of the proposed 
changes are recommended to consider the 1992 Bill and the NSW legislation. 

 

KEY ISSUES FOR STAKEHOLDER INFORMATION AND FEEDBACK 

Definitions in the Act (s 3): 

The Act currently only defines the following two terms, “firm, firm name and business” and “general 
partner”. Many terms are not defined, creating uncertainty and ambiguity in the interpretation of 
provisions.  

It is proposed to update the definition section in order to clarify the application of the Act. Many 
new terms need to be introduced as a result of the proposed amendments and in light of the 
application of other Acts and various Machinery of Government amendments which have occurred 
since the Act was introduced. New definitions are also required as a consequence of the 
introduction of ILPs.  

Definition of “debts or obligations” 

Section 4(2) of the Act limits a limited partner’s liability for the “debts or obligations” of the limited 
partnership.  This phrase is not currently defined in the Act. The investment community has 
expressed a concern that, the phrase “debts or obligations” may be interpreted as only 
encompassing contractual debts and obligations, thereby leaving a limited partner open to liability 
for other forms of liabilities, such as tortious liabilities.  

The approach which has been taken in other jurisdictions of Australia has been to replace the phrase 
“debts or obligations” with the term “liability” and to define liability as meaning “a debt, obligation 
or other liability of any kind, whenever and however incurred”. The aim of this amendment is to 
clarify that the limitation of the liability of limited partners extends to all forms of liabilities that may 
be incurred by the limited partnership, not just contractual liabilities. It is proposed that this 
definition of “liabilities” be inserted into the Act, and the Act’s current reference to “debts or 
obligations” be deleted.  
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Interaction between Partnership Act and the Act 

The provisions of the Act apply to limited partnerships registered under the Act. General 
partnerships which exist at common law are governed by the provisions of the Partnership Act. 
Section 7 of the Act applies the provisions of the Partnership Act and the rules of equity and of 
common law (in so far as they apply to general partnerships) to the Act, subject to the provisions of 
the Act. This means that general partnership law applies to limited partnerships, except where the 
Act is inconsistent with general partnership law. The rules of equity and of common law apply to 
limited partnerships, except so far as those rules are inconsistent with the Partnership Act.  

Nexus between the Act and the Partnership Act 

The current nexus between the Partnership Act and the Act, provided by section 7, reflects the 
policy that limited partnerships are a subset of general partnerships and as such many of the same 
rules apply. Where different rules are required as a result of the special nature of a limited 
partnership, this is provided for in the Act.  

In other Australian jurisdictions, limited partnerships and general partnerships are regulated under a 
single partnership act. This acknowledges the close relationship between partnerships and limited 
partnerships and also provides a single reference point for limited partnership law. Whilst it is 
considered that a single partnership act is a preferable model to the existence of separate acts, the 
amalgamation of the acts at this time in Western Australia would further delay the progress of the 
currently proposed important amendments, so at this stage the intent is to maintain separate Acts, 
and the nexus between the Act and the Partnership Act. The option then remains open to 
amalgamate the two Acts at some point in the future.   

Formation, membership and registration of limited partnerships 

The provisions governing the registration of limited partnerships are not in accordance with current 
legislative approaches to requirements for registrations. An integral part of a registration process is 
to ensure that information recorded on a public register is sufficient for the protection of persons 
dealing with the partnership. Amendments are proposed to the registration process so that the 
requirements of registration are appropriate and relevant for the protection of third parties dealing 
with limited partnerships. They will also ensure consistency with other jurisdictions.  

The key issues proposed to be dealt with in these amendments are: 

 Clarification of the registration process and alignment of the application process with other 
jurisdictions. This will ensure that limited partnerships applying for registration in Western 
Australia face similar legislative requirements as in other Australian jurisdictions which will 
assist businesses and advisors working in multiple jurisdictions. 

 Ensuring that the information provided on the public register is sufficient for the protection 
of persons dealing with the partnership. The public register provides public notice of details 
about a limited partnership which can be readily accessed by third parties who have dealings 
with the partnership.   
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Under the current Act, key information about the limited partnership is recorded on the 
public register such as details of the limited partnership business, contact details for the 
limited partnership, information about the partners and the sum contributed by each limited 
partner. These requirements will be updated to include further details about partners which 
may be corporations or partnerships, details of the limited partnerships’ registered office 
and the amount of any capital, or the value of any property to which the limited partner’s 
liability is limited. Greater information about the partners, the liability of the partners and 
the financial commitments by limited partners ensure these issues are transparent and will 
assist third parties in making their own risk assessments about the limited partnership.  

 Ensuring that acts done preparatory to registration as a limited partnership do not create a 
general partnership under the Partnership Act. A general partnership exists where persons 
carry on business in common with a view of profit (s 7 PA). As such, there is a risk that 
persons who commence a business undertaking with a view to registration as a limited 
partnership, be found to be a general partnership. This provision clarifies that this is not the 
case.  

 Prohibiting the Commissioner from registering a limited partnership if the firm name would 
not be eligible for registration under the Commonwealth Business Names Regulation Act 
2011 (‘BNRA’). All persons operating a business must register under the BNRA. The purpose 
of this Act is to protect consumers by identifying persons who trade under business names 
(rather than their own names).   

 Allowing corporations to be either general or limited partners. The Act currently provides 
that a corporation may be a limited partner. It is proposed to extend this provision to clarify 
that a corporation and a partnership may be a limited partner or a general partner. This 
reflects general partnership law whereby corporations are able to act as a partner and form 
a partnership. Details of the composition of a partnership are available to the public by way 
of the public register. 

 Removing the limit on the number of limited partners (the number of general partners will 
still be limited to 20). The Act currently restricts the number of partners in a limited 
partnership to 10 persons (in the case of a limited partnership carrying on the business of 
banking) and 20 persons for other limited partnerships. It is proposed to remove all 
restrictions on the number of limited partners in a limited partnership and restrictions 
relating to the type of business a limited partnership conducts, but to retain the restriction 
of general partners to 20 partners. This approach increases the flexibility to allow a greater 
number of limited partners, whilst the limit on general partners remains in accordance with 
the approach taken in the Corporations Act 2001 (Cth) (“Corporations Act”) in regards to 
limits on the maximum number of partners in unincorporated trading associations. This 
approach is consistent with the legislation governing limited partnerships in other 
jurisdictions. 
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Limitation of liability provisions 

The limitation of a limited partner’s liability is one of the core features of limited partnership 
registration. The Act currently limits a limited partner’s liability to the amount of capital or property 
contributed by, or undertaken to be contributed by a limited partner. These provisions will be 
clarified and aligned with provisions in other jurisdictions whereby the liability of a limited partner is 
not to exceed the amount shown in the register. The liability provisions will also clarify that 
contributions made by limited partners will reduce the amount for which the limited partner is liable 
as well as addressing the liability of partnerships that are limited partners, and changes in the status 
of a partner.  

The new term, “liabilities” will replace the term “debts and obligations” which is currently used in 
the Act. This is to address the concern that the words “debts and obligations” may be interpreted 
narrowly to refer only to contractual debts and obligations, and may not include tortious liabilities.  
Under the Act, parties will not be allowed to contract out of the limitation of liability provisions. This 
ensures that the liability protection offered to persons who become limited partners in a business 
cannot be removed by a majority of the partnership.  

Mutual recognition of state laws 

One of the deficiencies of the current Act is that it does not contain any provision for mutual 
recognition of laws which provide for limited partnership liability in other jurisdictions. This 
uncertainty makes it difficult for limited partnerships registered in Western Australia to do business 
in other jurisdictions and for limited partnerships registered in other jurisdictions to do business in 
Western Australia as there is no certainty about the limitation of liability. Limited partnership 
legislation in other jurisdictions provides for the mutual recognition of limited liability laws.  

In order to address this issue, it is proposed to insert new provisions extending the limitation of 
liability of any limited partnership registered in Western Australia to liabilities incurred in connection 
with any business conducted outside Western Australia, as well as recognising the limitation of 
liability of limited partnerships formed in another declared jurisdiction (this would include another 
State, Territory or overseas jurisdiction). This will enable Western Australia to join the rest of the 
jurisdictions in Australia which already mutually recognise each other’s limited liability legislation.  

Restrictions on the management of limited partnerships  

Safe harbour provisions for limited partner involvement in “management” 

An integral feature of a limited partnership structure and the limitation of liability which it provides 
to limited partners is the restriction placed on the participation in management by limited partners. 
This restriction is the basis upon which limited liability is afforded to these partners. Limited partners 
who take part in management lose their limited partner status and become liable for the debts and 
obligations of the partnership, as if they were general partners.  
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In the present day, this general limitation has been recognised to create certain problems for passive 
investors, especially in times of crisis such as the default by a general partner and the potential 
insolvency of the limited partnership. At such times, investors may see it as necessary to intervene 
to assist the business and protect their investment however doing so risks their limited liability. 
Amendments have been made in other jurisdictions to introduce ‘safe harbour’ provisions into the 
limited partnerships legislation to enable limited partners to participate in the management of 
limited partnerships in limited situations. The proposed amendments will introduce the same safe 
harbour provisions into the Act.  

Restrictions on insolvents and convicted persons 

The 1992 Bill introduced restrictions on insolvents, persons convicted of offences involving fraud or 
dishonesty of a kind punishable with imprisonment for three months or more, and persons 
convicted of an offence and serving a term of imprisonment, from being a general partner or being 
involved in the promotion or management of a limited partnership.   

Although these restrictions do not exist in the legislation in other Australian jurisdictions, such 
restrictions may be considered important for the protection of creditors of limited partnerships and 
for limited partners investing significant amounts of money into the partnership. Inserting such 
restrictions into the Act could however cause difficulties by making the provisions of the Act 
different to other Australian jurisdictions. This may have the effect that persons who may be able to 
manage a limited partnership in other Australian jurisdictions, may be prohibited from managing a 
limited partnership in Western Australia. It is also the case that such restrictions could be 
circumvented by registering a limited partnership in another jurisdiction. Comment is particularly 
sought on whether these restrictions should be included in the Act.  

Accounting and financial provisions 

General partners of limited partnerships are currently required by section 39 of the Partnership Act 
to render true accounts and full information of all things affecting the partnership to any partner or 
his or her legal representative. This involves the duty of full disclosure which exists between 
partners. Section 6 of the Act also provides that limited partners may inspect the books of the firm, 
examine the state of the partnership business and consult with the partners about the business. All 
other financial details are to be determined by the partners in accordance with their partnership 
agreement.  

Clause 21 of the 1992 Bill proposed to insert additional financial obligations upon general partners of 
limited partnerships requiring the keeping of proper accounts and records, auditing those accounts 
in accordance with the regulations and lodging a copy of the accounts and auditor’s report with the 
Commissioner. This requirement was inserted following the recommendations of an 
interdepartmental committee which examined the Act.  
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Other jurisdictions in Australia do not impose these requirements on general partners of limited 
partnerships leaving such matters for the agreement of the partners in the partnership agreement. 
Inserting such provisions would represent a departure from general partnership law where such 
matters have traditionally been left to the agreement of the partners in the partnership agreement. 
In the absence of any compelling reason to legislate in this area, it is considered best not to insert 
such provisions in the interests of maintaining national consistency for limited partnership laws.   

Dissolution and cessation of limited partnerships 

Dissolution 

The dissolution of limited partnerships in Western Australia is governed by the provisions of the 
Partnership Act which cover the dissolution of general partnerships and by sections 6(2), 6(3), 6(4), 
6(4a), 6(5)(b), 6(5)(c) and 6(5)(e) of the Act. The rules governing the dissolution of limited 
partnerships are similar to those governing general partnerships, except that there are restrictions 
placed on a limited partner’s ability to dissolve the partnership. This reflects the fact that a limited 
partner is merely an investor in the partnership rather than an active conductor of the partnership’s 
business. 

General partnership law provides that partnerships are dissolved as follows: 

 In the case of a fixed term partnership, at the expiry of the fixed term or by consent of all 
partners.  

 In the case of a partnership with an unfixed term, by notice from a partner.  

General partnerships are also dissolved where the partnership is illegal, upon the death or 
bankruptcy of a partner, or (at a partner’s option) where a partner assigns or charges its share of the 
partnership.  

The Act provides certain restrictions on dissolution, namely that a limited partner is not entitled to 
dissolve the partnership by notice, that limited partnerships are not dissolved simply by reason of 
the death or bankruptcy of a limited partner, nor if a limited partner assigns or charges its share.   

The proposed amendments will not change any of the general restrictions on a limited partner’s 
ability to dissolve a limited partnership, however will clarify that a limited partnership will not be 
dissolved upon the retirement of a limited partner or, in the case of a corporation, the dissolution of 
a limited partner. These amendments are consistent with most other Australian jurisdictions. 

Cessation of limited partnerships 

There are currently no specific provisions regarding the cessation of limited partnerships. The 
proposed amendments will specify that a partnership will cease to be a limited partnership if none 
of the partners is a limited partner, or if the partners agree to carry on a business other than a 
limited partnership.  The proposed amendments will also require that where a limited partnership is 
dissolved or ceases to carry on business, the general partners must lodge a notice with the 
Commissioner within 14 days. This will ensure that the register of limited partnerships is kept up to 
date with limited partnerships which are currently trading.   
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The proposed amendments will also remove the requirement that winding up of limited 
partnerships be conducted under the Corporations Act. This requirement was proposed to be 
removed in the 1992 Bill in order to align Western Australia with the other jurisdictions which only 
require that the winding up of limited partnerships be conducted by the general partners. This 
reflects general partnership law. It is not considered that limited partnerships should be put to any 
additional expense in order to carry out a winding up under the Corporations Act. The winding up of 
limited partnerships will therefore be carried out by the general partners unless otherwise ordered 
by the court. These amendments align Western Australia with other Australian jurisdictions.  

Incorporated limited partnerships  

The Act does not currently provide for the registration of ILPs, the new form of limited partnership 
developed for use under the Venture Capital Act. The proposed amendments will insert a new 
section into the Act to provide for the formation and governance of ILPs. As for the proposed 
amendments to ordinary limited partnerships, the provisions applying to ILPs will be modelled on 
provisions in other Australian jurisdictions to ensure national consistency. As such it is not intended 
that there will be any significant difference between the provisions proposed to be introduced in 
Western Australia and the provisions in New South Wales.  Many of the provisions governing ILPs 
are the same as those for general limited partnerships with the addition of the following key 
provisions: 

 Except where specifically provided, the law relating to partnership does not apply to ILPs.  

 The creation of a new form of limited partnership, the ILP, formed on registration under the Act. 

 Provision that the ILP will be a separate legal entity from its partners and have perpetual 
succession.  

 Provision that an ILP will have the legal capacity of an individual and a body corporate. 

 Provision that a general partner is not the agent of the limited partner or vice versa.  

 Requirement that there is to be a written partnership agreement between the partners in an ILP 
and the ILP, which has effect as a contract between the ILP and each partner under the 
partnership.  

 Restriction of the use of ILPs to partnerships which are registered or intend to register under the 
Venture Capital Act.  

 Clarification that a limited partner has no liability for the liabilities of the ILP or a general partner 
of the ILP, save for the amount of capital or property which the limited partner has agreed to 
contribute. This restriction on liability is subject to the restrictions on the participation by limited 
partners in management.  

 Provision for ILPs to be wound up voluntarily in accordance with the partnership agreement or 
by special resolution of the partners.   
 
 



__________________________________________________________________________________ 

Discussion Paper – Proposed reforms to limited partnership laws                                         Page 23 of 24 

 Provision to enable the Commissioner to give notice to an ILP to show good cause not to be 
wound up, where the Commissioner is of the opinion that the partnership has ceased to carry on 
business, has no limited partners, was incorporated by mistake or fraud, or exists for an illegal 
purpose.  

 Provision for the Commissioner to require the ILP to be wound up where no good cause has 
been shown by the ILP in response to a Commissioner’s notice, or the ILP is not duly registered 
under the Venture Capital Act or as a venture capital management partnership under the Income 
Tax Assessment Act 1936.  

 Application of Part 5.7 of the Corporations Act to the winding up of ILPs which are not wound up 
voluntarily or by the Commissioner.  

General administrative and compliance provisions applying to limited partnerships and 
incorporated limited partnerships 

The general administrative and compliance provisions applicable to limited partnerships will also be 
updated providing additional provisions for: 

 A requirement that a limited partnership and an ILP keep a registered office in Western 
Australia. 

 The BNRA not to apply to limited partnerships or ILPs registered under the Act. The BNRA does 
not require the registration of a business name if that name is registered in a notified 
State/Territory register. The limited partnerships register under the Act would be a notified 
register.  

 The Commissioner to have various powers to correct errors or omissions in the register of 
limited partnerships and ILPs.  

 Entry of a fact in the register to constitute notice to third parties of that fact. This replaces the 
requirement under section 10 of the Act that where a general partner becomes a limited 
partner, or the share of a limited partner is assigned to any person, a notice must be published 
in the Government Gazette.  

 The requirement that documents issued by ILP’s and limited partnerships identify themselves as 
such.  

 Various inspection and investigatory powers to be given to the Commissioner in line with other 
consumer protection legislation such as the Fair Trading Act 2010 (WA). 

 Clarification of the application of offence provisions to general partners that are partnerships 
and the provision of a defence for a partner who can prove they took all reasonable precautions 
and exercised all due diligence to avoid the commission of the offence. 

 Limitation of the time to bring proceedings under the Act to three years in accordance with 
other consumer protection legislation such as the Fair Trading Act 2010 (WA).  
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Model limited partnership agreement 

Some jurisdictions provide that their regulations may prescribe a model limited partnership 
agreement, e.g. Section 74 of the NSW Partnership Act 1892. If a model agreement is prescribed, 
limited partnerships are then able to adopt the agreement (or part of the agreement) if they so 
desire. The adoption of a prescribed model agreement is not compulsory, it simply provides an 
example agreement.   Comment is particularly sought on whether such a power should be included 
in the Act.    

Transitional arrangements for existing limited partnerships 

Transitional provisions would ensure that the registrations of existing limited partnerships are 
maintained when the proposed amendments are introduced. The key transitional issues which 
would affect existing limited partnerships relate to registration requirements (it is likely that existing 
limited partnerships will be requested to formally update registration details) and administrative 
requirements such as the requirement to establish a registered office and to identify documents 
issued by a limited partnership.   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Feedback sought 

Your feedback in regards to the proposed amendments to the Act will assist in modernising this 
legislation. In providing your feedback, you may wish to consider the following questions: 

 Do you have any concerns or issues with the Act which would not be addressed by the 
proposed amendments which seek to bring the Act into line with other Australian 
jurisdictions? 

 Are there any additional amendments to the Act which you consider necessary? 

 Do you have any experience with limited partnerships law in other jurisdictions which 
may be helpful to the proposed amendments? 

In considering the proposed amendments please bear in mind that national consistency in limited 
partnership law is considered a primary objective of the amendments in order to provide a 
cohesive framework for limited partnerships undertaking business in Australia.  
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