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Disclaimer: 

The document is an explanatory statement for the draft Building Amendment Regulations 2022 (Amendment 

Regulations). 

The draft Amendment Regulations do not represent a law and are not in effect at the date of release. As explained in 

this document, the Amendment Regulations must be published in the Government Gazette before they take effect.  

Every care has been taken to ensure accuracy in the preparation of this document. The contents do not constitute 

legal advice, or legal information.  This document should not be used as a substitute for a related Act or professional 

advice.  

For access to legislation in force in WA go to the official Parliamentary Counsel’s website at: 

www.legislation.wa.gov.au 

Copyright: 

With the exception of any material protected by a trade mark and where otherwise noted, all material presented in 

this document is provided under a Creative Commons Attribution 3.0 Australia license.  

The Department of Mines, Industry Regulation and Safety has no objection to copying all or part of this document.  

The details of the relevant license conditions are available on the Creative Commons website as is the full legal code 

for CC BY 3.0 AU license.    

 

http://www.dmirs.wa.gov.au/
http://www.legislation.wa.gov.au/
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Terminology 

The following is a summary of key terms used in this document. The definitions listed apply unless 

otherwise indicated.   

Amendment Regulations Building Amendment Regulations 2022 (WA) 

AS1926.1-1993 Australian Standards 1926.1- 1993 – Swimming Pool Safety Fencing for Swimming 
Pools incorporating amendment no. 1. 

AS1926.1-2012 Australian Standards 1926.1-2012 – Swimming Pool Safety: Safety barriers for 
swimming pools. 

BCA Building Code of Australia, which forms part of the NCC. 

builder The person contracted by the property owner to install and construct a swimming pool. 

Building Act Building Act 2011 (WA). 

Building and Energy Department of Mines, Industry Regulation and Safety – Building and Energy Division 
(merger of the former Building Commission and Energy Safety). 

Building Regulations Building Regulations 2012 (WA). 

Building Commissioner Statutory office created under section 85 of the Building Services (Complaint Resolution 
and Administration) Act 2011 (WA). 

Building Permit A permit granted under section 20 of the Building Act that authorises the carrying out of 
building work. 

CDC A Certificate of Design Compliance, also known as a BA3.  

Government The Government of Western Australia. 

local government Local Government Authority, including a local council or municipal body. 

NCZ Non-climbable zone, as defined in AS1926.1-2012  

Notice of Completion An approved form, also known as a BA7 (approved form number), that is used by a 
builder to confirm that building work, the subject of a Building Permit, has been 
completed. 

Ombudsman Statutory office created under section 5 of the Parliamentary Commissioner Act 1971 
(WA). 

Ombudsman’s Report A report prepared by the Ombudsman titled, ‘Investigation into ways to prevent or 
reduce deaths of children by drowning’, (November 2017). 

owner The owner of a private property in WA on which a swimming pool is located. 

safety barrier Continuous chain of components that is intended to restrict access of young children 
into a private swimming pool area, typically including fences, gates, walls, sides of 
buildings, child-resistant windows, and child-resistant door-sets where permitted. 

swimming pool or private 
swimming pool 
(interchangeable) 

An excavation or structure containing water and principally used, or that is designed, 
manufactured or adapted to be principally used for swimming, paddling, or the like, 
including a bathing or wading pool, or spa, that is associated with a single dwelling or 
less than 30 sole-occupancy units in grouped housing, which has the capacity to 
contain water that is more than 30cm deep. 
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Introduction 

In 2018, Building and Energy commenced a significant regulatory review in response to 

recommendations made in a report by the Ombudsman WA – Investigation into ways to prevent or reduce 

deaths of children by drowning.  

This review was finalised in April 2021 with the public release of the Swimming Pool and Safety Barrier 

Control – Decision Paper.  

The Decision Paper set out decisions for reforming swimming pool and safety barrier regulatory 

requirements in WA, comprising proposed amendments to the Building Regulations and non-regulatory 

measures such as the development and release of guidance material for local governments and industry.   

The Amendment Regulations, once made, will implement the relevant recommendations from the 

Decision Paper. The amendments are quite technical in nature, and are designed to improve, clarify and 

update the requirements for private swimming pools and safety barriers in response to the Ombudsman’s 

recommendations.  

A consultation draft of the Amendment Regulations has been prepared for a period of public comment 

and consideration. 

This document has been prepared to assist the reader to understand the policy intent of the Amendment 

Regulations and to provide feedback on their operation. It should be read in conjunction with the 

Amendment Regulations and the Act, with reference to the Decision Paper.  

Decisions regarding the policy settings have already been made by Government in the published Decision 

Paper, which can be found here: 

https://www.commerce.wa.gov.au/publications/decision-paper-swimming-pool-and-safety-

barrier-control  

 

How to have your say 

Making a submission 

There is no specified format for submissions or comments. You are welcome to write a letter or email 

outlining your views and comments on the various amendments.  

Written submissions or letters must be emailed to PoolReview@dmirs.wa.gov.au or posted in hard copy 

to: 

   
 

Please note that as this is a public consultation process, the comments and responses in your 

submission may appear in future publications. If you would prefer for your name to remain confidential, 

please indicate this in your submission. As all submissions received can be subject to freedom of 

information requests, please do not include any personal or confidential information that you do not wish 

to become available.   

Attn: Pool Review Team 

Policy and Legislation Branch 

Building and Energy  

Department of Mines, Industry Regulation and Safety  

Locked Bag 100 

East Perth WA 6892 

 

https://www.commerce.wa.gov.au/publications/decision-paper-swimming-pool-and-safety-barrier-control
https://www.commerce.wa.gov.au/publications/decision-paper-swimming-pool-and-safety-barrier-control
mailto:PoolReview@dmirs.wa.gov.au
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Closing date  

Comment on the Amendment Regulations is open until 5pm (AWST) on 25 October 2022. 

Comments and submissions received after this date will not be considered.  

How your input will be used  

Building and Energy will carefully consider all the information gathered during this process, but no 

responses to individual submissions will be provided. 

Changes may be made between the draft regulations and the final versions published in the Government 

Gazette. These changes will not be subject to any additional period of comment.  

A copy of the final regulations will be available for download from the Parliamentary Counsel’s website 

once made at: 

 https://www.legislation.wa.gov.au/  

Questions?  

If you have any questions about the Amendment Regulations or the content of this document, please 

email  PoolReview@dmirs.wa.gov.au  

 

  

https://www.legislation.wa.gov.au/
mailto:PoolReview@dmirs.wa.gov.au
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Overview  

The Amendment Regulations will make the following reforms to the swimming pool and safety barrier 

requirements in the Building Regulations:  

 Amending the definition of ‘private swimming pool’ to put beyond doubt that ‘spa baths’ are 

excluded from the regulatory requirements.  

 Modifying the building standards to provide an alternative compliance pathway for boundary 

barriers.   

 Modifying the technical compliance requirements applicable to swimming pool safety barriers 

to:  

- address inconsistencies in the operation of the building standards applicable to 

approvals and those that apply to ongoing compliance and monitoring; and  

- provide for the automatic adoption of future editions of the BCA containing updated 

technical requirements for safety barriers, without creating further inconsistency.  

 Amending the way compliance of safety barriers for new swimming pools is controlled by: 

- removing the requirement for a Building Permit for fences, except those located in wind 

regions C and D of the State, in line with other fencing requirements; 

- removing the requirement for the builder to provide with the Notice of Completion a safety 

barrier inspection certificate for new safety barriers; and 

- introducing a new requirement for local government to conduct an initial safety barrier 

inspection on completion of the swimming pool building work, including a new charge for this 

initial inspection and any related re-inspections.  

 Introducing mandatory reinspections of non-compliant safety barriers and amending the 

inspection charge to include the estimated costs of those re-inspections.  

 Increasing the prescribed maximum annual safety barrier inspection charge to ensure it is more 

cost reflective. 

 Introducing mandatory reporting, requiring local governments to provide data annually to 

Building and Energy on the progress of their four-yearly inspection program.   
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Key elements of the Draft Regulations  

Spa-baths – amended definition of private swimming pool    

Amendments to the Building Regulations in May 2016 inadvertently excluded the wording ‘but not 

a spa-bath’ from the new definition, causing concerns over the application of the swimming pool and 

safety barrier requirements to spa-baths.  

Regulation 3 provides for the terms used in the Building Regulations. ‘Swimming pool’ is currently defined 

as having the meaning given in the BCA Volume 1 Schedule 3. Regulation 3 further defines private 

swimming pool (to which the Part 8 Division 2 requirements apply).  

Regulation 3 is amended to put beyond doubt that spa-baths are excluded from the definition of a ‘private 

swimming pool’ and therefore are not subject to swimming pool and safety barrier regulatory 

requirements, confirming the current interpretation. Spa-pools are specifically included in the definition, 

ensuring they continue to be subject to the swimming pool and safety barrier regulatory requirements.  

Spa-baths are traditionally excluded from swimming pool and safety barrier requirements as they are 

primarily used for washing, as opposed to wading and swimming, and unlike swimming pools are only 

filled with water for the duration of each use and then drained empty. 

Boundary barriers – alternative compliance option  

Swimming pool safety barriers are generally required to comply with the BCA with pre-May 2016 pools 

able to alternatively comply with older requirements outlined in the Building Regulations.  

The deemed-to-satisfy solution relevant to the BCA pool barrier performance requirement requires 

compliance with AS 1926.1-2012 and AS 1926.1-2007, which contain the technical requirements for 

safety barrier construction including minimum heights, non-climbable zones (NCZ), maximum gap sizes, 

and the like.   

The amendment to Regulation 15B will modify the technical requirements of clause 2.2.4 of AS1926.1-

2012, by providing an alternative compliance option for boundary barriers utilising the non-pool side (i.e. 

compliance can now be achieved on the pool side or the non-pool side).  

This will have the effect of permitting the use of the non-pool side of a boundary barrier where it is at 

least 1200mm in height, complies with NCZ 1, 2, 3, (and where relevant NCZ 4), and does not have any 

steps, retaining walls, objects or level changes within 500mm of the boundary barrier that would 

otherwise reduce the 1200mm minimum barrier height. 
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The intent of the amendment is to alleviate the known difficulties in complying with the boundary barrier 

requirements. Providing an alternative compliance pathway may assist where the pool-side of the 

boundary barrier does not comply and/or is problematic to achieve compliance.  

Modifying prescribed building standards   

Swimming pools are unique in that they are required to comply with the applicable building standards (at 

the time of completion) and the specified building standards (ongoing) once the pool contains more than 

300mm of water.   

The Amendment Regulations will modify Regulation 31C of the Building Regulations to resolve existing 

compliance inconsistencies in the operation of the applicable and specified building standards, and to 

provide the required flexibility for when future editions of the BCA are adopted that contain updated 

technical requirements applicable to safety barriers.   

The amendments remove specific inconsistencies in the operation of the applicable and specified 

building standards for pre-May 2016 swimming pools and their safety barriers when applying for a 

Building Approval Certificate (unauthorised works, or works previously not requiring building approval). 

These pools are required to have safety barriers that comply with the pre-May 2016 requirements detailed 

in the specified building standard however, for the purpose of a Building Approval Certificate, are currently 

required by the applicable building standard to have safety barriers that comply with the post-May 2016 

requirements, creating an inconsistency. 

The amendments also permit all private swimming pools to utilise safety barriers that comply with newer 

technical requirements, published in the BCA from time to time, than those that were in effect at the time 

of application/construction of the pool. 

The technical requirements in regulations 31C, 31E, 31G, and 31H (applicable building standards for 

swimming pools, building work that does not require a Building Permit, unauthorised work, existing 

authorisation) are aligned, permitting compliance with the safety barrier performance requirement (and 

associated deemed-to-satisfy provisions) in any edition of the BCA in effect on or after the time of 

application for/construction of the associated swimming pool.  

This same intent is carried through to the specified building standards with amendments to Regulation 

50 (1A).  

Building Permit requirement amended for fences forming part of a barrier 

to certain swimming pools  

The Amendments will exempt fences forming part of a safety barrier from the requirement to obtain a 

Building Permit. Proposed pool fences located in Wind Regions C and D (AS/NZS 1170.2) will continue 

to require a Building Permit due to additional concerns and for consistency, as generally all other fences 

in these locations require a Building Permit.  

Building Regulations Schedule 4 ‘Building work that does not require a Building Permit’ Clause 2 Table is 

amended by inserting item 4A, removing the Building Permit requirement for construction, assembly or 

placement of a fence forming part of a safety barrier to a swimming pool, unless that fence forms part 

of a safety barrier for a swimming pool located in Wind Regions C or D as defined in AS/NZS 1170.2.   

Instead of relying on a Building Permit to deliver compliance, an initial inspection by local government 

with mandated compliance re-inspections will verify compliance. This initial inspection replaces the 

largely ineffective inspection that is arranged by the builder (Regulation 28) and submitting an inspection 

certificate with the Notice of Completion. 
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Effectively, the removal of the Building Permit requirement for fences forming part of a safety barrier in 

wind regions other than C and D results in a similar approval/compliance process to that which existed 

prior to the Building Act. 

Swimming pool safety barriers are the only buildings/structures that are required by the Building Act to 

be monitored and inspected on an ongoing basis to ensure compliance continues to be maintained.  

It is considered that safety barrier compliance, following construction of a new swimming pool, will be 

more effectively regulated through these amendments: 

 local government to inspect the safety barrier installed to new swimming pools (initial inspection) 

within 30 days of becoming aware of the new pool, with an associated new charge. 

 re-inspection of non-compliant safety barriers, and prescribing that the fee charged for 

inspections is to incorporate the estimated cost of re-inspections. 

The intent of the amendments is to alleviate issues and align Building Permit requirements for all fences, 

instead managing the risks associated with swimming pool safety barriers through enhanced inspection 

requirements for local government and the provision of extensive guidance on best practice monitoring.  

No change to swimming pool Building Permit or requirement to install a safety barrier  

Building Permit requirements for private swimming pools remain unchanged. Basic information on safety 

barrier compliance is provided as part of the Building Permit process for the swimming pool.  

Pool builders will still be required to submit a Notice of Completion within seven days of the completion 

of the swimming pool building work. This notifies the local government that a new pool has been 

completed and, if the owner has not already made contact or the local government has not become 

aware by some other means, triggers the arrangement of an initial inspection.  

The requirement to install a safety barrier to a swimming pool remains unchanged. The Building 

Regulations require private swimming pools to have a compliant safety barrier installed once the pool 

contains more than 300mm of water.   

To reinforce this requirement and to clarify who is responsible, the Building Regulations continue to 

specifically require owners of swimming pools to erect compliant safety barriers and to maintain 

compliance of that safety barrier.      

Initial inspection of the safety barrier by local government (new swimming 

pools and/or those that have never been inspected) 

To support the Building Permit amendments outlined above, the Building Regulations are amended to 

require an initial barrier inspection by the local government.  

Regulation 28 is deleted in its entirety, removing the requirement for a builder to submit an inspection 

certificate with a Notice of Completion on completion of the building work for a safety barrier. This 

requirement will be replaced with the initial inspection by local government in Regulation 53.  

For the purpose of assessing compliance with the safety barrier technical requirements, local 

governments are required to inspect safety barriers installed to new swimming pools and/or those 

swimming pools that have never had a safety barrier inspection.  
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Scenario 
Initial 

Inspection 

New pool 
 

Pool that has never had a safety 

barrier inspection  

Existing pool that has had a safety 

barrier inspection before  

Existing pool with new replacement 

safety barriers  

 

A new Regulation 53(2)(a) will require an initial inspection within 30 calendar days of the local government 

becoming aware of a new swimming pool or one that has never had a safety barrier inspection.  

For newly installed swimming pools, this has the potential to reduce the drowning risk to young children 

within the period up until the local government undertakes its first periodic (four-yearly) inspection of the 

safety barrier. 

The local government is to arrange an initial inspection when one of the following occurs:  

 notification from the owner; 

 receipt of a Notice of Completion from the builder; or 

 when it otherwise becomes aware of a new swimming pool, or that it has never arranged an 

inspection of a barrier to a particular swimming pool.           

New Regulation 53A (2) provides an initial inspection charge up to a maximum of $312, inclusive of 

related re-inspections, required where non-compliance is found. The amount charged is not permitted to 

exceed the estimated cost of conducting an initial inspection and related re-inspections.   

Building and Energy will provide guidance informing safety barrier installers, owners and pool inspectors 

of the documents they should provide, receive, and collect respectively at the first inspection (or 

thereafter) in order to assist the local government to determine a safety barrier as compliant. 

Further guidance will support owners and local governments in arranging the initial inspection and 

dealing with compliance of temporary barriers, recognising that at this point the inspected barrier may 

only be temporary.   
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Re-inspection of non-compliant safety barriers  

The Building Regulations require local governments to inspect safety barriers to monitor compliance with 

the technical requirements. An implied part of the requirement to monitor compliance through 

inspections is to re-inspect where non-compliance is detected and enforce compliance with the technical 

requirements.   

The Amendment Regulations will insert a new Regulation 53(2)(c) prescribing that where the safety 

barrier does not comply, a re-inspection is to be arranged within a maximum period of 60 calendar days. 

The local government must continue to reinspect the safety barrier until compliant.  

The 60-day timeframe is a maximum, and it is expected that local governments will continue to re-inspect 

at intervals determined by their risk analysis of the particular circumstances of the non-compliance. The 

inclusion of a 60-day period is to ensure local governments monitor non-compliance and enforce in a 

timely manner and do not simply re-inspect at intervals of four years. 

The Amendment Regulations will also allow the cost of re-inspection of non-compliant barriers to be 

factored in to the local government’s inspection charging model, as outlined below. 

Charges imposed for safety barrier inspections  

The Amendment Regulations will prescribe a new fee for service to be charged by the local government 

for an initial inspection as well as increase the current annual maximum charge for the periodic (four-

yearly) inspections.  

The periodic (four-yearly) inspection annual charge has been amended and relocated to Regulation 

53A (3).  The charge has had its cap increased from $58.45 to $78, and is not permitted to exceed the 

estimated average cost to the local government of carrying out periodic inspections, including related 

reinspections, in that year. 

Increasing the charge is intended to improve the ability for local governments to achieve cost recovery, 

recognising it has not been adjusted to keep pace with inflation and the increased costs of 

local governments.  

Local government continues to be able to apply a single annual charge to owners of every property on 

which there is a private swimming pool (that is subject to Part 8 Division 2) each financial year for carrying 

out periodic inspections in that year, as long as periodic inspections occurred in that year. 

It is clarified that the charge is inclusive of related re-inspections, required where non-compliance is 

found.  

The Ombudsman’s Report and the Decision Paper observed uncertainty when charging for safety barrier 

inspections, with the current wording of the Building Regulations leading to different interpretations being 

adopted by local governments as to how and when the charge for inspections is to be applied.  

These amendments are intended to clarify how and when to charge for inspections.  

Regulation 53A (3)(c) clarifies that the charge is payable by each pool owner regardless of whether or not 

an inspection was carried out on that property in that year. This reflects the fact that annual charging 

relates to the cost of the entire periodic inspection program in that year and is charged to all pool owners.  

The following scenarios are provided to further demonstrate how the charge could be applied: 
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Example scenario 1: 

Local government A has 10,000 pools in its district and inspects 2,500 pools each year, typically carrying out 

roughly 3,500 periodic inspections including re-inspections. It has estimated the cost of conducting its periodic 

inspections to be $300,000 each year (inclusive of all costs). Thus each of the 10,000 pool owners can be 

charged up to $30.00 each year (i.e. $300,000 divided by 10,000). 

Example scenario 2: 

Local government B has 2,000 pools in its district and due to public interest it has decided to increase the 

frequency of its periodic inspections to once every two years. The local government inspects the barriers of 

1,000 pools each year, typically carrying out roughly 1,500 periodic inspections including re-inspections, at an 

estimated cost of $160,000 each year (inclusive of all costs), equating to $80.00 for each of the 2,000 pools (i.e. 

$160,000 divided by 2,000).  As the maximum charge allowable is set at $78.00, local government B can charge 

each of the 2,000 pool owners up to $78.00 each year. 

Example scenario 3: 

Local government C has 100 pools in its district and inspects all of its pools within one year every four years.  It 

has estimated the cost of conducting its periodic inspections to be $10,000 each year (inclusive of all costs), 

equating to $100.00 for each of the 100 pools (i.e. $10,000 divided by 100).  Given that the maximum charge 

allowed is $78.00, local government C can charge each of the 100 pool owners up to $78.00 for the cost of 

conducting periodic inspections.  Please note that in the years that it does not carry out periodic inspections it 

cannot apply the charge. 

Local government C could recover all of its costs if it chose to spread the periodic inspections over a two year 

period.  Assuming the cost of inspecting 50 pools each year is half of inspecting 100 pools then the cost in each 

year of doing periodic inspections drops to $5,000.  This means local government C could charge each pool 

owner up to $50.00 (i.e. $5,000 divided by 100) in each of the two years that it does inspections. 

 
These changes in the Amendment Regulations will be supported by guidance published by Building and 

Energy in the near future.   

Mandatory reporting to the Building Commissioner 

In response to the Ombudsman WA recommendation for mandatory reporting to the Building 

Commissioner on the progress of the periodic four-yearly inspection program, most local governments 

have voluntarily provided data since 2018.  

While the voluntary arrangement has largely operated as intended, the Amendment Regulations will insert 

a new Regulation 53B to impose a mandatory reporting obligation on local governments.   

Local governments will be required to report annually to the Building Commissioner to demonstrate 

progress with the four-yearly inspection program for the preceding financial year.  

Before 1 August each year local governments will be required to provide a report to the Building 

Commissioner, comprising:  

 the total number of private swimming pools in the district as at the end of that reporting period; 

 the number that had their safety barriers inspected within that reporting period; and 

 the number that are overdue for inspection (had not had their safety barriers inspected within the 

interval prescribed at Regulation 53(2)(b), being no more than four years). 
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Implementation  

The Amendment Regulations will commence operation on the day after publishing in the Government 

Gazette. No transitional arrangement are considered necessary. 

It is anticipated the Amendment Regulations will be published on or before 6 March 2023 
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Office: Level 1, 303 Sevenoaks Street, Cannington WA 6107 

Post: Locked Bag 100 East Perth WA 6892 

Phone: (08) 6251 1900  Fax: (08) 6251 1901 

Email: be.info@dmirs.wa.gov.au 

Web: www.dmirs.wa.gov.au/building-and-energy 

National Relay Service: 13 36 77 

Quality of service feedback line: 1800 304 059 

This publication is available in other formats on 

request to assist people with special needs. 
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