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I tell this tale, which is strictly true,
Just by way of convincing you
How very little, since things were made,
Things have altered in the building trade.
Rudyard Kipling – A Truthful Song
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Letters of Transmittal

Honourable Bill Johnston MLA
Minister for Commerce and Industrial Relations
9th Floor, Dumas House
2 Havelock Street
WEST PERTH WA 6005

31 October 2018

Dear Minister
SECURITY OF PAYMENT REFORM – FINAL REPORT
On 22 February 2018, you appointed me to chair consultation with the Industry Advisory
Group, and to make recommendations to improve security of payment for
subcontractors in Western Australia’s (WA) building and construction industry.
In accordance with the Terms of Reference as amended on 17 April 2018, I am pleased
to submit to you my report and recommendations.
The recommendations in this report have been arrived at following lengthy and
extensive consultation with the Industry Advisory Group. The Industry Advisory Group
comprised representatives from 19 member-based organisations, as well as 7 State
Government agencies and other organisations who expressed a strong interest in
contributing to the process.
Consultation with the Industry Advisory Group was undertaken over a 6-month period
between March and August 2018. It involved the preparation of 4 detailed discussion
papers, 4 formal workshops, 21 private meetings with individuals and groups, and
consideration of 47 written submissions comprising some 300 pages in total.
The member-based organisations that have been consulted during the process
represent the interests of over 175,000 businesses and individuals nationally, with an
estimated 19,000 of their members here in WA. These organisations represent a broad
spectrum of interests across the WA building and construction industry, including those
of owners, head contractors, subcontractors, consultants, employees, legal practitioners
and dispute resolution experts.
While the problem of security of payment in the building and construction industry is not
a new phenomenon, this is the first time it has been considered in such a
comprehensive manner in WA since 2001. It is has become clear to me that despite the
passage of 18 years the problem continues to exist today, confirming a need for further
government action.

In arriving at the recommendations in this report, I have been informed by the findings
made in numerous reviews into security of payment across various jurisdictions,
including the most recent review by Mr John Murray AM on behalf of the Commonwealth
Government. However, all recommendations made in this report are honestly held,
carefully considered, and mine alone.
I would like to extend my gratitude to the Hon. Matthew Swinbourn MLC who acted as
the Assistant Chair throughout this process. Mr Swinbourn’s experience, both as a
member of the WA Parliament and as a former senior industrial officer advocating for the
rights of construction workers, has been vital in understanding the complexities of the
industry and the problems faced by subcontractors and employees.
I would also like to acknowledge the cooperation and assistance I received from the
many individuals and government officials representing stakeholders on the Industry
Advisory Group. Many people generously gave their time to share viewpoints and
actively contribute to the debate.
Finally, I am grateful for the support provided throughout the process by staff from the
Department of Mines, Industry Regulation and Safety.
Yours sincerely

John Fiocco
Barrister, Fourth Floor Chambers

Dear Minister,

SECURITY OF PAYMENT REFORM – ASSISTANT CHAIRPERSON’S COMMENTS
The building and construction industry is a vital part of the economy, providing the jobs,
housing and critical infrastructure to meet the needs of all Western Australians. Last
year, the industry accounted for $20.3 billion in activity and the direct employment of
around 140,000 people.
Despite its contribution to our economy, a consistent problem in the industry has been
ensuring that participants, particularly small business subcontractors, their employees
and families have the confidence and security they will be paid for the goods and
services they supply.
The recommendations in this report have been arrived at following thoughtful
deliberation and extensive consultation with key industry stakeholders, and will deliver
on our government’s commitment to better protect and support small businesses in the
building and construction industry.
I would like to take the opportunity to thank you for inviting me to participate in this
important process, and to extend my sincere gratitude to Mr John Fiocco who has
fulfilled his role admirably and applied significant thought and intellectual rigour to the
recommendations in this report.
I would also like to extend my thanks to the many individuals representing the
stakeholders on the Industry Advisory Group. Many people generously gave their time
and effort to engage in open and honest conversation. While naturally different opinions
emerged, the willingness of these individuals and organisations to actively contribute to
the process is truly appreciated.
Finally, both Mr Fiocco and I were more than ably supported by staff from the
Department of Mines, Industry Regulation and Safety – Building and Energy Division.
I can only speak in the highest terms about the excellent support we received, and they
are all to be commended for their hard work and dedication.
Yours sincerely

Hon Matthew Swinbourn MLC
Member for East Metropolitan Region
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Executive Summary

Executive Summary
i.

Purpose

On 23 February 2018, the Minister announced the establishment of the IAG, as a means
of facilitating consultation with key industry stakeholders on measures to improve
security of payment for subcontractors in the WA building and construction industry.
This report represents the culmination of a six-month targeted consultation process,
including relevant background information and recommendations for reform. These
reforms will deliver on the Government’s election commitment to improve protections for
subcontractors.1

ii.

Methodology

Consultation was conducted in accordance with a set of Terms of Reference and
consisted of discussion papers, face-to-face workshops, written feedback and private
meetings with stakeholders. A process of targeted consultation was chosen over general
public consultation due to the highly technical issues being considered.
During the consultation process, stakeholders that were not originally invited to join the
IAG but expressed an interest in the issues being considered were consulted.
In total, 19 industry organisations and 7 State Government agencies were consulted.
Four discussion papers were prepared setting out reform options and discussion
questions to be considered during the face-to-face workshops and private meetings.
The discussion papers were broadly aligned with the Government’s guidelines for
Consultation Regulatory Impact Statements, although full qualitative and economic
impact analysis for each option was not included.2
Discussion papers were provided before each face-to-face workshop. Stakeholders
were invited to submit written feedback after the workshops. A series of private meetings
were then held with most stakeholders to clarify points raised in written feedback and
any views expressed at workshops. A total of 46 written submissions were received. All
discussion papers and the majority of written submissions are uploaded on the DMIRS
website.
The purpose of this consultation process was not to gain unanimous support from
stakeholders for each and every reform, but rather to ensure any recommendations
made are well considered and cognisant of the views and feedback provided.
Excluded from the Terms of Reference was a consideration of the Government’s
election commitments related to public works project. A separate agency working group
has been tasked with implementing these commitments, although some of the report’s
recommendations may affect public works and these will need to be considered.

1

WA Labor Policy, Protections for Subcontractors, August 2016.
Department of Treasury and Finance, Regulatory Impact Assessment Guidelines for Western Australia
(updated July 2010).
2

1

iii.

Conclusions

Despite a number of previous Commonwealth and State inquiries into payment practices
in the Australian building and construction industry, evidence suggests that payment
delay and default continues to be a problem in the industry.
This problem is referred to as ‘security of payment’ and is acutely felt by small-tomedium sized businesses carrying out specialist trade or subcontracting works.
Although, it can affect all parties in the contractual chain, including head contractors,
suppliers and the workers employed by these businesses.
The problem appears to be driven by three factors. Firstly, the hierarchical contracting
arrangements or ‘contractual chain’ used to deliver construction projects. Money passes
down the chain from the owner at the top, through head contractors to subcontractors,
sub-subcontractors and suppliers. Businesses at the bottom of the chain can face
significant risk of payment delay and default. Payments may be delayed due to the
action of either a direct contractual counterpart, or any party operating at a higher tier in
the contractual chain which ripples downwards.
Secondly, the industry in WA has experienced a significant downturn in activity in the
last 2-3 years, mainly due to reduced mining-related construction. The reduction in work
has increased competition, leading to some businesses tendering at reduced,
sometimes unsustainable, profit margins to ‘win work’. These businesses then face an
increased risk of cash-flow shortages and insolvency. In turn, the risk flows to other
parties in the contracting chain, which either directly lose money owed due to the
business failing, or indirectly, such as by not paying award rates or covering employee
entitlements.
Thirdly, the power imbalance in the commercial relationship between head contractors
and subcontractors often disadvantages subcontractors when negotiating contractual
terms or leaves them unable or unwilling to enforce their rights for fear of losing future
work.
However, it would be imprudent, if not wrong, to conclude that security of payment
problems are endemic across the industry. The evidence provided through this process
suggests the problems may be more prevalent in some sectors of the industry than in
others. The building and construction industry encompasses an incredibly diverse range
of goods and services. The contractual arrangements and procurement methods
employed in one sector of the industry are not necessarily used in other sectors.
This means there is no single policy solution, or great panacea, to fix all payment
problems across the industry. Rather, a variety of reforms will be required to address
security of payment problems within each sector of the industry, and at all levels of the
contractual chain.
With this in mind, the following six policy considerations guided the recommendations
made in this report:
1. Any reform should ensure that those who perform construction work, or supply
goods and services, receive payment as and when due, and have an effective
means for enforcing their contractual rights.
2. Any reform should, as far as practicable, promote prompt payment to ensure cash
flow through the contractual chain.
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3. Any reform should, as far as practicable, target the types of construction projects,
or areas of the industry, most affected by security of payment problems.
4. Any reform should be capable of proper enforcement, either through a current
regulatory role or framework, or as a consequence of the Government’s position
as a major procurer of goods and services.
5. The industry should be given sufficient opportunity to adapt to a reform, to avoid
stifling economic recovery.
6. Any reform should account for broader changes occurring across the Australian
building and construction industry, not just in WA.
With respect to the ultimate consideration, the Terms of Reference required that inquiry
be undertaken on the extent to which WA should adopt the recommendations made by
Mr John Murray AM as part of the Commonwealth review into security of payment laws
(Murray Report). It is clear from the Murray Report and the views expressed by
stakeholders through that process, that security of problems are not confined to one part
of the country, but exist across Australia.
While some stakeholders expressed reluctance towards adopting some, or all, of the
recommendations in the Murray Report, the support from those stakeholders most
affected by security of payment problems cannot be overstated. Furthermore, the
overarching policy consideration of ensuring that those who perform construction work,
or supply goods and services, receive full payment as and when due is a consideration
common to the recommendations of the Murray Report.
For this reason, I recommend that the Government engages with the Commonwealth
and the other states and territories with a view to implementing most of the
recommendations in the Murray Report nationally. I agree entirely with Mr Murray’s
opinion that the Commonwealth must take a leadership role if the benefits of national
harmonisation are to be realised.
However, the Government should not idly sit by and await what may be a long journey
towards national harmonisation. While it should be an active player in the process, it
should not be afraid to take the lead by adopting some components of Mr Murray’s
recommendations, while awaiting national agreement on others. It may be more realistic
to aspire towards national consistency, rather than complete harmonisation, at least in
the short term. I have set out in this report some minor variations to Mr Murray’s
recommendations that the Government should consider. These variations have not been
arrived at lightly; rather they are based on a combination of feedback from stakeholders
and consideration of WA’s unique circumstances.
Despite recent reforms, it has become clear that WA’s security of payment laws do not
adequately ensure prompt payment or speed up cash flow through the contracting chain.
Much of the reform the Government committed to prior to the 2017 State election is
necessary for the long-term health, viability and for confidence to be restored in the
building and construction industry.
Finally, many of the recommendations in this report are not ‘new’ – they have been
thoroughly considered and put forward by other inquiries. Almost 20 years ago, the
former Chief Justice of WA, the Honourable Wayne Martin AC QC, then Chairman of the
LRCWA, put forward comprehensive recommendations for a statutory deemed trust
scheme to provide better financial protection for businesses operating in the building and
construction industry. One can only speculate as to how things may “have altered in the
3

building trade”3 had the recommendations been adopted at that time. I have considered
His Honour’s recommendations, along with those of other eminent authors on this topic,
including Mr Bruce Collins QC and Mr Murray. In my opinion, it is now time the
Government seriously considers adopting a statutory deemed trust scheme to protect
vulnerable parties in the industry. I have set out detailed recommendations in Chapter 7
of the report on this matter.
Costs to Government
A number of the reforms recommended in this report will impose some costs on the
Government, both in terms of implementation and on-going administration. Without
knowing which reforms the Government will adopt, it has been beyond the scope of this
report to quantify the costs in any great detail. However, where it is clear a reform will
have some cost implication this has been identified.
The Government will need to have due regard to the likely costs and available funding
sources when deciding how it adopts the recommended reforms. The Government will
also need to consider any costs on industry.

iv.

Recommendations

The recommendations on the Terms of Reference are listed below. For ease of
reference, a table is contained in Appendix A, which summarises the recommended
position on the 86 recommendations contained in the Murray Report.
Chapter 4: Registration Framework for Building Service Providers

Discussion

1. The BSR Act should be amended to provide that a disciplinary matter includes
that a building service provider has –
a. failed to pay an undisputed judgment debt in full; or
b. failed to pay an amount determined by an adjudicator under the SOPA
as payable by the building service provider; or
c. failed to pay an amount determined by an arbitrator, or other person or
body as payable by the building service provider under a contract for the
carrying out of completion of a building service or other arrangement.
The amendment to the BSR Act should make it clear that a disciplinary matter
does not arise where the building service provider has –
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a. commenced proceedings to suspend or set aside the unsatisfied
judgment debt, adjudicator’s determination, arbitrator’s award or finding
made by another person or body; or
b. commenced proceedings in relation to an amount determined by an
adjudicator under the SOPA as payable by the building service
provider.
The BSR Act should be amended to require a building service provider to notify
the BSB within 7 days after the judgment debts becomes an unsatisfied
judgment debt. Failure to do so should attract a fine penalty of $5,000.
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Rudyard Kipling, ‘A truthful song’ (1922).
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2. The Government should consider amending the BSR Act to allow the BSB, in
addition to any other penalty, to record demerit points against building service
providers who demonstrate poor payment practices and contractual
deficiencies. Demerit points should be recorded on the Register, and where a
building service provider accumulates 3 demerit points within 3 years, the SAT
should have the power to suspend or cancel registration and/or impose a fine.
DMIRS should be provided with additional resources to effectively administer
and enforce any demerit point system.
3. The Government should adopt recommendation 76 in the Murray Report to
govern acts of intimidation and retribution. If adopted, the proposed model in
clause 7 of the Building and Construction Industry Security of Payment
(Review) Amendment Bill 2017 (SA) should be modified to remove the element
of assault and any period of imprisonment.
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The Government should also consider amending section 53(1)(ii) of the BSR
Act to make it a disciplinary matter where a building service provider has been
convicted of the statutory offence.
4. Increased training in business skills should be phased in as follows:
a.

The Government should consult with industry stakeholders to develop
an education program for participants in the building and construction
industry. The program should focus on improving participants
understanding of relevant laws and contractual obligations, business
financial planning, contract management and trust accounting and
record keeping.
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b.

The education program should be low cost or subsidised through the
BCITF to voluntary attendees for a pilot period of 3 years. DMIRS
should be resourced to deliver the program. As far as practicable, the
program should be available to participants in regional areas.
5. The BSR Act should be amended to incorporate the concepts of ‘relevant
insolvency event’, ‘excluded individuals’ and ‘excluded companies’ in respect to
building service contractors. The amendments should be similar to provisions in
the QBCC Act, with flexibility to ensure each case is considered on its merits,
as follows:
a.

Individuals and companies must have an opportunity to demonstrate to
the BSB why they should not be excluded;

b.

The BSB may apply temporary exclusions for periods up to 3 years; and

c.

The BSB may apply permanent exclusions in the event of repeated
insolvencies.
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Any temporary or permanent exclusion is reviewable by the SAT.
Chapter 5: Measures to provide fairer contracting practices in the industry
6.

7.

8.

The Government should introduce legislation to provide a right for any
contracted party to substitute the form of security provided under a
construction contract, at any point during the contract term, provided the
substituted security of an equal value. This right should override any clause in
a construction contract to the contrary.
The Government should introduce legislation to provide an express term into
all construction contracts that any security withheld under the contract is to be
returned no later than 12 months after practical completion. This term is to
override any term in the contract to the contrary, but does not affect a party’s
other rights (e.g. security withheld on rectification works, or the length of the
DLP).
The Government should adopt recommendation 18 in the Murray Report.
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9.

The Government should introduce legislation to require the principal to a
construction contract to give 10 business days’ notice to the contractor before
having recourse to any security provided under the contract. The notice must
identify the reason(s) that the security is being drawn upon and the rights
available to the contractor. This requirement should override any terms in the
contract to the contrary.
10. The Government should adopt recommendation 21 in the Murray Report.
11. The Government should amend the BSR Act to require that contracts valued at
$20,000 or more for the carrying out or completion of a building service or a
variation of that contract must be in writing, and must contain:
a.

the registration number of the building service contractor;

b.

the scope of the work to be carried out or goods and services supplied;

c.

when the work is to be completed or goods and services supplied; and

d.

the amount to be paid for the work or goods and services supplied.

This requirement should not apply if the building service must be carried out
urgently such that it is not reasonably practicable to enter into a written
contract, or if the work or goods and services supplied constitutes a contract
for home building work within the meaning of the HBCA.
12. The Government should not mandate by law the use of standard form
contracts on all construction projects. Instead, Government agencies should
consider developing a consistent set of amendments to standard form
contracts. Government agencies should also consider requiring head
contractors on public works projects to utilise compatible ‘back-to-back’
subcontracts.
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The Building Commissioner should be given the power to produce or make
available standard form contracts for industry use.
Chapter 6: Reforms to Security of Payment Laws – Adoption of the Recommendations in
the Murray Report
13. The Government should adopt recommendations 1, 2, 3, 29, 30, 31 and 41 in
the Murray Report. A new SOPA should be introduced. The Government must
give the industry sufficient opportunity to adjust to the changes (i.e. a lead in
period of at least 12 months, possibly more), and provide support through
awareness training and information.
14. The Government should adopt recommendations 4-8 in the Murray Report.
The Government should discuss with state and territory counterparts narrowing
the mining exclusion (e.g. by removing the exemption for the extraction of
minerals)
15. The Government should adopt recommendations 9-13 in the Murray Report. A
construction contract that is a home building work contract as defined in the
HBCA, including a contract for home building work valued at less than $7,500,
should be excluded from the application of the legislation.
16. The Government should adopt recommendations 14, 16, 18, 20 and 21 in the
Murray Report. In respect to recommendation 19, section 11 of the NSW Act is
considered a preferred model; however the date for payment of a progress
claim by a principal to a head contractor should be 20 business days, and 25
business days from a head contractor to a subcontractor.
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The Government should adopt recommendations 15 and 17 in the Murray
Report, Schedule 1 clause 3 of the NSW Draft Bill is considered a preferred
model.
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17. The Government should adopt recommendations 23, 24, 25, 26, 27, 29, 30
and 31 in the Murray Report. Recommendation 22 in the Murray Report should
be adopted, but section 13 of the NSW Act is considered a preferred model.
The Building Commissioner should prepare and publish a suggested payment
claim form.
The Government should adopt recommendation 28 of the Murray Report, but
consideration should be given to requiring a payment schedule to be served by
the respondent on the claimant within the earlier of the time in the construction
contract, or 15 business days after the payment claim was served.

Page 156

The Government should consider the administrative costs and the outcome (if
any) of the changes proposed in the NSW Draft Bill before adopting
recommendations 32 to 34 in the Murray Report. DMIRS will need to be
appropriately resourced if the recommendations are adopted.
18. The Government should adopt recommendations 39 to 42, 49, 51 and 54 to 59
in the Murray Report.
The Government should adopt recommendation 35 in the Murray Report.
Consideration should be given to adopting a standard 15 business day period
to prepare and serve an adjudication application.
The Government should not adopt recommendations 36 to 38 in the Murray
Report. Appointors/ANAs in WA should continue to be responsible for
appointing adjudicators, subject to additional oversight and restrictions on ‘forprofit’ Appointors. Parties should continue to be free to nominate an adjudicator
in the construction contracts.
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The Government should not adopt recommendations 43 to 48, 50 and 52 in the
Murray Report. The current limited right of review to the SAT should continue in
WA where an adjudication application has been dismissed by an adjudicator.
The Government may wish to re-visit the recommendations pending
discussions with other states and territories on the details and role a senior
adjudicator.
The Government should consider a statutory deemed trust model instead of
adopting recommendation 53 in the Murray Report on payment withholding
notices.
19. The Government should adopt recommendations 61, 63, 64, 69, 72, 73 and 74
in the Murray Report.
The Government should adopt recommendation 60 in the Murray Report, but it
should remain an express requirement in WA that ANAs/Appointors are not-forprofit organisations or industry associations.
The Government should adopt recommendation 65 in the Murray Report,
however decisions by the Building Commissioner in relation to an adjudicator’s
registration should continue to be reviewable by the SAT.
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The Government should not adopt recommendation 62 in the Murray Report,
rather the provisions in the CCA governing conflict of interest should be
retained.
The Government should not adopt recommendations 66, 67, 68, 70 and 71 of
the Murray Report.
20. The Government should adopt recommendations 75, 77, 78 and 82 in the
Murray Report.
21. The Government should adopt recommendation 84 in the Murray Report, with
element (c) amended to ‘non-compliance would result in prejudice to the other
party’.
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Chapter 7: Project Trusts
22. The Government should adopt recommendation 81 of the Murray Report.
Legislation should be introduced to establish a retention trust scheme such that
any party that holds retention money pursuant to the terms of a construction
contract (including principals) is deemed to hold the money on trust,
irrespective of the contractual value.
Under this scheme, the party holding the retention money would have a
primary beneficial interest in it, limited to their contractual right of recourse. The
party from whose payment(s) the retention money was deducted would have a
secondary beneficial interest in the retention money, entitling it to any retention
money remaining after the primary beneficial interest has been satisfied.
23. The Government should adopt recommendation 85 of the Murray Report.
Legislation should be introduced to establish a deemed trust scheme such that
whenever a party receives payment(s) under a construction contract, on
account of work performed (in part or whole) by another party, whether as a
result of a favourable adjudication or not, the payment is deemed to be held in
trust, at the point of receipt, for the benefit of the party who performed the
work.
Under this scheme, the party, or parties, lower in the contractual chain that
performed the work would have a primary beneficial interest in the funds
received. This primary beneficial interest would manifest in a right to receive
payments due, and in a right to have any retention money withheld treated in
accordance with the retention trust scheme (Recommendation 22). The party
higher in the contractual chain, that holds the money in trust, would have a
secondary beneficial interest, entitling it to any money remaining after the
primary interest has been satisfied. The interests of the parties would, at all
times, be subject to a trustee’s right of indemnity as described in
Recommendations 34 and 35.
The scheme should apply in respect of all construction contracts entering into
on projects valued over $1 million. Within 5 years of the scheme coming into
full force (see Recommendation 25), the Government should commence a
review to consider the merits of reducing, if not entirely removing, this
triggering threshold.
24. Until legislation is introduced to establish a deemed trust scheme in WA, and
for any period of time desired thereafter, the Government should continue to
use PBAs on the types of public works projects it considers most suitable
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25. That the Government phase the implementation of the recommended retention
trust and statutory deemed trust schemes as follows:
Phase 1
18 months from proclamation of the legislation:
a.

the retention trust scheme to apply to all construction contracts
entered into after this date; and

b.

the statutory deemed trust scheme to apply to all projects, where:
i. the value of the contract between the principal and the head
contractor is equal to or greater than $20 million; and
ii. the contract between the principal and the head contractor is
entered into after this date.

Phase 2
12 months after Phase 1:
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the statutory deemed trust scheme to apply to all projects, where:
iii. the value of the contract between the principal and the head
contractor is equal to or greater than $10 million; and
iv. the contract between the principal and the head contractor is
entered into after this date.
Phase 3
12 months after Phase 2:
the statutory deemed trust scheme to apply to all projects, where:
v. the value of the contract between the principal and the head
contractor is equal to or greater than $1 million; and
vi. the contract between the principal and the head contractor is
entered into after this date.
26. That the retention trust scheme should apply to all construction contracts,
except where either party to the contract is:
a.

a supplier, narrowly defined to mean a party who, under a contract,
is only required to supply goods and services without also carrying
out construction work (within the meaning of section 3 of the CCA);

b.

a residential occupier, meaning a natural person who is occupying,
or intends to occupy, the premises that are the subject of a
construction contract primarily as a dwelling; or

c.

the State or a government agency, instrumentality, trading
corporation or Local Government Authority.
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27. That the statutory deemed trust scheme apply to all construction contracts, on
projects captured by the recommended triggering thresholds, except where a
party to the contract is:
a.

b.

a supplier, narrowly defined to mean a party who, under a contract,
is only required to supply goods and services without also carrying
out construction work (within the meaning of section 3 of the CCA);
or
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the State or a government agency, instrumentality, trading
corporation or Local Government Authority.
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28. That the legislation that introduces the recommended retention trust scheme,
provides that a party obliged to hold retention funds in trust, must:
a. establish a bank account marked as a ‘retention money trust account’
upon entering into a contract which falls within the scope of the
recommended retention trust scheme;
b. deposit funds deducted into the marked trust account on or before the
date the funds would have otherwise been payable to the contractual
counterpart but for contractual withholding provision; and
c. At all times, keep its own funds separate.
The legislation should provide that the only payments that may be made out of
the marked trust account are:
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a. payments to the party holding the funds equivalent to their primary
beneficial interest in them;
b. payments to a party from whose payment(s) the funds were deducted
equivalent to their secondary beneficial interest in them. This includes
payments made at the order of an adjudicator, court or other tribunal;
c. payments to a party from whose payment(s) the funds were deducted
where they have elected to exercise their right to substitute the form of
security held (refer to Recommendation 6); and
d. payments to which both contractual counterparts have agreed in writing.
29. That the legislation that introduces the recommended statutory deemed trust
scheme provides that a party obliged to hold funds, as the trustee of a statutory
deemed trust, must:
a. establish a bank account marked as a ‘trust account’ upon entering into
a contract on a project which falls within the scope of the recommended
statutory deemed trust scheme;
b. notify its contractual counterpart to make payments for that contract into
the marked trust account; and
c. at all times, keep its own funds separate.
The legislation should require a contractual counterpart to deposit funds into a
marked trust where it has been notified of the trust account.
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The legislation should provide that the only payments that may be made out of
the marked trust account are:
a. payments to a beneficiary subcontractor equivalent to their primary
beneficial interest in the funds. This includes payments made at the
order of an adjudicator, court or other tribunal; and
b. payments to the trustee contractor equivalent to their secondary
beneficial interest in the funds.
30. That the Government review the trust accounting rules that apply to
professionals with existing trust obligations in WA (e.g. legal practitioners and
real estate agents), and construction industry participants in other jurisdictions
that are bound by similar trust obligations (including Canada and the United
States), and develop a set of mandatory trust account rules to apply to
retention trusts and statutory deemed trusts. These trust accounting rules
should be designed such that the resultant records are readily capable of being
audited by beneficiaries.
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31. That the legislation that introduces the retention trust and statutory deemed
trust schemes requires that upon reasonable notice from a beneficiary, a
trustee must provide viewing rights to any transactional trust account(s) and/or
retention trust account(s) that holds or has ever held money in which the
beneficiary possesses or possessed an interest, and copies of the trustee’s
corresponding trust records. These viewing rights and trust records must not
be restricted in any way.
32. That the legislation that introduces the retention trust and statutory deemed
trust scheme, provides a right for parties required to act as trustees, to
determine whether they will maintain:
a. a single set of trust accounts into which it directs all moneys held on
trust; or
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b. a separate set of trust accounts for each project into which it directs all
moneys held on trust for each contract; or

c. a separate trust account for each contractor or subcontractor (as the
case may be) for whom moneys are held on trust.
33. That the legislation that introduces the retention trust and statutory deemed
trust schemes empowers the Building Commissioner to audit a trust account(s)
operated by a building service contractor where it is determined to be in the
public interest. The Building Commissioner should have the power to either
direct the building service contractor to provide an auditor’s report within a
reasonable period of time, or to carry out an audit. Where the Building
Commissioner carries out an audit, any costs should be recoverable as a debt
from the building service contractor. The findings of any audit should be
disclosed to the beneficiaries of the audited trust accounts.
DMIRS should be properly resourced to carry out this function.
34. That the legislation that introduces the retention trust and statutory deemed
trust schemes provides that a trustee is not entitled to be indemnified out of
trust property other than when it has had to pay a beneficiary subcontractor out
of its own funds, or from a debt facility taken out in its own name, in advance of
receiving payment from its principal. When this occurs, the trustee is entitled to
reimbursement out of the trust funds eventually received from the principal.
The trustee’s right to reimbursement does not extend to any interest or other
charge associated with a debt facility that was utilised.
35. That the legislation that introduces the retention trust and statutory deemed
trust schemes provides that the limitation placed on a trustee’s right of
indemnity is automatically removed when:
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a. a court has replaced the original trustee with a third-party trustee after
having found the original trustee to have misconducted in some
manner;
b. the trustee is a corporation which has been placed into liquidation; or
c. the trustee is a natural person and a bankruptcy trustee has been
appointed to administer their affairs.

Page 270

Further, the legislation should provide the Supreme Court with a broad
discretion to grant a right to remuneration to professionals that step in and,
directly or indirectly, takeover administration of a trust in any of the three above
described circumstances. Remuneration should be based on hour rates and,
while not capped in aggregate, be challengeable by beneficiaries and
reviewable by the Supreme Court.

11

36. That the legislation that introduces the retention trust and statutory deemed
trust schemes provides that the trustee must deposit trust funds in a
designated trust account with a bank. Such funds may not be invested in any
other manner. The trust account must be a transaction or term deposit
account. Any fees associated with establishing or maintaining the trust account
must be paid by the trustee out of its own funds.
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37. That the legislation that introduces the retention trust and statutory deemed
trust schemes provides that where interest is earnt on money held in the
designated trust account from:
a.

the date it was received up until the date it was due to be paid to a
beneficiary under the terms of the relevant construction contract, the
trustee is entitled to retain the interest; and

the day after the date it was due to be paid to the beneficiary under the
terms of the relevant construction contract up until the date it is paid to
the beneficiary, the trustee is obliged to disburse the interest to the
beneficiary against whose money the interest was earned.
38. That the legislation that introduces the retention trust and statutory deemed
trust schemes provides that the exercise of cross-contractual set-off rights be
prohibited where the exercise of such rights would be detrimental to the
beneficiaries of a statutory deemed trust. This restriction would not limit set-off
rights against retention money held, bank guarantees, or damages payable
under a construction contract.
39. That the legislation that introduces the retention trust and statutory deemed
trust schemes provides that debt appropriation orders not be allowed in respect
of money owed under construction contracts.
40. That the legislation that introduces the statutory deemed trust scheme utilises
the cascading trust approach such that any party that holds funds in trust as
the trustee of a statutory deemed trust is deemed to hold those funds for all
parties engaged below it on that project, not just for its direct subcontractors.
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b.

41. That the Government should not adopt a provision equivalent to section 13(1)
of the Construction Lien Act RSO 1990 C.30 (the Ontario Act).
42. That the legislation that introduces the retention trust and statutory deemed
trust schemes require trustees to put the banks, with which trust funds are
held, on notice as to the status of those funds (this is consistent with
Recommendations 28 and 29). Regulations 7 and 13 of the NSW Regulations
provide a suitable model.
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43. That the legislation that introduces the statutory deemed trust schemes
provides, that:
a. The project value trigger is tied to the award value of the head contract
or, when the head contract contains a material non-construction
component, the value of the construction component of the head
contract.
b. When statutory deemed trust obligations are triggered on a project, the
head contractor must notify all of its subcontractors prior to their entering
into their subcontracts that these statutory obligations will apply to them.
Any notified subcontractors are in turn required to notify their
subcontractors and so on and so forth down the contractual chain.
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c. If a party in the contractual chain, other the head contractor, is not
notified that they are obliged to act as a trustee in respect of money
received in connection with a project, then they are not required to act as
a trustee in respect of money received in connection with that project.
d. In the event that a party, that would have been required to act as a
trustee, but for the fact that it did not receive the required notice,
becomes insolvent and is unable to pay its subcontractors what they are
owed on that project, the party higher in the contractual chain that failed
to provide the required notice, becomes liable to the insolvent party’s
subcontractors for outstanding debts on that project.
44. That the Government gives consideration to the potential impact upon
employees if a statutory deemed trust scheme is adopted and measures it can
implement through policy on public works projects to protect employee
redundancy entitlements. The Government should raise this issue with the
Commonwealth as part of the deliberations on the Murray Report.
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v.

Report structure

Chapter 1 provides introductory information, including the Terms of Reference and the
methodology adopted during this process.
Chapter 2 describes the nature of the building and construction industry in WA and the
laws and regulations that currently apply.
Chapter 3 defines the issue and explains the key drivers behind security of payment
problems. Previous inquiries and reviews into security of payment are discussed, and
the rationale for Government action.
Chapter 4 considers item 1 of the Terms of Reference. The chapter discusses the
current registration framework for building service providers, and recommends a number
of reforms to the framework.
Chapter 5 considers item 2 of the Terms of Reference. The chapter contains a number
of recommendations to improve fairness in contracting practices.
Chapter 6 considers items 3 and 5 of the Terms of Reference. The chapter
recommends a number of reforms to WA’s security of payment laws.
Chapter 7 addresses item 4 and part of item 5 of the Terms of Reference. It considers
the use of trusts as a mechanism to protect subcontractors from the impact of
insolvencies higher up the contractual chain.

14

Chapter 1: Introduction

1
1.1.

Introduction

Background

In the lead-up to the 2017 state election in WA, the Government committed to a number
of policies to improve protections for subcontractors in the building and construction
industry. The commitment was outlined in the WA Labor election platform.4
The Government’s
payments on public
of builders Diploma
payment issues on
projects.

commitment followed well-publicised issues with subcontractor
and private works projects. Notable examples included the collapse
Group, Builton Corp Pty Ltd and CPD Group, as well as reports of
the Perth Children’s Hospital, Elizabeth Quay and Optus Stadium

As stated by the Hon Mark McGowan MLA (then Leader of the Opposition) during a
debate in Parliament on the issue:
They [subcontractors] are ordinary small businesspeople who need certainty because
they spend money in order to undertake work, they have a line of credit with a bank, and
they have a mortgage on the line for the work they are undertaking. If they do not get
paid, they lose their house and their business, and their workers do not get paid.5

In February 2018, the Minister established the IAG. The purpose of the IAG was to
provide an opportunity for targeted consultation with key industry stakeholders on
reforms to protect subcontractors and deliver the Government’s election commitment.
The intent of the consultation process was not to inquire into the existence of security of
payment problems in the industry. This is well documented. Rather, it has been to
identify reforms to address the underlying causes and effects of the problem in line with
the Government’s commitment.

1.2.

Conduct of the process

Mr John Fiocco (Chair) was appointed by the Minister to lead the consultation with the
assistance of the Hon Matthew Swinbourn MLC (Assistant Chair) and staff from DMIRS.
Mr Fiocco is an experienced and respected WA barrister who was admitted to the
Supreme Court of Western Australia and the High Court of Australian in 1973. Mr Fiocco
holds a Bachelor of Laws from the University of Western Australia (1972) and Master of
Laws from the University of Virginia (1977).

4

WA Labor Policy, Protections for Subcontractors, August 2016.
Western Australia, Parliamentary Debates, Legislative Assembly, Tuesday 28 June 2016, 4158f-4169a
(Mr Mark McGowan, Leader of the Opposition).
5
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Mr Fiocco is based at Fourth Floor Chambers and has spent many years practising and
teaching in the areas of bankruptcy and insolvency, commercial law and contract law. Mr
Fiocco holds a position as an Adjunct Associate Professor at the University of Western
Australia Law School.
In 2010, Mr Fiocco was elected a Life Member of the Law Society of Western Australia,
and in 2015 was awarded Lawyer of the Year.
The Hon Matthew Swinbourn MLC was elected to the WA Legislative Council as the
member for the East Metropolitan region in March 2017. Mr Swinbourn is the Chair of
the Standing Committee on Environment and Public Affairs and was a member of the
Select Committee on Elder Abuse.
Before entering Parliament, Mr Swinbourn was a Senior Industrial Officer and lawyer
with the CFMEU (2012-2017) and prior to this was the Senior Industrial Officer at the
Health Services Union (2010-2012). Mr Swinbourn was also a sessional lecturer in
Employment Relations at Notre Dame University (2013-2017).

1.3.

Terms of Reference

The original Terms of Reference were approved by the Minister on 22 February 2018.
Following the Commonwealth’s release of the Murray Report, the Terms of Reference
were amended on 17 April 2018.
As amended, the Terms of Reference require:
The IAG is to make full and careful inquiry with respect to the following matters:
1. Whether amendments should be made to the Building Services (Registration) Act
2011 to:
a. introduce a demerit point system (or other appropriate power) to sanction
builders that do not pay debts owed to subcontractors and suppliers in a timely
manner, or engage in behaviour designed to dissuade a subcontractor or
supplier from enforcing their rights under security of payment legislation;
b. require applicants for registration as a builder to demonstrate sufficient
managerial and business acumen qualifications; and
c. place greater limits on the ability of directors of failed building companies to
obtain a new building contractor registration.
2. Consider the need for new or amended legislation to provide fairer contracting
practices in the industry, by:
a. regulating dealings with retention amounts withheld under construction
contracts, including mandating maximum amounts and time periods for
release;
b. introducing defined processes for calculating deductions from payment claims
made under construction contracts;
c. introducing defined procedures relating to variations and appropriate sanctions
where variation costs have not been approved prior to work commencing; and
d. simplifying and standardising construction contracts by mandating minimum
documentation requirements;
e. prohibiting unfair terms and implying certain reasonable terms into construction
contracts; and
f.

mandating the use of standard form construction contracts.
16
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3. Whether improvements can be made to the rapid adjudication process under the
Construction Contracts Act 2004, to:
a. assist subcontractors and suppliers with small value disputes use the
adjudication process; and
b. improve the compliance framework and standards for registered adjudicators.
4. Whether statutory trust arrangements should be introduced to protect retention
moneys owed to subcontractors in the event a head contractor on the project
experiences financial difficulty, and, if so, preferred models for such trust
arrangements.
5. Consider the recommendations made by Mr John Murray AM to the Commonwealth
Government in the Report on the Review of the Security of Payment Laws, including
the extent to which such recommendations should be adopted in Western Australia.
6. Consider any alternative and/or complementary reforms or measures which will
improve fairness and security of payment for subcontractors and suppliers in the
building and construction industry.

1.4.

Out of Scope

Excluded from the Terms of Reference was any requirement to consider or inquire into
the operation or effectiveness of the:


BSR Act;



BSCRA Act; or



BCI Code.

Consideration of the Government’s election commitments to protect subcontractors
working on public works projects was also not required. This is the responsibility of an
agency working group.

1.5.

Methodology

Extensive consultation with stakeholders occurred over a six-month period from
March to August 2018 (the consultation process).
Industry stakeholders were invited by the Minister to join the IAG. Stakeholders were
selected to provide views from across the residential, commercial and infrastructure
sectors of industry, and from all levels of the contractual chain, including principals,
head contractors, subcontractors and specialist trades, as well as legal and regulatory
bodies. Each stakeholder was invited to nominate one representative and one advisor to
represent their organisation’s views at face-to-face workshops.
Contributions from stakeholders consisted of written and oral feedback. Four discussion
papers were prepared to provide context for the Terms of Reference, and possible
reform options to address each item. Each discussion paper was circulated to
representatives for consultation. During the consultation period for each discussion
paper:


representatives were encouraged to discuss the issues with their own
organisation’s members, to enable their representative to provide feedback;



a face-to-face workshop was held for all representatives to jointly discuss the
issues and options presented and give oral feedback; and
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following the workshop stakeholders were invited to submit written feedback on
the options presented in the discussion paper and workshop, as well as any
alternative options and issues they foresaw.

During the consultation process other professional, trade and legal organisations were
identified as having an interest in the reforms being considered. These stakeholders
were given the opportunity to provide feedback on the discussion papers through written
submissions and private meetings. Some of the organisations provided feedback.
Private meetings were held in August with stakeholders. These meetings provided an
opportunity to discuss in detail the oral and written feedback provided and to confirm
views on the issues and reform options. A set of detailed questions was provided to
stakeholders prior to the private meeting. Where appropriate, oral and written feedback
received from stakeholders has been quoted in the report. Obvious typographical or
syntax errors have been corrected.
A list of the stakeholders consulted is contained in section 1.6 below. A list of all
workshops and meetings is contained in Appendix B.
All feedback from stakeholders was collated and analysed to determine if, and what,
reform was required, and recommendations developed accordingly. The
recommendations represent what is believed will provide the most benefit, as informed
by feedback and the author’s own judgment. Where a recommendation is likely to incur
some cost, either for the Government, industry or consumers, this has been identified.

1.6.

Stakeholders consulted

The following industry organisations and Government agencies were consulted during
the process:


Air Conditioning and Mechanical Contractors Association WA (AMCA);



Australian Institute of Building (AIB);



Australia Institute of Quantity Surveyors (AIQS);



Building and Construction Industry Training Fund (BCITF);



Building Services Board (BSB);



Civil Contractors Federation WA (CCF);



Construction Contractors Association of Western Australia Inc. (CCAWA);



Construction Forestry Mining and Energy Union WA (CFMEU);



Consult Australia (CA);



Department of Communities – Housing (Communities);



Department of Finance – Building Management and Works (BMW);



Department of Mines, Industry Regulation and Safety (DMIRS);



Housing Industry Association of WA (HIA);



Law Society of Western Australia (LSWA);



Master Builders Association of WA (MBA);



Master Electricians Australia WA (MEA);
18
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Master Plumbers and Gasfitters Association of WA (MPGA);



Master Painters and Decorators Australia WA (MPDA);



National Electrical and Communications Association WA (NECA);



Property Council of Australia WA (PCA);



Public Transport Authority (PTA);



Resolution Institute WA (RI);



ReddiFund;



Small Business Development Corporation (SBDC);



Society of Construction Law Australia WA (SoCLA); and



Subcontractors WA Inc (SWA).

1.7.

Statement on the principles of good regulation

In WA proposals for new or amended regulation, and policy proposals that may result in
new or amended regulation, must be assessed in accordance with principles set out by
Department of Treasury’s Better Regulation Unit.
The assessment forms part of WA’s commitment under the Council of Australian
Governments “to ensure that the regulatory impact of proposed regulatory instruments
are made fully transparent to decision makers in advance of decisions being made and
to the public as soon as possible”.6 The assessment determines whether regulatory
action is required or whether reform can be achieved by alternative means, with lower
costs for business and the community.7
The Terms of Reference also required consideration of regulatory impact, stating that:
The IAG should, as far as practicable, identify any negative impacts or additional
regulatory burden that may arise in connection with any recommended reform, which
may be the subject to a Regulatory Impact Assessment at a later date.

Stakeholders provided a lot of feedback on the likely impact of proposed reforms. This
consultation process has been a significant undertaking. Over the last 8 months:


4 comprehensive discussion papers comprising almost 200 pages were prepared
and circulated to stakeholders, and made publically available on a dedicated
webpage;8



4 full-day, face-to-face workshops with stakeholders were held;



21 private meetings were held with stakeholders;



46 written submissions comprising over 300 pages were considered; and

6

Council of Australian Governments, Best practice regulation: a guide for ministerial councils and national standard
setting bodies (October 2007) 1.
7
The Government of Western Australia, Regulatory Impact Assessment Guidelines for Western Australia, 1.
8
https://www.commerce.wa.gov.au/building-commission/industry-advisory-group-security-payment-reform
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regulators and policy agencies in Queensland, New South Wales and South
Australia were consulted on measures implemented in those jurisdictions to
address security of payment.

The discussion papers were broadly consistent with the Government’s guidelines for
Consultation Regulatory Impact Statements. Each discussion paper clearly presented
the problem to be addressed, then detailed various options for reform that could
ameliorate the problem, and analysed the expected benefits and costs of each reform
option. However, a complete economic or quantitative analysis was not undertaken.
Throughout the consultation process, stakeholders were invited to comment on reform
options and discussion questions, and to provide evidence to either support or oppose
the options. Specifically, all stakeholders were invited to comment on:


the step-by-step mechanics of how the reform options would operate;



the potential costs and effect of the reform options on their organisation and/or
members;



ways to minimise any potential adverse effects of the reforms;



when and how the reform options could be implemented;



whether there were any alternative means to achieve the desired outcome; and



when and how the efficacy of any reforms could be evaluated.

Further, at each of the four workshops, stakeholders were invited to respond to
propositions put to them and to adduce evidence – either at the workshop or afterwards,
to substantiate the views expressed.
The consultation process also involved consideration and analysis of current and
historical economic data, together with the findings of previous inquiries into the cause,
scope and gravity of security of payment problems in the building and construction
industry. Material spanning over a century has been examined, going as far back as the
1800s. The recommendations of this report therefore stand on the shoulders of a vast
array of work previously carried out to analyse the problems both in WA and other
Australian states and territories. Having said this, fresh evidence and analysis has been
employed to substantiate the need for reform. The information obtained through the
consultation process paves the way to address the principles of good regulation that
apply to new regulatory proposals by providing evidence of the problem, together with
the benefits to be realised, and potential costs to be incurred, from the Government
adopting the recommended reforms in this report.
Set out below are the principles of good regulation for the purposes of addressing the
impact of the recommendations in this report.
Principle 1: The problem to be solved
A longstanding problem in the building and construction industry is consistently ensuring
that participants in the industry are paid in full and on time for the proper performance of
work. The problem has been the subject of numerous debates, investigations, inquiries
and surveys, as far back as 1869.9

9

Queensland, Parliamentary Debates, Legislative Assembly, 11 June 1869, 324 (Hon Mr Miles).
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The conclusion consistently reached is that the causes of security of payment problems
are complex, multifaceted and difficult to quantify empirically. These observations are
consistent with the feedback received throughout this process.
Despite the challenges of quantifying the full extent of the problem, there is statistical
evidence indicating that:


The industry has one of the highest rates of payment delinquency;10



The industry has one of the highest rates of insolvency of all business sectors in
Australia;11



The overwhelming majority of the estimated losses stemming from industry
insolvencies in WA are borne by unsecured creditors - in other words,
subcontractors;12 and



Poor strategic management of the business and poor financial control, including a
lack of record keeping, are the leading causes of business failures in industry.13

Whilst the causes, scope and gravity of the problem of security of payment have only
been briefly addressed under this heading, throughout this report there is further
evidence confirming both its existence and cost.
Principle 2: Why is there a need for government intervention?
The building and construction industry in WA is of great importance for the economy and
community. The industry hosts the largest number of small businesses, accounting for
19 per cent of all small businesses and 17 per cent of all small business employment in
WA. During 2016-17, $20.3 billion worth of work (excluding engineering construction)
was carried out, and 140,000 Western Australians earned a living in building and
construction.14 It is an industry that is worth protecting and cultivating for the betterment
of not only direct participants, but the community at large.
Security of payment problems undermine and damage the industry, and, by extension,
the community. The effects of these problems are borne not only by industry
participants, but the broader economy. For example, ASIC reports indicate that when an
external administrator is appointed to a failed company in the building and construction
industry, unsecured creditors (typically subcontractors) on average receive less than
11 cents for every dollar they are owed. The financial impact of this to subcontractors
and the WA economy is enormous and beyond refute.
The need for government intervention to address security of payment is old news. It was
established long ago in historical inquiries and, despite previous reforms, there remains
a clear need for further intervention.

10

See Section 3.3.4 of this report.
See Graph 5 in Section 3.3.3 of this report.
12
See Section 3.3.9 of this report.
13
ASIC, Submission to Senate Inquiry into Insolvency in the Construction Industry, (April 2015), 20; also see Section
3.3.8 of this report.
14
ABS Catalogue 1379.0.55.001 Regional Statistics Annual (2010-11 to 2015-16) Western Australia; Department of
Jobs, Tourism, Science and Innovation Western Australian Economic Profile December 2017; Department of Housing,
Housing Industry Forecasting Group: Forecasting Dwelling Commencements in Western Australia 2016-17; Small
Business Development Corporation, Small businesses in Western Australia – At a Glance.
11
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Principle 3: What objectives are you trying to achieve
The objectives were stated by the Minister in his media release on 23 February 2018:
The McGowan Government today announced a review to improve security of payments
for subcontractors in Western Australia's building and construction industry, and the
establishment of an Industry Advisory Group (IAG) ... Once established, the IAG will
complete a full and careful inquiry based on the Terms of Reference.15

And that:
The McGowan Government is delivering on its election commitment to improve
payments to subbies and we are getting on with the job.16

The objective has been to consult with industry stakeholders on industry-wide reforms in
accordance with the Terms of Reference and the Government’s election commitment to
improve payment protections and fairness in the industry for subcontractors.
Principle 4: What is the likely net benefit of each option?
This report notes where recommended reforms will result in increased costs for the
Government, or the industry. All of the recommended reforms operating alongside each
other are likely to improve security of payment in the industry. It is considered that they
will:


reduce the incidences of non-payment or late payment by adopting more
effective security of payment laws;



enable the Building Commissioner to exclude unscrupulous operators from the
building contractor market;



improve the commercial standards and contracting practices of industry
participants; and



reduce the loss of retention moneys and progress claims caused by insolvency
higher in the contractual chain.

The recommendation that is considered likely to have a noteworthy cost impact, albeit in
the short term, is the implementation of a scheme of statutory deemed trusts and
retention trusts. Although, this cost impact may diminish once businesses have adjusted
and accumulated a greater level of working capital to ameliorate the restrictions placed
on their cash flow. In addition, it is considered that the benefits of securing payment to a
vastly greater extent than is presently the case will offset the additional costs incurred as
a result of the trust scheme in the medium-to-long term.
Principle 5: What is the preferred option from those you have considered?
This report captures the feedback and opinion of stakeholders on each one of the reform
options considered. Appendix C illustrates the percentages of stakeholders that
supported and opposed each reform option, or did not have a position at all.
While the prima facie position of stakeholders on whether they ‘supported’ or ‘opposed’
each reform option has been captured and duly considered, ultimately the focus of this
15

Government of Western Australia, ‘Improving security of payment for subcontractors gets approval’ (Media Release,
23 February 2018).
16
Ibid.
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report has been on the substance of the problem to be addressed, rather than making
recommendations based on a straw poll of stakeholders. This report has delved into the
detail by weighing up competing policy considerations, identifying how the reform
options would operate, and analysing stakeholder arguments for and against, to arrive at
what is considered to be a set of balanced recommendations.
Chapters 4 to 7 of this report analyse the feedback and submissions from stakeholders.
The analysis and recommendations are based on a number of considerations including:


The soundness or persuasiveness of the rationale for stakeholders positions.



The proportionality of Government modifying existing or enacting new regulatory
measures to improve security of payment.



The introduction of barriers to entry into the market.



The potential costs to Government, businesses and the wider community; and



The practicality of implementing, monitoring and enforcing compliance with
regulatory measures.

Principle 6: How will you implement and evaluate your preferred option?
The recommendations in this report form a package of reforms, rather than a collection
of individual, stand-alone components. It has been demonstrated repeatedly that there is
no single, catch-all panacea to address security of payment problems in the building and
construction industry. The problem has many dimensions and so requires many fixes.
Accordingly, the recommendations in this report are intended to work together to
improve security of payment across all sectors of the industry and all levels of the
contractual chain.
Stakeholders were invited to comment on various implementation methods including:


Modifying existing legislation or regulations.



Introducing new legislation or regulations.



Modifying or introducing operational-level policies applied by the regulator
(Building Commissioner) and the registration entity (the BSB).



Implementing measures – both voluntary and mandatory – to effect cultural and
behavioural change within the industry.



Maintaining the status quo to some extent or completely.

Feedback was also provided on when and how the efficacy of reform proposals should
be evaluated. This included whether certain reform options could be implemented in
phases, with the efficacy of key parts of the overall reform to be evaluated before the
next part is implemented. Regular reviews of all new reforms will need to occur to
evaluate their ongoing effectiveness and monitor any unintended consequences to
ensure they are promptly addressed.
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2.1.

Building and Construction
Industry

Industry contribution

The building and construction industry is a significant source of employment and income
for the Australian and WA economies. It employs around 9 per cent of the Australian
workforce (11 per cent of the WA workforce) and contributes around 8 per cent to
Australia’s Gross Value Added (see Graph 1).

Graph 1: Composition and contribution of the building and construction industry in Australia.

17

More than 16 per cent of all Australian businesses are engaged in the building and
construction industry, and around 19 per cent of WA businesses. This is the highest
number of individual businesses of any industry sector in Australia, and is likely due to
the subcontract-based nature of the industry resulting in a large number of small
businesses and sole traders.

17

ABS 6291.0.55.003 - Labour Force, Australia, Detailed, Quarterly, Feb 2018 Table 04. Employed persons by
Industry division of main job, and Table 05. Employed persons by State, Territory and Industry division of main job;
ABS 5204.0 - Australian System of National Accounts, 2016-17, Table 5. Gross Value Added (GVA) by Industry; ABS
8165.0 - Counts of Australian Businesses, including Entries and Exits, Jun 2003 to Jun 2017, Table 1.
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The building and construction industry comprises three main sectors: residential,
commercial and engineering construction.
2.1.1.

Residential Construction

Residential construction includes land development, single dwelling and medium and
high-density housing construction, and home renovations. This sector comprises diverse
participants, including major project home builders, small-to-medium builders,
renovators, residential developers, trade contractors, product manufacturers, suppliers
and consultants.
2.1.2.

Commercial Construction

Commercial construction includes all commercial and public buildings – offices, schools,
multi-use developments, shopping centres, hospitals, restaurants, factories, warehouses
and public buildings. Because of the greater technical sophistication and complexity of
commercial construction, businesses operating in this sector tend not to be sole traders.
2.1.3.

Engineering/Civil Construction

Engineering and civil construction includes public transport, pipelines, bridges, roads,
highways and mining infrastructure. Projects vary from small to very large scale, and are
often highly technical and complex. Businesses in this sector tend to be small-to-large
enterprises, rather than sole traders.
2.1.4.

Subcontract system

Typically, most of the work carried out in all sectors of the building and construction
industry is done by independent subcontractors. Independent subcontractors engaged
on smaller, residential construction projects are often partnerships or sole traders.
However, subcontractors engaged for larger projects are usually businesses with one or
more employees. As explained in the LRCWA Report:
Where once much of the construction work was performed by employees of the builder,
now the builder or head contractor normally carries out very little of the work with its
employees. … Bricklayers, carpenters, plumbers, plasterers, electricians and other
suppliers of services and materials are now usually independent subcontractors … In
effect, the modern builder has ceased to be a builder in the traditional sense and has
instead become a project manager or organiser in return for a percentage of the
construction price.18

One stakeholder further commented that:
often subcontractors do not enter into business through their own choice or aspiration.
The way the construction industry is structured has forced tradesmen to become
subcontractors due to the reduction of builders using direct employment for its
workforce.19

There are several reasons why construction work is generally done by independent
subcontractors. The main reason is that it is impractical for companies to maintain a
permanent, continuously-employed workforce, because:
18

Law Reform Commission of Western Australia, Project No 82 – Financial Protection in the Building and
Construction Industry, Report (March 1998).
19
Mr David Eaton, Small Business Commissioner, personal communication, 20 August 2018.
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relying on its own workforce leaves the company geographically restricted in the
jobs for which it can bid;



construction activity fluctuates, and construction sites are temporary workplaces;



different trades are required intermittently, at different stages of a construction
project; and



A head contractor with only a small permanent workforce can concentrate on
management and needs less working capital.20

The type of subcontract arrangement can differ across the different sectors of the
industry. In the residential sector, the use of standardised designs, construction
techniques and materials mean most head contractors will maintain on-going
commercial relations with a regular pool of subcontracted trades. In the commercial and
engineering sectors, specifications and designs are more likely to vary from project to
project, requiring the use of specialised labour and materials, so contractual
relationships may be one-off, and prices set through a competitive tender process.

2.2.

Economic state of the industry

The building and construction industry, more than most other sectors in the economy, is
subject to short-term fluctuations of activity. Construction activity is currently declining in
WA due to reduced mining activity and associated reductions in economic and
population growth. According to data published by BIS, the decline is affecting all three
sectors of the industry, but construction activity is likely to increase in the future.21
2.2.1.

Residential construction – economic outlook

Residential dwelling commencements dropped from a peak of nearly 32,000 in 2014-15
down to 19,800 in 2016-17. BIS predicts the downturn to continue in 2018-19, but with
an expected population increase, new dwelling commencements are forecast to
increase from 2020-21 and return to 24,512 per annum between 2024-28.22 (See Graph
2)

Graph 2: Dwellings commenced annually in Western Australia, 1993-2033.

23

20

Industry Commission, Construction costs of major projects (Australian Government, Report no 8 March 1991) 23.
BIS Oxford Economics, Building in Australia 2018-2033 (2018).
22
Ibid, 62.
23
Ibid.
21
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2.2.2.

Commercial construction – economic outlook

The annual value of commercial construction work peaked at $6.53 billion in 2009-10
before dropping to $4.23 billion by 2015-16 (see Graph 3). Activity stabilised in 2016-17
(+2 per cent). Retail building (+56 per cent) led the way, with a number of major
shopping centre expansions underway. BIS forecasts growth from 2018-23 due to a
number of large projects (see Table 1). However, a downturn is forecast for the mid2020s before further growth toward 2030.24

Graph 3: Value of non-residential building work commenced in WA, 1983-2033.
Western Australia project listing (>$70 million)
Start
Project
2016-17
Forgacs Facility Development
2016-17
Perth Airport DFO
2016-17
Kwinana Waste to Energy Project
2016-17
Elizabeth Quay – Ritz-Carlton Hotel
2016-17
Karratha Health Campus
2016-17
Westfield Carousel Expansion
2016-17
Karrinyup Shopping Centre Redevelopment
2017-18
Forrest Chase Upgrade
2017-18
Midland Gate Shopping Centre Expansion
2017-18
Kings Square – Fremantle Government Office
2017-18
Raine Square Redevelopment
2017-18
Perth Museum Development
2018-19
Bunbury Regional Prison Expansion
2018-19
Bay Village Camp
2018-19
Forrestfield – Airport Link Stations
2018-19
Garden City Redevelopment
2019-20
Joondalup Health Campus
2020-21
Morley-Ellenbrook Train Line – Six Stations
Table 1: WA non-residential project snapshot.
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2.2.3.

Engineering construction – economic outlook

Engineering construction is particularly susceptible to fluctuations in the mining industry,
with annual expenditure predicted to drop by more than half, after sitting above
$40 billion for four years from 2012-15 (see Graph 4). The fall in oil and gas construction
contributed nearly $8 billion to the decline, but pipelines, other mining and heavy
industry construction also fell.27 BIS forecasts privately funded engineering construction
in WA will continue to fall until 2021 or 2022, although recent reports suggest a possible
rise in mining-related construction. Publicly funded engineering construction is expected
to increase through Government investment in road and rail projects
(e.g. Metronet).

Graph 4: Value of engineering construction in Western Australia annually, 1995-2021.

2.3.

28

Laws regulating the building and construction industry

The WA building and construction industry is regulated by a complex amalgamation of
Commonwealth, state and local government laws. This regulation includes industryspecific laws, as well as general commercial laws that apply to businesses, governing
both business-to-business dealings and dealings with consumers.29
Most laws governing the industry are parliamentary enacted legislation and subsidiary
legislation such as regulations and rules. These laws include WA-specific laws, and also
laws that have been nationally harmonised by intergovernmental agreement.30

27

BIS Oxford Economics and Civil Contractors Federation, 2018 Western Australian infrastructure report, 6.
Ibid, 28.
29
See for instance laws governing unfair business practices (such as misleading or deceptive conduct, false or
misleading representations, unconscionable conduct, or representations about country of origin) contained in the
Australian Consumer Law in Schedule 2 to the Competition and Consumer Act 2010 (Cth).
30
Examples of harmonised laws include the Australian consumer law contained in Schedule 2 of the Competition and
Consumer Act 2010 (Cth) and the arbitration laws contained in the Commercial Arbitration Act 2012 (WA).
28
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Some laws apply only to certain types of commercial entities. Notably, the Australian
Constitution gives the Commonwealth Parliament power to make laws for incorporated
legal entities.31 An incorporated entity operating in the WA building and construction
industry will therefore be affected by laws that do not apply to sole traders or
partnerships.
Some Commonwealth laws apply to all WA industry participants, irrespective of whether
they are an incorporated legal entity, where there has been a referral of constitutional
powers by the states.32
Furthermore, many businesses in the industry are subject to a range of non-legislative
requirements. This includes procurement policies and procedures adopted by public
works agencies, codes of practice, as well as common law rules and principles that
apply to construction contracts and business dealings more generally.
A synopsis of the laws governing the operation of key areas of the industry is contained
below.
Area regulated

Legislative instrument

Registration of building service
providers and licensing of ownerbuilders
Complaint resolution for workmanship
and conduct of registered building
service providers

Building Services (Registration) Act 2011
Building Services (Registration) Regulations 2011

Licensing and regulation of
electricians
Licensing and regulation of plumbers
and gas fitters

Registration and regulation of
architects
Commercial Arbitration
Security of payment laws
Home building contracts

Building and demolition approvals and
building standards
Building industry levies

WA/
Cth

Building Services (Complaint Resolution and
Administration) Act 2011
Building Services (Complaint Resolution and
Administration) Regulations 2011
Electricity (Licensing) Regulations 1991
Plumbers Licensing Act 1995
Plumbers Licensing and Plumbing Standards Regulations
2000
Gas Standards Act 1972
Gas Standards (Gasfitting and Consumer Gas
Installations) Regulations 1999
Architects Act 2004
Architects Regulations 2005
Commercial Arbitration Act 2012
Construction Contracts Act 2004
Construction Contracts Regulations 2004
Home Building Contracts Act 1991
Home Building Contracts 1992
Home Building Contracts (Home Indemnity Insurance
Exemptions) Regulations 2002
Building Act 2011
Building Regulations 2012
National Construction Code
Building and Construction Industry Training Fund and
Levy Collection Act 1990
Building and Construction Industry Training Fund and
Levy Collection Regulations 1991
Building Services Levy Act 2011

WA

31

Australia Constitution s. 51(xx).
For example, WA ceded its constitutional law-making power in personal property securities law to the
Commonwealth for the Personal Property Securities Act 2009 (Cth).
32
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Area regulated

Legislative instrument

Protection of heritage listed buildings

Heritage of Western Australia Act 1990
Heritage of Western Australia Regulations 1991
Water Corporations Act 1995
Water Services (Water Corporations Charges)
Regulations 2014.
Planning and Development Act 2005
Planning and Development Regulations 2009 and 13
other pieces of subsidiary legislation
Water Agencies (Powers) Act 1984 and subsidiary
regulations and by-laws
Local government by-laws
Environmental Protection Act 1986 and 23 pieces of
subsidiary legislation
Civil Liability Act 2002
Civil Liability Regulations 2011
Occupiers Liability Act 1985
Limitation Act 1935
Limitation Act 2005
Disposal of Uncollected Goods Act 1970
Disposal of Uncollected Goods Regulations 1971
Transfer of Land Act 1893
Transfer of Land (Surveys) Regulations 1995
Transfer of Land Regulations 2004
Property Law Act 1969
Occupational Safety and Health Act 1984
Occupational Safety and Health Regulations 1996
and various codes of practice.
Industrial Relations Act 1979
Industrial Relations (General) Regulations 1997 and 8
other pieces of subsidiary legislation
Minimum Conditions of Employment Act 1993
Minimum Conditions of Employment Regulations 1993
Construction Industry Portable Paid Long Service Leave
Act 1985
Construction Industry Portable Paid Long Service Leave
Regulations 1986
Western Australian State Awards
Fair Work Act 2009
Fair Work Regulations 2009
Fair Work Commission Rules 2013
Independent Contractor’s Act 2006
Modern Awards
Building and Construction Industry (Improving
Productivity) Act 2016
Corporations Act 2001
Corporations Regulations 2001
Australian Securities and Investments Commission Act
2001.
Personal Property Securities Act 2009
Personal Property Securities Regulations 2010
Australian Competition and Consumer Act 2010 and the
Australian consumer law contained in Schedule 2

Water and sewers

Planning approvals

Environmental protection
Civil liability

Limitation of actions
Disposal of uncollected goods
Dealings with land

Occupational safety and health

Industrial relations and employment
conditions

Regulation of companies and
company directors

Security interests in personal property
Dealings with consumers and
business-to-business dealings

WA/
Cth

Cth

Table 2: Synopsis of laws governing key areas of the construction industry
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3
3.1.

Statement of the Problem

Definition

Despite significant regulation, the building and construction industry has been unable to
consistently ensure that all participants meet contractual obligations to pay in full and on
time for the proper performance of work or materials supplied. This issue is known as
‘security of payment’ and is a controversial and on-going problem within the industry.
Security of payment is a concern for all parties in the supply chain. It can affect
payments owed between the owner and head contractor; head contractor and
consultants; subcontractors and sub-subcontractors; and any parties engaged by subsubcontractors.

3.2.

Actions to date

The need to address security of payment problems in the building and construction
industry has been acknowledged repeatedly in inquiries conducted over the last 100
years. Successive Governments have considered and implemented incremental reforms
in WA since at least 1897. Broadly, there have been six periods where the problem was
addressed, or at least considered.
3.2.1.

Late 1800s

The problem of security of payment was first considered by Parliament in 1897. This led
to the enactment of the Workmen’s Liens Act 1897 (WA), which came into effect in
December 1897 with the object of securing the better payment of workmen’s wages. 33
The impetus for the legislation was noted in the second reading speech by the then
Attorney General, who stated:
Where contracts, and particularly large contracts are taken, there are, unfortunately, in
this as in every other community, many persons who will perpetuate a fraud and rob the
poor workman of his wages.34

The Act established two mechanisms to improve security of payment:
1. A workman who had obtained a judgement against a contractor could serve a
notice on the contractor’s client requiring payment in certain circumstances.35
2. If the workman had not obtained a judgement, and the contract between the
contractor and client was valued greater than £100, the contractor was to provide
to the client a declaration setting out the wages due to every workman on that

33

Western Australia, Parliamentary Debates, Legislative Assembly, 29 November 1897, 644 (R. W. Pennefather,
Attorney General).
34
Ibid.
35
Workmen’s Liens Act 1897 (WA) s. 3.
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job. The contractor was not entitled to any payment from the client until such
declaration was provided.36
However, shortly thereafter the Workmen’s Liens Act was criticised in Parliament as
being unworkable in practice and was replaced with the Workmen’s Wages Act 1898
(WA). The new Act provided workmen with a first charge for unpaid wages up to £10 on
money payable by the owner to the head contractor.37 This Act remained in force until
2009 when it was repealed.38
3.2.2.

Period 1930s to 1960s

Parliament considered the problem of security of payment again in the early 1930s,
while legislating for builders’ registration. A bill to establish a builders’ registration
scheme was introduced into the Legislative Assembly on 17 October 1934.
Members of Parliament noted that the benefits of introducing a builder registration
scheme were multi-faceted. It would “raise the standard of building”, ensure that
“a building shall conform to all the standards of hygiene and stability”, and also mean
that “buildings will have a longer life”.39 It was also believed that registering builders
would improve security of payment for other participants in the building and construction
industry, because it would “prevent people from evading their just responsibilities
towards those for whom they are working, or to whom they may owe money for the
building they are erecting”.40 It was noted in the second reading speech of the Bill that:
Some people of no repute or standing may owe money to merchants, who, when they
come to get their accounts paid, find the debtors have left the State.41

The Bill was passed by the Legislative Assembly with few amendments, but it was not
passed by the Legislative Council and ultimately lapsed.42
In 1939, a new Bill to establish a builders’ registration scheme, similar to the previous
one, was introduced into the Legislative Assembly. 43 The second reading speech for this
new Bill echoed the significance of registration as a way to improve commercial dealings
in the industry, including payment of material suppliers and labourers:
At present, competent and genuine builders have to compete with the person known in
the trade as the jerry-builder … This measure, if it becomes law, will protect against the
incompetent and speculative builders. I believe that on frequent occasions merchants
have not had their bills met on presentation during the construction or at the completion
of the work, and that complaints have been made of workmen not receiving their wages
regularly. If this legislation is enacted the merchants supplying the material and the man
who erects the building will not again have to meet that competition.44

The second reading speech in the Legislative Council also emphasised the protection to
be afforded to owners, suppliers and workers through the registration of builders:

36

Workmen’s Liens Act 1897 (WA) s. 11.
Workmen’s Wages Act 1898 (WA) s. 4.
38
Statute (Repeals and Minor Amendments) Act 2009 (WA) s. 3(1)(k).
39
Western Australia, Parliamentary Debates, Legislative Assembly, 24 October 1934, 925.
40
Ibid.
41
Ibid.
42
Western Australia, Parliamentary Debates, Legislative Assembly, 27 November 1934, 1579.
43
Western Australia, Parliamentary Debates, Legislative Assembly, 30 August 1939, 430.
44
Western Australia, Parliamentary Debates, Legislative Assembly, 6 September 1939, 528.
37
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Probably most honourable members know that reputable builders have in the past had –
and no doubt, unless the Bill passes, will in the future have – to contend with unfair
competition from irresponsible and incompetent persons who practically blow into the
building trade, make a nuisance of themselves by doing bad jobs and letting owners
down or by getting into financial difficulties and letting suppliers down, in most cases by
doing both. The Bill seeks to protect the owner, the supplier and the workman from the
danger of incompetent and unreliable persons engaging in the building industry.45

This Bill was passed as the Builders’ Registration Act 1939 (WA) (BR Act) and
commenced operation on 16 December 1939.
Over time, the BR Act was significantly amended. Notably, in 1962 the registration
scheme was extended to apply to partnerships, companies and other bodies
corporate.46 This was in response to an Honorary Royal Commission into the BR Act
which found that partnerships, companies and other bodies corporate were being used
to evade the builder registration scheme: “a company and at times a partnership can
have its registered builder de-registered and yet carry on business by the simple
expedient of employing another registered builder”.47 It became necessary for
partnerships, companies and other bodies corporate engaged in the business of building
to apply for registration and to have at least one person involved in the business – a
director, partner or employee – who was a registered builder.
3.2.3.

Period 1970s to 1990s

Security of payment was considered again in the 1970s, when Mr Charles Howard Smith
QC delivered his Report of the Inquiry into the Building Industry of Western Australia
1973-74.48 The first item of the inquiry’s terms of reference was:
The present practices relating to the payment of building sub-contractors and as to
whether those practices are giving rise to any, and, if so, what problems, and the
measures that ought to be taken to afford relief against those problems, if any.49

Mr Smith’s report made two key findings in respect to the problem:
1. That the nature of the building and construction industry had changed over the
previous two decades due to the growth of the subcontracting system and
corresponding “waning of the traditional master builder with his substantial plant
and day-labour force of tradesmen and labourers”. The extent of the use of
subcontracting arrangements in the industry was observed to be such that “at the
present time in the house building sector of the industry sub-contractors carry out
between 80% - 90% of the actual construction work and in the case of larger
projects sub-contracting accounts for approximately 60% - 70% thereof”.
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2. That the growth of the subcontracting system was “open to abuse” given that “the
individual performing the work and supplying the material has no direct access to
the source of funds in the event of difficulties or problems arising” with the
solvency of the builder.50
Mr Smith recommended that to protect subcontractors from non-payment or insolvency
in the contractual chain, legislation be enacted creating charges in favour of
subcontractors.51
On 17 June 1974, the Minister for Justice requested the LRCWA to advise on the effects
of enacting charges (and liens) legislation to protect the interests of persons in the
building and construction industry. Following a period of public consultation, the LRCWA
published a report titled Contractors’ Liens in 1974.52 The report noted the unduly high
incidence of insolvency in the industry, but recommended alternatives to liens and
charges. It was considered that legislating for charges, in particular, would “not
materially assist subcontractors and would tend to create more difficulties than it seeks
to solve”.53
Some 20 years later in 1995, the LRCWA was again asked to inquire into security of
payment issues, this time to investigate:
What changes to the law, if any (other than contractors’ liens and charges), should be
adopted for the protection of the interest of subcontractors, workers and others in the
building and construction industry in receiving payment for work done or materials
supplied.54

The then Chairman of the LRCWA, Mr Wayne Martin AC QC (later to become Chief
Justice of Western Australia), released a discussion paper for public consultation in
December 1995. This was followed by the publication of the final report titled Financial
Protections in the Building and Construction Industry in March 1998 (LRCWA Report).
The LRCWA found that “the chain of contracts” in the building and construction industry
“is itself risky, with those at the end of the chain bearing the greatest risk” of nonpayment.55 The LRCWA Report recommended that legislation be enacted to provide that
all sums received by a head contractor on account of its contract price be held in trust
independently of a head contractor’s other moneys.56
3.2.4.

Period 2000s to 2012

The recommendations in the LRCWA Report were not adopted by the Government at
the time. Instead, the Government decided to take a “watch and see role in looking at
the Queensland and New South Wales legislation to determine what may work in those
states”.57
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In October 2000, the Government established a taskforce to consider options for
improving security of payment in the building and construction industry
(WA Taskforce).58
In November 2001, the WA Taskforce delivered its report to the Minister for Housing and
Works. The report recommended against the establishment of a statutory trust regime
because “the need to administer contract payments in a trust framework will impose a
disproportionate and unfair burden on contractors”.59 Instead, the WA Taskforce
recommended enacting prompt payment legislation in the form of the CCA. 60 In May
2002, Cabinet approved the drafting of a Bill and a public consultation process was
initiated for the Construction Industry Payments Bill 2002 (WA Draft Bill).61
The WA Draft Bill – retitled the Construction Contracts Bill 2004 – was passed by
Parliament and received Royal Assent on 8 July 2004.62 The CCA introduced the rapid
adjudication system and commenced operation on 1 January 2005.63
3.2.5.

Period 2012 to 2018

In October 2012, the Minister for Finance, Commerce and Small Business asked the
Small Business Commissioner, Mr David Eaton, to investigate claims by subcontractors
of non-payment on projects managed by BMW. In March 2013, the Small Business
Commissioner provided a report to the Minister for Small Business on the outcomes of
his investigation.
A number of recommendations were made, including that:


BMW improve its processes and procedures for contractor prequalification,
administration of payments to contractors, and management of subcontractor
complaints about non-payment.



The Building Commissioner reviews the suite of dispute resolution legislation to
improve the accessibility of dispute resolution processes in the construction
industry for small business operators.64

All of the Small Business Commissioner’s recommendations were implemented.
On 26 June 2013, the Government announced that it would trial PBAs on certain
construction projects managed by BMW.65
In August 2015, a statutory review of the CCA was completed by Professor Phil Evans.
Professor Evans made a number of recommendations to improve the operation of the
58
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CCA.66 The Government accepted most of the recommendations,67 and in November
2016 the Construction Contracts Amendment Act 2016 (WA) was passed by Parliament
and received Royal Assent. Most of the amendments commenced operation on
15 December 2016.68 The use of PBAs for public works projects was also expanded to
include all projects over $1.5 million managed by BMW using the Australian Standards’
AS2124-1992 form of contract.69
During this same period, the security of payment problem was considered at a national
level. On 4 December 2014, the Senate referred the matter of the scale and incidence of
insolvency in the Australian building and construction industry to the Senate Economics
References Committee (the SERC).70
On 3 December 2015, the SERC Report was published, and made a number of findings
on security of payment, including that:
Businesses now operate in an environment where security of payment is quite low,
where non-payment for work carried out is commonplace, cash flows are uncertain and
businesses lower down in the subcontracting chain have little power.71

The SERC noted that the various states and territories had enacted security of payment
laws. However, it considered that national harmonisation was necessary because:


the vastly different laws, operating in each jurisdiction, were not working as well
as they were intended;



there are significant barriers to access the security of payment laws;



there is poor take up of parties’ enforcement rights under state and territory
regimes; and



the building and construction industry is a national industry and its participants
routinely operate across state borders.72

The SERC recommended that the Commonwealth should enact national legislation
providing for security of payment and access to adjudication processes in the building
and construction industry.73 In response, the Commonwealth commissioned a national
review of security of payment laws.74 The final report of this review (Murray Report) was
completed in December 2017. The Murray Report recommended that:
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The Commonwealth and the state and territory governments work together,
through the BMF, to implement nationally consistent security of payment laws.
The model proposed is based on the security of payment laws in NSW, but
includes features from security of payment laws in other states and territories.75



The Commonwealth takes a lead role in working with the states and territories to
establish a nationally consistent statutory deemed trust model.76

These recommendations are considered in Chapters 6 and 7 of this report.

3.3.

Causes of the problem

Despite more than a century of incremental reform, not only in WA, but across Australia,
the security of payment problem persists. This problem is caused by a number of
complex and inter-connected factors which are discussed below. Where possible,
attempts have been made to quantify the factors using data from various sources and
indicative modelling.
3.3.1.

Structure of the industry

In its submission to the SERC, the CFMEU observed that the building and construction
industry has transitioned from:
an industry dominated by construction companies with large, directly employed skilled
workforces … [into a] pyramid of contractual relationships involving a head contractor at
the top and multiple layers of smaller specialised subcontractors underneath.77

The LRCWA Report noted that this transition in the industry commenced in Australia in
the 1950s and builders have since “ceased to be … builder[s] in the traditional sense
and instead [have] become … project manager[s] or organizer[s] in return for a
percentage of the construction price”.78
Figure 1 illustrates the type of hierarchical structure of contractual relationships that
commonly operates on building and construction projects today.

Figure 1: Contractual hierarchy of payments
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This structure presents two issues that affect security of payment. Firstly, it slows down
the flow of money to the party that performed the work (refer to Case Study 2 in Section
3.3.4).
Secondly, a multi-tiered contractual chain means that money paid by a principal
(i.e. an owner) for work performed often has to pass through the hands of multiple
intermediaries before it is received by the party(s) that physically performed the work.
Each party whose hands the money has to pass through is a possible point of business
failure, and each contractual relationship a possible point at which a dispute can occur.
The occurrence of either reduces the probability of the party at the end of a contractual
chain receiving what is owed to them.
When a business fails, its inability to pay its debts and fulfil its other contractual
obligations presents a financial shock for its contractual counterparts up and down the
contractual chain. These financial shocks can result in cash flow problems and further
business failures which cause the consequences of the initial business failure to ripple
downwards.79
3.3.2.

Thin profit margins

The significance of profit margin to security of payment is two-fold.
Firstly, sustained losses will eventually result in a business suffering cash flow problems.
Cash flow problems for a business in the building and construction industry may
manifest in:


late and short payments to subcontractors;



non-payment of liabilities perceived as not being immediately critical to a
business’s ongoing operations (e.g. tax or employee superannuation); and/or



use of aggressive commercial tactics to obtain more money from parties higher in
a contractual chain and/or reduce payment obligations to parties lower in a
contractual chain.

If not addressed, cash flow problems can lead to insolvency.
Secondly, a business’s profit margin is its primary buffer against the occurrence of
uncertain adverse events for which it bears the risk, e.g. a sudden increase in the cost of
materials or a subcontractor’s insolvency midway through a project (hereafter referred to
as ‘financial shocks’).
Once a business’s profit margin is gone, a financial shock will erode capital reserves (i.e.
the owner’s equity in the business). If a business:


does not hold its capital, or a sufficient portion thereof, as cash;



cannot readily convert its capital into cash or use it as collateral to gain access
cash; and/or



is undercapitalised relative to the risks it takes on;

then financial shocks may result in the above described cash flow problems.
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A thin profit margin means a business only has a slim buffer and even small financial
shocks may cause cash flow problems. The multitude of inquiries into security of
payment in the building and construction industry have variously characterised profit
margins as narrow,80 razor thin,81 tight,82 low83 and small.84 While these statements
seem to be widely accepted, they are not empirically supported (see Table 3).
Industry

Ave

Med

Industry

Ave

Med

Accommodation and Food Services
Retail Trade
Transport, Postal and Warehousing

-2%
1%
3%

0%
1%
1%

6%
8%
6%

2%
2%
3%

Arts and Recreation Services
Other Services
Administrative and Support Services

4%
4%
5%

1%
1%
1%

11%
10%
10%

3%
4%
4%

Manufacturing
Wholesale Trade

3%
3%

2%
2%

10%
24%

5%
15%

Construction

5%

2%

Education and Training
Health Care and Social Assistance
Electricity, Gas, Water and Waste
Services
Public Administration and Safety
Mining
Professional, Scientific and
Technical Services
Agriculture, Forestry and Fishing
Rental, Hiring and Real Estate
Services
Financial and Insurance Services

58%

80%

Table 3: ATO data on net profit margins by sector for 2014-15

The data in Table 3 is compiled by the ATO from company tax returns. The industry
figures are based on 96,583 tax returns filed for the 2014-15 financial year. Compared to
other industries, the average and median net profit margins for the building and
construction industry do not appear to be thin. This corresponds with similar data from
the ABS.85
Considering the data in Table 3, it may be more accurate to say that:


Profit margins in the building and construction industry are thin relative to the
risks faced by industry participants.



Demand for construction services can be highly volatile. When the demand for
construction services is less than the supply, competitive market forces drive
profit margins downward. Accordingly, in these periods, profit margins become
lower than their long-term average (i.e. thin or thinner).

Factors supporting the proposition that profit margins in the building and construction
industry are thin relative to the risks faced by market participants include:


The industry’s insolvency rate, which is higher than that of any other industry
(see Graph 5 in Section 3.3.3).



The high proportion of business asset which are held at risk through:
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o the deferred payment model operating across the industry whereby parties
lower in the contractual chain provide credit to their contractual
counterparts higher in the chain (see Section 3.3.4); and
o the common contractual arrangement whereby retention money is withheld
from payments due to a party lower in the contractual chain as security
against their fulfilment of contractual obligations (see Section 3.3.4);


The highly competitive nature of the industry (see Section 3.3.5).



The nature of the services provided in the building and construction industry.
Particularly for commercial and engineering construction, “each project is unique,
involving a new location, new designs, new personnel, new equipment, new
construction conditions, and uncertain weather”.86

Factors supporting the proposition that profit margins in the building and construction
industry become thin (or thinner) during periods of intense market competition include:


The negative correlation between the growth in the volume of building
construction work in WA and the growth in the number of insolvencies in the WA
industry (see Section 3.3.7).



Reports of market participants bidding for work at or below cost during tough
economic conditions, commonly referred to “buying work”.87 The aim of this highrisk strategy is to keep a business solvent and allow it to maintain its core
workforce until the market turns and more profitable work can be found. 88 While
this strategy can succeed, it leaves a business with no buffer against financial
shocks and, if a business does become insolvent before the market turns, its
creditors’ losses will likely be higher than they otherwise would have been.

3.3.3.

Low capitalisation

A business’s capital may be used to satisfy cash flow shortfalls either directly or as
collateral to a loan facility. As such, a better capitalised business is generally better able
to weather financial shocks.
Determining how well or poorly a business is capitalised it is not always clear cut – a
business may have assets on paper that provide limited financial support in practice. In
this regard, related entity loans are often viewed with suspicion. When a business loans
money to a related entity its capital position is unaffected, however a safe and liquid
asset, in cash, is replaced with a much riskier and far less liquid asset, in a loan due
from a related entity. BMW, for example, in assessing the financial capacity of individual
contractors, excludes related party loans when calculating a contractor’s available
capital as “they cannot be relied upon for the purpose of supporting the contractor”. 89
Similarly, the QBCC, when assessing a party applying for contractor registration in
Queensland excludes loans due from related entities when assessing the capital
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position of a party applying for contractor registration (unless an independent accountant
verifies and certifies that the loans are recoverable).90
While improved stability for a business is desirable for both a business’s owner and its
contractual counterparts, there are a number of countervailing factors that tend to result
in businesses in the building and construction industry (and in other industries) being
undercapitalised. These factors are discussed below.
Return on equity
From the perspective of a business owner, the less money that has to be put into a
business in order to generate a return, the better, as it results in a higher return per
dollar invested (see Case Study 1).
A business owner aiming to maximise its return will generally invest only as much
money as is strictly necessary for the business to operate. Given the payment cycles
and deferred payment terms that are common in the building and construction industry
(see Section 3.3.4), it is possible for a business carrying out an intermediary function in
the supply chain to operate with minimal capital of its own.91
Case Study 1
Contractor
A

Contractor
B

Contractor
C

Contractor
D

$10,000,000

$10,000,000

$10,000,000

$10,000,000

$400,000

$400,000

$500,000

$300,000

4%

4%

5%

3%

Owner’s Equity

$4,000,000

$2,000,000

$4,000,000

$1,200,000

Owner’s Return
on Equity

10%

20%

12.5%

25%

Revenue
Profit
Profit Margin

Contractor A and Contractor B make the same profit from same revenue; however Contractor
B makes twice the return on equity. All other factors being equal, this indicates that there is a
comparatively large amount of idle capital held by Contractor A that its owner could invest
elsewhere.
Alternatively, in a market consisting of Contractors A and B, Contractor B could reduce the
prices it charges by up to 2% and still earn an equal or greater return on equity than Contractor
A. This would allow Contractor B to gain market share from Contractor A.
Contractor C generates the largest profit of any of the four contractors. However, if the owners
of all four contractors had the same $4,000,000 to invest, then the owner of Contractor B would
only need to generate a return of $100,001 (or 5%) on its remaining $2,000,000, and the owner
of Contractor D would only need to generate a return of $200,001 (or 7.14%) on its remaining
$2,800,000 to outperform the owner of Contractor C.

Asset protection
Many businesses in the building and construction industry operate through a corporate
form. The principal attraction of operating through a corporation is the limited liability
protection it affords to a business owner. In the event of a corporation becoming
90
91
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insolvent, an owner only stands to lose their initial investment (adjusting for any
accumulated losses and retained profits) and is only liable to:


pay outstanding money owed to the company on account of shares previously
issued (outstanding share capital);92



pay money owed on account of outstanding loans from the company to the owner;
and



account for benefits received in prohibited circumstances (e.g. through
uncommercial dealings between the company and the owner).93

For this reason, an owner of a business that operates through a corporate form has a
strong incentive to limit their investment to the minimum required to operate the
business. This is particularly relevant in the building and construction industry where
corporate insolvencies are experienced at a higher rate than in any other industry
(see Graph 5).

Graph 5: Annual company failure rates by industry, 2000-2015.
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Low barriers to entry in WA
In WA, only a small number of trades are registered. These are building contractors, 95
painting contractors,96 electricians,97 plumbers98 and gas fitters.99 None of the
registration frameworks prescribe minimum capital requirements for registered entities.
The closest any registration framework comes to such a requirement is that which
applies to building contractors. Under the BSR Act, applicants seeking to attain or renew
registration as a building contractor are required to satisfy the financial requirements set
out by the regulations.100 The sole financial requirement in the BSR Regulations is that
an applicant must have the capacity to pay its debts as and when they fall due. 101
In assessing whether an applicant has this capacity, the BSB may consider an
applicant’s capital position, but no minimum threshold is prescribed.102
3.3.4.

Money at risk – deferred payment and retention money

Money may be considered as having been earnt, and may have been factored into a
declared profit, but it remains at risk until it is received. This issue affects creditors in all
industries, but is particularly prevalent in the building and construction industry where
the extension of trade credit is almost non-negotiable103 and where the use of retention
money as a form of contractual security is common.
The Collins Report noted that money received by head contractors on account of work
performed by subcontractors, and retention money withheld, was commonly used for:


paying claims related to other jobs;



paying off or reducing bank overdrafts and other debts;



paying a head contractor’s business overheads;



purchasing property;



funding discretionary luxury expenditures; and



funding speculative development activities.104

Even when money received or withheld is not used for any of the above purposes, the
parties to whom such money is owed, generally stand as unsecured creditors.
This means that if a party in the contractual chain becomes insolvent, its contractual
counterparts lower in the chain are unlikely to receive any of what is owed to them
(see Table 8 in Section 3.3.9).
In 2013, the Reserve Bank of Australia examined the use of trade credit in Australian
business and determined that in the construction industry approximately 32 per cent of
businesses’ assets were made up of accounts receivable (i.e. money owed to them by a

95

BSR Act.
BSR Act.
97
Electrical (Licensing) Regulations 1991 (WA).
98
Plumbing Licensing and Plumbing Standards Regulation 2000 (WA).
99
Gas Standards (Gasfitting and Consumer Gas Installations) Regulations 1999 (WA).
100
BSR Act, s. 8(1)(b).
101
BSR Regulations, r. 18(1).
102
BSR Regulations, r. 18(2)(a).
103
WA Taskforce Report, op cit, 8.
104
Collins Report, op cit, 14.
96

43

contractual counterpart higher up the supply chain). This was more than in any other
industry and highlights the extent of the risk faced by businesses operating in the
building and construction industry (see Graph 6).

Graph 6: Median Accounts Payable and Accounts Receivable as a Percentage of Total
105
Assets, 2011-12

Deferred payment
The predominant model for the supply of services in the building and construction
industry involves periodic valuation of work performed and deferred payment for such
work. This results in lengthy delays between when work is performed and when payment
for that work is received (see Case Study 2).
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Case Study 2
This timeline is based on a monthly payment cycle, and the payment processes set out in the
Australian Standards suite of construction contracts and subcontracts (e.g. AS2124-1992 and
AS2545-1993).
Day 1

The contractor and its subcontractors commence work.

Day 28

The subcontractors submit payment claims to the contractor for work performed
between Day 1 and Day 28.

Day 30

The contractor submits its payment claim to the principal for the aggregated value of the
subcontractors’ claims, any direct input or site costs incurred by the contractor up until
Day 30 and the contractor’s overheads and profit.

Day 44

The principal issues a payment certificate to the contractor, setting out how much the
contractor will be paid. If there is difference between the amount claimed and the
amount certified for payment, reasons are stated in the payment certificate.

Day 49

The contractor, knowing what it will receive from the principal, issues payment
certificates to its subcontractors in response to their payment claims.

Day 58

The principal pays the contractor the amount stated in its payment certificate.

Day 63

The contractor the pays its subcontractors the amounts stated in their payment
certificates.

For work performed by subcontractors in the first week of the project (days 1-7), payment will not
be received until the end of the ninth week (day 63). Section 10 of the CCA prohibits trade credit
terms longer than 42 days. The above example does not contravene this prohibition as it applies
from the date the payment claim is made (which can be freely restricted under a contract).

The deferred payment model reflects the power imbalance between the parties in the
contracting chain and is designed to protect the interests of principals. It allows a
principal to:


Verify that workmanship and materials supplied meet the agreed standards
before making payment.



Make deductions for late performance and other agreed causes without reference
to a court or having to enforce a judgment.



Withhold disputed moneys and thereby retain some protection against
counterparty insolvency while the dispute is ongoing.



Avoid falling foul of time bar provisions governing the commencement of dispute
proceedings (to the extent that a dispute relates to a matter for which the principal
holds the money).



Reduce its overall financing costs.

Head contractors, in turn, mirror such payment arrangements down into their
subcontracts, although, as illustrated in Case Study 2, payment terms may be longer so
that:


If the head contractor’s payment claim is subject to any reductions or withholdings
this can be reflected in payments made to subcontractors; and



a head contractor can avoid, as far as possible, using its own capital reserves to
pay subcontractors.

Where subcontractors engage sub-subcontractors, this pattern repeats.
45

The risk presented by deferred payments is exacerbated by the widespread problem of
late payment (i.e. where payment is made beyond agreed terms) as it results in a
greater amount owed at any given time.
Surveys on payment times were conducted both as part of the Australian Small
Business and Family Enterprise Ombudsman’s (ASBFEO) 2017 Payment Times and
Practices Inquiry, and as part of the Murray Report.
The ASBFEO received survey responses from 510 businesses operating in the building
and construction industry.106 All respondents claimed to have experienced some degree
of late payment, with 48.8 per cent of respondents claiming that more than 40 per cent
of their invoices for the preceding financial year were paid late and 28.4 per cent of
respondents claiming that more than 60 per cent of their invoices for the preceding
financial year were paid late.107 In estimating the degree to which payments were late,
48 per cent of respondents claimed that, on average, late payments remained
outstanding for more than 30 days beyond agreed terms.108
The ASBFEO’s survey questions appear to have been repeated as part of the Murray
Report’s survey. The Murray Report survey received responses for 526 businesses
operating in the building and construction industry. 109 In contrast to the ASBFEO results,
72 per cent of respondents claimed that greater than 40 per cent of their invoices for the
preceding financial year were paid late and 36 per cent of respondents claimed that
greater than 60 per cent of their invoices for the preceding financial year were paid
late.110 In estimating the degree to which payments were late, 44 per cent of
respondents claimed that, on average, late payments remained outstanding for more
than 30 days beyond agreed terms.111
While forming a position based upon data derived from voluntary surveys is inherently
risky, the findings of the ASBFEO and Murray Report surveys are supported by the more
empirical measures regularly reported by Illion (formally Dun & Bradstreet).
Illion publishes a quarterly report analysing payment trends in Australia by industry,
jurisdiction and business size. In its report for the first quarter of 2018, it noted that 31.2
per cent of all business-to-business payments, across all industries, were made late.112
This was a marked improvement over previous periods where late payment had
represented as much as 41.1 per cent of all business-to-business payments.113
Payments that were made late were reported as being late by an average of 11.7
days.114 In its report for the second quarter of 2017, Illion provided analysis of average
late payment times in WA by industry (see Graph 7).
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Graph 7: Average late business-to-business payments in WA by industry, 2nd quarter 2017

115

Retention money
Construction contracts commonly require the party performing the work to provide the
party paying for the work with security; this typically takes the form of either:


an unconditional undertaking to pay from a bank or an insurer (i.e. a bank
guarantee or insurance bond); or



cash withheld from progress payments due under the contract.

This security, when coupled with contractual recourse rights, gives the party that paid for
the work with:


a means of recouping losses stemming from agreed causes without reference to
a court or having to enforce a judgement; and



some protection against losses arising out of their contractual counterpart’s
insolvency during the course of the contract.

The Collins Report noted that:
[W]hilst security in the form of bank guarantees is widely used on large commercial
building and construction projects, cash [(retention money)] is still considered to be the
most common form of security used in subcontract agreements.116

Reasons cited for the use of retention money over bank guarantees included small
contractors and subcontractors not having sufficient collateral to obtain a bank
guarantee; not wanting to offer up personal assets (e.g. the family home) as collateral
for a bank guarantee; and the cost of fees associated with bank guarantees.117 While not
expressly cited, the Collins Report discusses at length the practice of parties holding
retention money using it to supplement their working capital. Thus, a party paying for
work may choose to require retention money as the form of security in order to obtain
this secondary benefit.
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The percentage of contractual security varies depending upon the parties and the nature
of a project, however the industry standard appears to be 5 per cent of the contract
value, with half released when the project is complete and the other half released at the
end of a contractual DLP. Some stakeholders have noted that release dates for security
held under subcontracts may be tied to milestones under head contracts. This can
substantially delay the release of security for subcontractors. While retention money is
only a small percentage of the value of any individual contract, the duration for which it is
held means that, at any given time, a party may have retention money held against all of
its current projects as well as all projects it has completed in the previous year or more.
Cumulatively, this can add up to a sizable portion of the amount the party is owed at any
given time (see Case Study 3).
Case Study 3
Subcontractor X operates a steady business. Its revenue year to year is approximately the same, as are
the values of the contracts won, which are spread out evenly over the course of each year (commencing
monthly). On average, Subcontractor X:


take six months to complete each contract; and



completes the same value of work on each contract in each month.

Subcontractor X does all of its work for Contractor Y. Under Contractor Y’s standard contract terms are:


Subcontractor X submits an invoice at the end of each month for work completed in that month;



One month after receiving an invoice from Subcontractor X, Contractor Y pays the invoiced
amount;



Contractor Y deducts retention money from progress payments at a rate of 10% until the total
amount held is equal to 5% of the contract value; and



Half of the retention money is released to Subcontractor X when the project is completed and the
other half is released at the end of a 12-month DLP.

Based on these variables it is possible to calculate how much Subcontractor X is owed at any time
(in terms of both progress payments and retention money) as a percentage of its annual revenue by
applying the below formulae:
Retention Money Withheld as a
Percentage of Revenue

+

Money Owed on Trade Credit
as a Percentage of Revenue

=

Total Money Owed as a
Percentage of Revenue

(((RR x CD) / 365) x RH) + ((RR /
2) x DLP) / 365)

+

(P x (TC / 365))

=

Total Money Owed as a
Percentage of Revenue

(((0.05 x 182.5) / 365) x 0.8333) +
((0.05 / 2) x 365) / 365)

+

(0.95 x (30.4166 / 365))

=

Total Money Owed as a
Percentage of Revenue

4.583%

+

7.917%

=

12.5%

Where:
RR

The contractual retention rate (5%).

CD

The average contract duration in days (six months (182.5 days).

RH

The average proportion of retentions held by Contractor Y on all contracts yet to reach completion
(average of 1/3, 2/3, 3/3, 3/3, 3/3 and 3/3 is 15/18 or 0.8333).

DLP

The average defects liability period in days (365).

Continued on next page
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P

The average proportion of progress payment entitlements to be paid to Subcontractor X each
month, after accounting for retentions withheld (average of 9/10, 9/10, 9/10, 10/10, 10/10 and
10/10 is 57/60 or 0.95).

TC

The average trade credit period (one month (30.4166 days).

Accordingly, at any time the money owed to Subcontract X is:


36.664% retention money withheld (4.583% ÷ 12.5% = 36.664%); and



63.336% money owed on trade credit (7.917% ÷ 12.5% = 63.336%)

Notes:
1.

The formula used in this case study works for the variables stated and would need to be adjusted if variables
were different (e.g. growth in revenue or project payments following a bell curved distribution).
Notwithstanding this it provides a baseline for analysis.

2. The weighted average time until release for the retention money held by Contractor Y is between 7.12 and
8.03 months. This longer maturity period, as compared to money owed on trade credit, is what makes
retention money such an attractive option to supplement a business’ working capital.

3.3.5.

Competition in the construction industry

For a business supplying services, the building and construction industry is a highly
competitive market. This is relevant to the issue of security of payment as competition is
one of the main drivers of thin profit margins and is the means by which risk is pushed
down the contractual chain.
Low barriers to entry
Only building contractors, painting contractors, plumbers, electricians and gas fitters
need to be registered in WA. (See section 3.3.3) Registration requirements for these
contractors focus on technical qualifications and experience. While this does present a
barrier to entry, other features of these registration frameworks are not overly restrictive.
Notably, there are no strict requirements relating to minimum financial capacity, the
annual registration costs are relatively low and there is no limit to the number of parties
that may be registered. Outside of these registered trades, all a party needs in order to
open a business in the building and construction industry is:


to convince a contractual counterpart that they have the capacity to perform a set
scope of work;



basic tools of a trade. Larger items of construction equipment can be hired;



suppliers and/or subcontractors willing to extend trade credit; and



a willingness to take on risk.

Homogenous outputs
In most instances, construction work is done in accordance with detailed designs and
specifications. When multiple parties are asked to quote for the same work, their
services are seen as being identical, and price will be the main factor determining who
wins the work. While businesses will try to differentiate themselves on the basis of a
proven record of successful delivery in a particular type of construction, a relationshipfocussed approach to project and contract management or some value adding variable,
these qualitative factors are more likely to influence who is asked to quote, rather than
whose quote is accepted (though where quote prices are equivalent, such factors may
be considered).
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While this does not necessarily apply to the top tiers of the supply chain in the residential
sector, or on design and construct projects in the commercial or engineering sectors, it
generally will apply to the lower tiers of these supply chains where scopes of work and
contractual terms offered become fixed and where prices are compared by technically
informed customers.
Low market concentration
The Murray Report observed that:
the industry is characterised by low market concentration … and is primarily driven by
smaller businesses. The nine largest construction companies are estimated to hold less
than 10% of the market share, with the top two companies holding approximately 4.5% of
the market share.
As of June 2016, the building and construction industry had the highest number of
businesses operating in Australia, with 358,466 businesses.118

While largely accurate, this characterisation is a perhaps too broad as not all of these
businesses are in competition with one another. In addition to the sectors already
discussed in this report (residential, commercial and engineering), the construction
market is divided by trade discipline, geography and financial capacity. Concentration
varies in each discrete sub-market. For example, the market for heating, ventilation and
air-conditioning subcontractors in Australia is reported as being dominated by four large
firms with a few dozen smaller firms working in local markets.119
Procurement methods
Much of the work in the building and construction industry, particularly in the commercial
and engineering sectors, is procured through competitive bidding processes.
When bidding for work, businesses are often at an informational disadvantage compared
to their customers as they will generally be unaware of:


who they are bidding against; and/or



how the other bidders are pricing the work.

Consequently, the lowest bidder may unintentionally undercut the second lowest bidder
by a sizable margin and thereby deprive themselves of profit that could have otherwise
been priced into their bid.
Additionally, there is the practice of bid shopping, where a lowest bidder’s offer is
subsequently shopped to other bidders as the starting point for a ‘Dutch auction’:
This involves a head contractor obtaining pre-tender quotes from subcontractors on the
basis that the subcontractor's quote will be accepted if the head contractor's tender is
successful. However, once the tender is successful, the head contractor shops for prices
with other subcontractors.120
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3.3.6.

Risk allocation

Each party in a contractual chain will seek to maximise its return while minimising its
exposure to risk. In a competitive market, the party with the strongest negotiating
position will, within limits, control the allocation of risk. In a market where the supply of
services is greater than the demand for those services, the purchaser (i.e. the party
higher in the contractual chain) will have the stronger negotiation position. While the
opposite should hold true, it is predicated on the parties having equal access to and
understanding of relevant information. This is not usually the case, with the party lower
in the contractual chain often being at an informational disadvantage. As was observed
in the Collins Report:
The relationship of contract between Contractor and Sub-contractor is often fraught with
significant power imbalances. More often than not, the Contractor has greater resources
than its Sub-contractors in manpower, money and commercial acumen. Put simply, the
relationship is often one of reliance. The Subcontractor relies upon the Contractor for the
supply of on-going work. Unless the Sub-contractor is a specialist in its chosen field, it is
more likely than not, that if the Sub-contractor withdraws its labour or is simply
unavailable to perform work for the Contractor, there is a ready supply of alternative Subcontractors keen for the opportunity to work.121

However, head contractors are often placed in a similar position when negotiating with
principals. In a 2011 report, looking at the allocation of risk on high value construction
projects, law firm Blake Dawson (as it was then) noted that survey respondents
suggested “principals shift risk onto head contractors because they have the power to do
so” and that they do so because they “think it is the best commercial solution for
them”.122
The report also noted that 58 per cent of head contractors surveyed felt that all or a
majority of project risks were imposed upon them.123
In a survey conducted the by the University of Melbourne Law School, as part of a 2014
research project into the use of standard form contracts in the building and construction
industry, it was found that contract forms were determined by:


the principal or its legal advisor approximately 80 per cent of the time;



agents of the principal (architects or superintendents) or parties to whom the
principal owed obligations (financiers) approximately 17 per cent of the time; and



the contractor approximately 3 per cent of the time.124

Where standard form contracts were used, they were found to be amended 84 per cent
of the time125 with the need to shift risk allocation being the primary reason for
amendment.126

121

Collins Report, op cit, 62-63.
‘Scope for Improvement 2011 - Project Risk – Getting the Right Balance and Outcomes’ (Report, Blake Dawson,
2011) 7.
123
Ibid, 7.
124
John Sharkey, Matthew Bell, Wayne Jocic, Rami Marginean, ‘Standard Forms of Contract in the Australian
Construction Industry’ (Research Report, University of Melbourne Law School, June 2014) 32.
125
Ibid, 35.
126
Ibid, 39.
122

51

In order to manage their exposure to risk, head contractors will commonly mirror
obligations imposed upon them under the head contract into the terms of related
subcontracts. Subcontractors on large projects may do the same when engaging subsubcontractors. This is commonly referred to as ‘back-to-back’ contracting.127 It often
becomes operationally necessary for contractual terms to get progressively more
onerous at each step down the contracting chain.128 This has already been noted with
payment terms, and time bars present another good example. Under the terms of a
head contract, a contractor may be required to notify the principal of a delay event within
10 days of the event commencing otherwise it will not be entitled to any extension of
time, irrespective of cause. In order to comply with this notice requirement, the head
contractor may prescribe in its subcontracts a matching time bar with a shorter notice
period (e.g. 5 days).
The consequence of the imbalance in negotiating power in the building and construction
industry is that risk is generally concentrated at the bottom of the contractual chain. In a
“perfect world a contractor [or subcontractor would have] both properly recognised all of
the risks in a job and in fact priced those risks”,129 however this is all too often not the
case. Market forces, including competing businesses that may not have identified or
priced project risks, can mean that “if you recognise and priced all of the risks inherent in
a job you would never get a single job awarded to you”.130This ultimately means that
parties lower in the contractual chain are both:


more likely than parties higher in the chain to be confronted with financial shocks
(as they bear the immediate financial consequences when a contractually
assigned risk manifests); and



less likely than parties higher in the chain to have factored adequate risk
premiums into their profit margins.

Consequently, parties lower in the contractual chain are at a higher risk of experiencing
cash flow problems and becoming insolvent when project risks manifest.

Graph 8: The building cycle
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Cyclical nature of the construction industry – boom to bust

3.3.7.

Demand for services in the building construction industry follows short term cycles and
an underlying long-term trend (see Graph 8).
The short-term cycle is made up of four phases: upturn, boom, downturn and bust. As
explained by BIS:


after a period of stagnation in building activity, below the long-run sustainable level of
demand, stocks are low and excess demand emerges, deficient stock leads to activity
levels that start to rise (upswing)



developers’ margins become more attractive and activity accelerates, maximum
building activity leads to industry at full capacity (boom)



activity eventually overshoots to a level greater than sustainable by the underlying
demand, surplus stock sees sales volumes fall and activity levels slump dramatically
(downturn)



forced sales result in a substantial moderation in demand expectations, activity levels
bottom below long-run desired levels (bust).132

These cycles result in a high degree of volatility in the demand for services in the
building and construction industry. Again, as explained by BIS:
The residential building cycle can involve rises in an upturn of between 50% and 80%. In
the office sector, building activity can increase by up to 400% during an upturn and the
boom can last for six or seven years, while prices may rise from 30% to 80% in real
terms in an upturn.133

As the cycle moves from boom to bust, competition for work intensifies, driving profit
margins downward and giving parties higher in the contractual chain a stronger
negotiation position with which to push further project risks onto those lower in the chain.
As discussed in Sections 3.3.2, this results in increased risk to cash flow and a
heightened risk of insolvency.
This was observed by the Electrical Trades Union of Australia in evidence quoted in the
SERC Report:
There is a steady inverse relationship between in insolvencies and economic growth and
productivity. When economic and productivity growth has been higher, growth in
insolvency activity has trended lower and vice versa. The global financial crisis is good
example of illustrating this relationship … In 2008-09, company insolvency
administrations grew by a record 26.5%.134

Graph 9 shows the value of building work (excluding engineering construction)
performed in WA between 2001 and 2017, within successive three-month intervals after
it has been adjusted to remove price and seasonal variances. It provides a standardised
and comparable estimate of the volume of building work available.
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Graph 9: Value of building work done in WA by quarter, adjusted for price and seasonal variances
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There are three distinct phases visible in Graph 9:
Phase One: 31 March 2001 to 30 June 2010. Building activity increases steadily
from $1,592,735,000 in a quarter to $3,367,935,000 in a quarter. There is a period
of contraction from 31 March 2009 to 31 October 2009, likely attributable to the
global financial crisis, however this is offset by above-trend growth in the following
three quarters. Over a 10-year, three-month period, the volume of building work
done increased by 7.58 per cent per annum.
Phase Two: 31 October 2010 to 31 October 2015. Building activity holds relatively
constant only increasing from $3,367,935,000 in a quarter to $3,688,532,000 in a
quarter. Over a five-year, three-month period, the volume of building work done
increased by 1.75 per cent per annum.
Phase Three: 31 December 2015 to 31 December 2017. Building activity fell from
$3,688,532,000 per quarter to $2,739,835,000 per quarter. Over a two-year period,
the volume of building work done fell by 12.12 per cent per annum.
ASIC publishes data on external administrator appointments.136 The reports available
date back to the 2009-10 financial year and break down the number of external
administrator appointments by jurisdiction and industry. The data for the WA building
and construction industry is set out in Table 4.
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54

Chapter 3: Statement of the Problem

Financial Year

Number of Insolvencies

Annual Growth Rate

79
77
113
127
159
134
184
218

-2.53%
46.75%
12.39%
25.20%
-15.72%
37.31%
18.48%

2009-10
2010-11
2011-12
2012-13
2013-14
2014-15
2015-16
2016-17

Table 4: External administrator appointments for the WA construction industry
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Notwithstanding the time lag between the two sets of data, the number of insolvencies
appears to negatively correlate (trend in opposite directions) with the volume of total
building work performed (shown in Graph 9).
The number of insolvencies for 2009-10 and 2010-11, and likely the early part of 201112, aligns with the tail end of Phase One, characterised by continuous growth in demand
for building services. Here the rate of insolvency is likely lower than the long-term trend.
The number of insolvencies for 2011-12 through to 2014-15, and likely the early part of
2015-16, appears to align with Phase Two where demand for building services is
relatively flat. Here the rate of insolvency is likely nearer its long-term trend.
Finally, the number of insolvencies for 2015-16 and 2016-17 appears to align with Phase
Three where demand for building services decreases. Here the rate of insolvency is
likely above its long-term trend.
3.3.8.

Lack of business acumen

For the trades regulated under a statutory registration framework in WA (see Section
3.3.3 and Chapter 4), the possession of business skills and experience is not given
much consideration.
For builders, the BSR Act divides registration requirements into two streams, those that
apply to building contractors and those that apply to building practitioners. 138 Of these,
only the registration requirements for building practitioners includes minimum
qualification and experience requirements. Under the BSR Regulations there are six
alternative sets of qualification and experience that are considered acceptable. Of these
six sets, only one requires an applicant to have completed any business training. 139 As a
consequence, there is no guarantee of business acumen even amongst WA’s building
contractors. This holds true for WA’s other registered trades, and all unregistered trades.
In regard to business acumen, the WA Taskforce Report noted that:
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As in any industry, poor businesses practices will lead to disaster. The construction
industry is perhaps more prone to this because it is usually technical skill rather than
business acumen that induces people to become contractors or subcontractors.
Particularly amongst smaller contractors, the key personnel are usually engaged on site
during the day, and attempt to manage the business at night or with the assistance of a
spouse or family member. As a result, it is likely that many contractors do not have a
good day to day understanding of the financial health of the business.140

On the related note of legal acumen, the Evans Report noted in 2015 that:
There was a lack of understanding that adjudication determinations are interim in nature
and do not affect the parties’ rights under the common law of contract … Additionally,
many issues raised related to a general lack of understanding of the basic principles of
contractual rights and obligations.141

This potential lack of business and legal acumen amongst industry participants
increases the likelihood that parties will not adequately identify, price and manage
commercial and legal risks. This markedly increases the risk of a business becoming
insolvent as a result of trading losses or financial shocks.
The connection between lack of business acumen and company failure is evident in the
reported causes of corporate insolvency. “Poor strategic management of business” is
consistently one of the top two causes of insolvency reported by external administrators
(see Graph 10) and is cited as a causal factor in over half of all company failures in the
WA building and construction industry for each financial year between 2012-13 and
2016-17. Further, the related causes of “poor financial controls, including lack of
records” and “poor management of accounts receivable” feature strongly in each of the
financial years from 2012-13 to 2016-17.

Graph 10: Causes of company failure in the WA building construction industry
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3.3.9.

Insolvency

In their initial report to ASIC, external administrators are required to estimate the extent
to which a company’s liabilities exceed its assets. These estimates are grouped into
seven asset deficiency bands. Using the upper and lower limits of these bands, it is
possible to estimate the total loss stemming from building and construction industry
insolvencies in WA (see Tables 5 and 6).
Deficiency Band

WA Construction
Insolvencies

Lowest Estimate

Highest Estimate

$0–$50,000

10

$0

$500,000

$50,001–$250,000

54

$2,700,054

$13,500,000

$250,001–$499,999

40

$10,000,040

$19,999,960

$500,000–$999,999

30

$15,000,000

$29,999,970

$1,000,000–$4,999,999

50

$50,000,000

$249,999,950

$5,000,000–$10,000,000

16

$80,000,000

$160,000,000

$10,000,001+

18

$180,000,018

$180,000,018

Total

218

$337,700,112

$653,999,898

Table 5: Estimated total loss stemming from building and construction industry
143
insolvencies WA, 2016-17
WA Construction
Financial Year
Lowest Estimate
Highest Estimate
Insolvencies
2009-10

77

$126,550,037

$268,399,964

2010-11

77

$102,350,035

$226,649,964

2011-12

113

$105,450,058

$246,449,932

2012-13

127

$154,400,061

$365,349,929

2013-14

159

$169,100,078

$369,349,912

2014-15

134

$107,500,066

$284,749,911

2015-16

184

$150,600,090

$434,849,889

2016-17

218

$337,700,112

$653,999,898

Total

1089

$1,253,650,537

$2,849,799,399

$156,706,317

$356,224,925

Average

136.12

Table 6: Estimated total loss stemming from building and construction industry
144
insolvencies in WA, 2009-10 to 2016-17

When a company is liquidated, funds are disbursed to creditors in accordance with the
priority rules set out in the Corporations Act. First priority goes to secured creditors, then
priority unsecured creditors (i.e. the liquidator’s fees, and company employees’
entitlements), then unsecured creditors and then shareholders. Subcontractors are
typically unsecured creditors in respect of amounts owed to them by parties higher in the
contracting chain.
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144
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As may be expected, the majority of the estimated losses stemming from building and
construction industry insolvencies in WA are borne by unsecured creditors (see Tables 7
and 8).
WA Construction
Insolvencies

Financial Year

Low Side Estimate

High Side Estimate

2009-10

77

$85,500,015

$195,999,947

2010-11

77

$66,000,009

$172,749,944

2011-12

113

$104,500,017

$229,499,920

2012-13

127

$98,750,020

$262,499,908

2013-14

159

$110,250,021

$299,499,879

2014-15

134

$78,500,027

$212,999,888

2015-16

184

$94,500,025

$311,249,845

2016-17

218

$237,750,034

$505,499,841

Total

1089

$875,750,168

$2,189,999,172

136.12

$109,468,771

$273,749,897

Average

Table 7: Estimated unsecured creditor claims stemming from building and
145
construction industry insolvencies in WA, 2009-10 to 2016-17
Estimated Cents on
the Dollar Return

WA Construction
Industry Insolvencies

Percentage of WA Construction
Industry Insolvencies

0

189

86.70%

1 – 10

23

10.55%

11 – 20

5

2.29%

21 – 50

0

0.00%

51 – 100

1

0.46%

218

100%

Total

Table 8: Estimated return to unsecured creditors in the building and
146
construction industry insolvencies in WA, 2016-17

3.3.10.

Phoenixing

‘Phoenixing’ occurs when a company fails and its director(s) create a new company in
the same industry. Depending on the circumstances, phoenixing can be characterised
as legal, problematic, or illegal:


Legal - a new company is established to rescue a failed company, perhaps
through a DOCA. The worth of the failed company’s assets is maintained, and
creditors and employees are better off than had the company not been
resurrected.147



Problematic – a company fails, perhaps due to incompetent management by the
director(s). While there may be no evidence of intention to defraud creditors or
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avoid debts, the resurrection of the company is not beneficial to creditors or the
industry.148


Illegal - assets from an indebted company are intentionally transferred to a new
company to avoid paying creditors, tax or employee entitlements.149

Illegal phoenixing is relevant to security of payment problems because:


it increases the number of insolvencies experienced in the building and
construction industry, the effects of which, as already discussed, can spread
beyond an insolvent party’s immediate contractual counterparts; and



each of these insolvencies, by design, is one in which unsecured creditor claims
go unsatisfied.

The key characteristics of illegal phoenix activity are:


a company fails and is unable to pay its debts;



a company acts in a manner that intentionally denies unsecured creditors equal
access to the company's assets to meet and pay debts; and



soon after the failure of the initial company (usually within 12 months), a new
company commences which may use some or all of the assets of the former
business and is controlled by parties related to either the management or
directors of the previous company.150

Illegal phoenix activity is a serious crime.151 However, it is not illegal, or even
uncommon, for businesses to fail and directors to subsequently establish a new
business in the same industry. It is accordingly extremely difficult for regulators to
distinguish illegal phoenix activity from problematic or legal phoenixing.
Identifying illegal phoenix activity generally requires considering an individual’s
behaviour over a long period of time. A joint study by the Melbourne University Law
School and Monash University Business School found that:
Illegal phoenix activity is not susceptible to precise modelling, such that if certain
specified conditions are present, a regulator can determine with certainty that it has taken
place. It is virtually impossible to identify illegal phoenix activity from an incorporation of a
successor company following a single failure in the absence of documentary evidence
such as written instructions from advisors. Rather, the characterisation of illegal phoenix
activity is likely to come from the external observation of the conduct of specific
individuals involved in multiple corporate failures over a period of time.152

This conclusion – that phoenixing can only be determined after multiple corporate
failures – is reflected in ASIC’s powers to disqualify company directors:
Section 206F of the Corporations Act allows ASIC to disqualify a person from managing
corporations for up to five years if, within a seven-year period, the person was an officer
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of two or more companies, and those companies were wound up and a liquidator
provides a report to ASIC about the company’s inability to pay its debts.153

People that ASIC recently disqualified from managing corporations had directed up to
nine failed companies.154 For a successful prosecution, there must be evidence of intent
to defraud creditors:
Phoenix activity is classified as illegal where there is evidence of an intention on the part
of the company’s controllers to use the company’s failure as a device to avoid paying its
creditors amounts which they otherwise would have received had the company’s assets
been properly dealt with. Proving the required intent is the crux of the difficulty in
differentiating illegal phoenix activity from the legal and problematic types.155

However, the authors Al Bhadily and Hosie note that:
Clearly, there is a substantial incidence of insolvent trading in phoenix activities related to
small to medium enterprises, especially in the building and construction industry. In its
submission to the Royal Commission into the Building and Construction Industry, the
Australian Taxation Office raised serious concerns in relation to lost revenue due to
phoenix activities, disclosing that from 1998–2002 an Australian Taxation Office team
had finalised 400 phoenix company cases, 85% of which related to the building and
construction industry, with consequent revenue losses related to this industry amounting
to $110 million.156

Earlier this year the Commonwealth released an exposure draft of the Treasury laws
Amendment (Combating Illegal Phoenixing) Bill 2018. The draft bill proposed a number
of reforms, including the introduction of offences for those who engage in or facilitate
phoenixing activities and expanding the director liability though the director penalty
notice regime to include any outstanding GST liability.
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4
4.1.

Registration Framework

Overview

4.1.1.

Builders’ registration framework in WA

Since 1939, persons undertaking building work in WA have been required to be
registered. While the laws governing builders’ registration have been amended multiple
times, the purpose to maintain public confidence in the standard of buildings and protect
against damage and loss remains the same. The rationale for builders’ registration
expressed by Mr John Moloney MLA in 1934 continues to be true today:
The aim of the measure, and the basic principle upon which it has been based, is to
ensure that those engaged in the industry shall possess the measure of competency that
is essential and a person indulging in nefarious practices may be brought to book.157

Builders’ registration in WA is governed by the BSR Act and BSR Regulations, which
have provisions to register building service providers and prescribe ‘building services’
that can only be contracted for by a ‘building service contractor’. A building service
contractor is required to have an appropriately registered building service practitioner to
supervise the carrying out of the building service. Table 9 sets out the registration
framework for building service providers in WA.
Building Service Providers in WA

Building Service
Contractor

Building Service
Practitioner

Registration type/title
Building Practitioner
Painting Practitioner
Building Surveying
Practitioner
Building Contractor
Painting Contractor
Building Surveying
Contractor

Requirements for
registration
A person who has:
 Qualification(s);
 Experience; and
 Is a fit and proper
person.
A person, partnership or
company that has:
 Financial capacity;
 Insurance; and
 A nominated supervisor.
Can contract to provide
building services to the
public.

Building services
Can be a nominated supervisor for a Building
Contractor.
Can be a nominated supervisor for a Painting
Contractor.
Can be a nominated supervisor for a Building
Surveying Contractor.
Qualified to undertake builder work, being
building work that requires a building permit
and is valued $20,000 or more.
Qualified to undertake painter work, being
painting work valued $1,000 or more.
Qualified to undertake building surveying
work, being the assessment and certification
of building design and construction.

Table 9: Registration framework for all building service providers under the BSR Act and Regulations.
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Under the BSR Act and BSR Regulations, an individual, partnership or company that
contracts to carry out a building service, as defined in the BSCRA Act and
Regulations,158 must be registered by the BSB every three years. The BSB is assisted
by the Building Commissioner, who has enforcement powers under the BSCRA Act and
associated regulations.
The BSR Regulations (r.13) defines ‘builder work’ as follows:
builder work means building work –
a) for which a building permit is required; and
b) with a value of $20 000 or more based on the value of the work estimated under
Schedule 2; and
c) carried out in an area of the State set out in Schedule 3,
but does not include the following types of building:
d)
e)
f)
g)
h)

construction of a farm building;
production of a prefabricated or transportable building in a manufactured yard;
formation of a parking area;
formation of outdoor sporting surfaces included associated fencing and lighting;
construction of walkways, viewing and gathering platforms that do not form part of
another building;
i) construction of a water tank that is not incorporated into the structure of another
building;
j) construction of an incidental structure as defined in the Building Act 2011 section
3;
k) installation of fire sprinklers, free standing partitioning, safety systems, timber
decking or glazing;
l) cabinet making and installation;
m) joinery (2nd fixing) work.

In turn, the Building Act (s.3) defines ‘building work’ to mean:
(a) the construction, erection, assembly or placement of a building or an
incidental structure; or
(b) the renovation, alteration, extension, improvement or repair of a building
or an incidental structure; or
(c) the assembly, reassembly or securing of a relocated building or a
relocated incidental structure; or
(d) the changing of ground levels of land for the purposes of work of a kind
mentioned in paragraph (a), (b) or (c) to an extent that could adversely
affect land beyond its boundaries; or
(e) site work on any land for the purposes of, or required because of, work of
a kind mentioned in –
(4) paragraph (a), (b), (c) or (d); or
(5) paragraph (a) or (b) of the definition of demolition work; or
(f) other prescribed work.

Together these definitions mean that a person must be registered by the BSB to do
building work, where a building permit is required, and the value of the work is $20,000
or more.
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The BSR Act allows the BSB to register builders as building practitioners and building
contractors. Building practitioners are individuals who have the qualification(s),
experience and character requirements set out in the BSR Regulations. A building
practitioner can use the title ‘builder’ and be the nominated supervisor for a building
contractor. Building contractors are individuals, partnerships and companies that are, or
employ, a building practitioner as a nominated supervisor, and have financial capacity to
contract with consumers to undertake builder work.
Painters and building surveyors are also registered under the BSR Act and Regulations
as practitioners and contractors. Only registered painting contractors (individuals,
partnerships or companies) can contract for the carrying out of a building service that is
‘painting work’. Likewise, only registered building surveying contractors can contract for
the carrying out of a building service that is ‘building surveying work’. Table 10 lists the
number of registered building service providers in WA as at 30 June 2018.
Registration Type

Number

Building Practitioners

5,189

Building Contractors

4,686

Painting Practitioners

2,488

Painting Contractors

2,467

Building Surveying Practitioners

433

Building Surveying Contractors

117

Total

15,380

Table 10: Total registrations under the BSR Act as at 30 June 2018

4.1.2.

Powers to sanction

The BSCRA Act empowers the Building Commissioner to receive and investigate
complaints about registered building service providers. There are two types of
complaints:
1. Building service complaints which relate to the manner and quality of building
services and may be made by any person adversely affected by the building
service provided; and
2. Disciplinary complaints which relate to the conduct of building service
practitioners and contractors and may be made by any person who believes that
a disciplinary matter has occurred.
Disciplinary matters are prescribed in the BSR Act (s.53) and currently include:


failure to meet registration requirements, such as financial or organisational
capacity;



negligence or incompetence when carrying out a building service;



fraudulence when carrying out a building service; and



harsh, unconscionable, oppressive, misleading or deceptive conduct when
carrying out a building service.

The BSCRA Act provides a two-tiered complaint resolution system. The Building
Commissioner receives and investigates complaints then either makes a determination
or, if a complaint is intractable or it exceeds a financial or jurisdictional threshold, refers
the complaint to the SAT.
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For building service complaints, the Building Commissioner may order substandard
services or work be rectified. Complex complaints, or where the value of rectification
work exceeds $100,000, are referred to the SAT for determination. The SAT will assess
the complaint and may order that the substandard building service be rectified.
For disciplinary complaints, the Building Commissioner may refer the complaint and
recommendations for action to the BSB. The BSB may caution or reprimand, impose
conditions on the registration, or require certain enforceable undertakings from the
building service provider. Alternatively, the BSB may direct the Building Commissioner to
issue an interim disciplinary order and refer the complaint to the SAT for determination.
The SAT will assess the complaint, and may then make a range of orders, including:


suspending registration;



cancelling registration; and



imposing a fine of up to $25,000.

4.2.

Terms of Reference

Item 1 of the Terms of Reference required that consideration be given to amending the
BSR Act to address shortfalls in the registration framework in WA. Item 1 asked:
1. Whether amendments should be made to the BSR Act to:
a. Introduce a demerit point system (or other appropriate power) to sanction
builders that do not pay debts owed to subcontractors and suppliers in a
timely manner, and engage in behaviour designed to dissuade a
subcontractor or supplier from enforcing their rights under security of
payment legislation;
b. Require applicants for registration as a builder to demonstrate sufficient
managerial and business acumen qualifications; and
c. Place greater limits on the ability of directors of failed building companies
to obtain a new building contractor registration.

A discussion of each of these items and recommendations for reform is below.
The reference to ‘builder’ in the Terms of Reference was taken to mean a building
contractor for the purposes of the BSR Act, not a building practitioner. Feedback from
stakeholders often used the term ‘builder’, but in all instances was assumed to be a
reference to a building contractor, unless otherwise stated.

4.3.

Introducing sanctions for failing to adhere to payment obligations

A key cause of security of payment problems in the building and construction industry is
delayed cash flows. While a lack of complete statistical data makes it difficult to quantify
the incidence of payment delay in the industry, or if the incidence is higher in some
sectors than others, a number of sources indicate delayed payments are a problem.
As previously outlined, in 2016-17, ASBFEO conducted a survey on payment practices
in Australia. Over 500 of the businesses that responded to the survey were in the
building and construction industry and 370 responses came from business in WA. Of the
responses that came from businesses in the industry:
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44 per cent reported that on average their invoices remain unpaid more than
30 days after the due date;



40 per cent reported payment delays of more than 60 days; and



64 per cent said that large/multinational businesses ‘always’ or ‘frequently’
made late payments.159

The ASBFEO survey also found that overall 35 per cent of respondents reported an
increased risk of insolvency as a result of late payment.160
Similar results were found in a survey conducted as part of the Murray Report.
This survey received 526 responses, of which 162 (30.8 per cent) came from
businesses in the WA building and construction industry. Subcontractors represented 48
per cent of all survey respondents. Of the responses received:


72 per cent said that 40 per cent or more of their invoices were paid late; and



36 per cent said that 60 per cent or more of their invoices were paid late.161

There is currently no power for the BSB or the Building Commissioner to manage
registered building contractors who fail to comply with their contractual obligations, or fail
to make payments ordered by a court or adjudicator under the CCA. The BSR Act
requires only that registered building contractors “have the capacity to meet debts as
and when they fall due”.162 The BSR Act does not set standards for the timely payment
of debts or compliance with contractual obligations.
Feedback from stakeholders through this process suggests some, but certainly not all,
building contractors consistently fail to comply with contractual obligations by delaying
payment of undisputed debts, thereby causing financial loss to innocent parties.
Those who suffer financial loss may be reluctant to commence proceedings to enforce
their rights for fear of losing future work.
Stakeholders considered a number of options to address this problem, including:


maintaining the status quo;



empowering the BSB to take action against building contractors found to have not
paid undisputed debts; and



empowering the BSB to apply demerit points against those who demonstrate a
pattern of deliberate non-compliance with contractual obligations.

4.3.1.

Responses from stakeholders

Most stakeholders agreed that poor behaviour should be addressed; however there was
no consensus on how to best manage building contractors who deliberately and
regularly fail to comply with contractual obligations to pay undisputed debts on time.
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A number of stakeholders, including AMCA, SWA, MEA, MBA, LSWA, AIQS and the
CFMEU supported expanding the BSB’s power to discipline building contractors who fail
to make payments ordered by a court, tribunal or adjudicator. For example, SWA noted
that such powers would:
Protect those contractors who may be successful in adjudication, but lack the cashflow,
time and money (for legal costs) to pursue the enforcement of the determination. There is
little deterrence for a losing respondent to pay an adjudication determination where the
enforcement processes may buy them more time and leverage to avoid paying the full
amount owing.163

MEA noted that “an ability to take action against a builder who has ignored the court
goes to the core of the behaviour and if the behaviour has occurred it demonstrates that
they are not a fit and proper person to hold a licence”.164 Similarly, MBA observed that
“responsible building businesses would have little to fear”,165 and therefore MBA
supported empowering the BSB to take disciplinary action for failing to pay judgment or
adjudication debts.
The CFMEU commented that Victoria has similar provisions in its legislation and “any
reform which assists subcontractors receiving payment for work undertaken without
delay will assist those subcontractors in their obligations to pay their employees”.166
While HIA opposed empowering the BSB to manage issues of non-payment, it did
comment that if such powers were to be expanded, the BSB should only take
disciplinary action where there has been a failure to pay a debt ordered by a court.167
Most stakeholders agreed that the BSB should be empowered to take disciplinary action
against all building service providers, not just building contractors. In other words,
stakeholders agreed it should be a disciplinary matter for all registered building service
contractors to fail to pay debts ordered by a court, tribunal or adjudicator.
During the consultation process, stakeholders considered provisions that apply to
building and trade contractor’s licensed in Queensland. Under the QBCC Act, the QBCC
may impose demerit points on licensed contractors who fail to pay undisputed judgment
debts, and suspend or cancel the licence of contractors who accumulate
30 or more demerit points within 3 years.168
The QBCC also has the power to investigate contractors that breach a Minimum
Financial Requirements policy (MFR policy). The MFR policy requires that a “licensee
must at all times pay all undisputed debts as and when the debts fall due and within
industry trading terms”.169 A party affected by an alleged breach of the MFR policy can
lodge a ‘Moneys Owed Complaint’ which the QBCC investigates. If the investigation
upholds the complaint, the QBCC will suspend or cancel the contractor’s licence.
Stakeholders were not asked if WA should adopt the same provisions, but rather, if the
BSR Act should give the BSB the discretion to apply a sanction, in the form of a demerit
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point, where a building contractor has unreasonably failed to meet contractual payment
obligations. Where a demerit point is imposed, the BSB would record the details on the
Register, and may refuse to grant or renew the registration of a building contractor that
accumulates 3 demerit points within 3 years.
Some stakeholders, including MPGA, CFMEU, AIQS and the BSB supported this
approach. The CFMEU stated that:
A demerit point system will establish greater transparency within the construction
industry and provide clear parameters and recourse for contraventions. This is
particularly the case where demerit points have been allocated, causing those
contraventions to be publicly published against the licensee’s name on the register.
Sub-contractors could be armed with that information and make an assessment of that
licensee prior to entering into a construction contract.170

The AIQS noted that a “demerit point system would be a deterrent to parties who delay
payment until the last minute and then pay without consequence”.171 The BSB also
supported a “demerit point system to penalise builders for delaying subcontractor
payments, similar to the scheme of driver’s licence demerit points”. The Small Business
Commissioner, while not expressing a position either way, did state that “demerit points
are a consistent and transparent way of enforcing rules”.172
However, PCA, HIA, MBA, SoCLA, MEA, LSWA, CCF and SWA did not support a
demerit point system. A number of common reasons were cited by stakeholders
opposed to a demerit point system, namely that it would:


be difficult to apply fairly to businesses of different scales;



impose unnecessary regulation;



be reactive, rather proactive, and will not promote payment or prevent
insolvencies;



only apply to one sector of the industry; and



be ineffective and expensive to administer.

HIA also noted that a demerit point system to regulate the conduct of commercial parties
to contracts would be at odds with the current focus of the BSR Act on consumer
protection.173
4.3.2.

Discussion and recommendations

Disciplinary matter for non-payment of judgement debt
Given the strong, although not unanimous, stakeholder support to empower the BSB to
manage the non-payment of undisputed judgment or adjudication debts, I consider
section 53 of the BSR Act should be amended appropriately. The amendment should
provide that a disciplinary matter exists where a building service provider has:
a) failed to pay an undisputed judgment debt in full; or
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b) failed to pay an amount determined by an adjudicator under security of payment
laws as payable by the building service provider on or before the date specified in
the determination; or
c) failed to pay an amount determined by an arbitrator, or other person, or tribunal
as payable by the building service provider under a contract provider on or before
the date specified in the determination.
I consider a judgment debt should only include an amount for which judgment has been
awarded by a court of competent jurisdiction, owed by a registered building service
provider in relation to goods or services supplied in connection with a contract to carry
out a building service or a variation of that contract.
The judgment debt should be deemed ‘unsatisfied’ if payment is not made within the
time ordered by the court, or within 28 days after the judgment if the court does not
specify a time. The BSR Act should also be amended to require a building service
provider to notify the BSB within 7 days after a judgment debt becomes unsatisfied.
Failure to do so should attract a penalty commensurate with those already provided in
Part 3 Division 6 of the BSR Act.
However, HIA rightly observed that an adjudicator’s decision under the security of
payment laws is not a final determination of the parties’ contractual rights – the right of a
building service provider to appeal a court’s decision, or seek review of an adjudicator’s
determination should be preserved. The BSR Act should provide that non-payment of a
judgement debt or adjudicator’s determination is not a disciplinary matter if a building
service provider has commenced further proceedings with a court, or other body, unless
those proceedings are unsuccessful and the amount remains unpaid. This ensures that
if a building service provider genuinely believes the amount found to be payable is not, it
is incumbent upon them to commence appropriate proceedings to resolve the dispute.
Demerit points for non-compliance with contractual obligations
When considering a demerit system to sanction building contractors that fail to comply
with contractual payment obligations, I weighed the arguments raised by stakeholders
against the policy objective that people who perform construction work, or supply goods
and services, should receive full payment as and when due. For the reasons outlined
below, I am not persuaded by some of the arguments against a demerit point system.
On balance, I believe a demerit point system will encourage fairer commercial conduct,
and, subject to Government resourcing constraints, it should be considered.
Difficult to apply to businesses of different scales

A demerit system would apply fairly to all building contractors without any need for
scaling. Applying demerits points will be considered by the BSB on a case-by-case
basis, therefore the total scale of a business is not relevant. I agree with the observation
made by the CFMEU that:
if a contracting party is engaged to undertake work and completes that work, in the
absence of a genuine dispute, that contracting party should be paid. The frequency at
which an entity engages subcontractors and the potential to attract demerit points as a
result is irrelevant.174
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In other words, instances of unacceptable behaviour are unacceptable, no matter what
the size of the business, or the frequency in which it engages subcontractors.
Furthermore, a demerit point system is, by its very nature, scalable, because the level of
sanction only increases if there is a sustained pattern of errant behaviour. Compare this
to the requirements of the MFR policy under the QBCC Act, where a single breach can
immediately expose a building contractor to license suspension or cancellation.
While I acknowledge the concern that a building contractor could receive multiple
demerit points from one complaint, this could be dealt with by a provision to limit the
demerit points imposed for a complaint. In other words, if there are multiple infractions
resulting from one complaint, the BSB could only impose one demerit point.
Impose unnecessary regulation

I do not accept that requiring building contractors to comply with their contractual
obligations amounts to unnecessary regulation. It would do no more than require a party
to comply with a contract and avoid causing unnecessary financial loss to the other
party.
The rationale behind enacting a registration framework in the 1930s was to make
industry participants accountable to an independent, regulatory body for their
commercial dealings with others. The building contractor registration framework has
been incrementally reformed since then to enhance the level of protection afforded to
industry participants and the public in connection with the conduct of building
contractors. It follows that the introduction of a demerit point system is consistent with
the intent of a registration framework.
The purpose of the demerit point system is not to recover moneys on behalf of creditors,
or to create an additional dispute resolution process. Nor would it be a substitute for
businesses exercising commercial due diligence before entering contracts, or in chasing
up late payments and exercising their legal rights. Rather, the demerit point system
would empower the BSB to sanction errant contractors who deliberately fail to comply
with contractual obligations, and also provide an incentive to ensure that genuine
disputes are managed appropriately. A demerit point system gives the BSB the
regulatory means to hold contractors accountable for unacceptable commercial dealings
with other industry participants.
While some may argue it is unfair to apply regulation to one segment of the industry and
not others, the Parliament has identified building work as high risk and imposed a
registration framework to set standards and protect the public. Such concepts – of
setting standards and protecting the public – are writ large in the historical parliamentary
debates. I see no compelling reason why the Parliament should not set further standards
for the commercial conduct of registered building contractors.
After all, the ‘public’ – being not just building owners, but all persons engaged by or
dealing with a building contractor – can be as equally exposed to loss from unfair
commercial conduct, as defective work. As the purpose of registration is to protect the
public, so too then the purpose of sanctions for registered persons is not to punish, but
to protect the public. The statement by Doyle CJ in Craig v Medical Board of South
Australia illustrates this concept:
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The purpose of disciplinary proceedings [for registered practitioners] is the protection of
the public, and not punishment for wrongdoing … sometimes the protection of the public
will require the making of an order with a greater adverse effect on the practitioner than
might be warranted if punishment alone were the relevant consideration.175

I am satisfied that the need to protect other industry participants and the wider public
outweighs the concerns expressed by some stakeholders that establishing a demerit
point system amounts to unnecessary regulation. Put simply, a demerit point system has
the capacity to improve the standard of business dealings of registered building
contractors.
Reactive, rather than proactive, and will not promote payment or prevent insolvencies

At no stage has a demerit point system ever been proposed as a miracle cure to ensure
payment and eliminate each and every possible cause of insolvency that might arise in
the industry. To say that a ‘demerit point system will not prevent insolvencies’ is a
simplistic statement. The true test to be applied is whether a demerit point system will
contribute to the overall task of ensuring that participants who perform construction
work, or supply goods and services, receive full payment by targeting aberrant
behaviour.
I consider a demerit system could be proactive just as much as reactive. Defining an
offence and an associated penalty aims to promote behavioural change by incentivising
people not to commit that offence. Often a change in regulation will have both a direct
effect, through sanctions or desire for reward, and an indirect effect, by changing
attitudes about the behaviour. The indirect effect can be the most efficient one,
particularly if attitudes change about the morality of the behaviour. This is because if the
regulation changes attitudes and behaviour, then the need to sanction regulated players
will be reduced, sometimes drastically.176 In this sense, regulation can be both proactive
and reactive in changing behaviour.
If deliberate non-compliance with contractual obligations, for example by not paying an
undisputed amount owed under a contract, is defined as a disciplinary matter with an
associated penalty, building contractors are incentivised to either pay their debt or
initiate a dispute resolution process. Moreover, it is likely to have a proactive effect by
changing the underlying attitude of a small minority of building contractors who do not
consider the behaviour to be problematic.
While the reactive and proactive effects of Queensland’s Moneys Owed Complaint
process – being the process that applies when the QBCC receives a complaint of nonpayment by a licensed contractor of an undisputed debt – is not readily measurable,
consultation with the QBCC did indicate that:
as failure by a licensee to pay an undisputed debt can result in license suspension or
cancellation, a moneys owed complaint often results in payment of an undisputed debt
by a licensee.177

It can therefore be said that the Moneys Owed Complaints process serves the dual
purpose of:
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proactively incentivising debtors to pay undisputed debts; and



empowering the QBCC to initiate a regulatory response if an undisputed debt is
not paid.

Furthermore, the introduction of a demerit point system may improve the ability of the
Building Commissioner and the BSB to detect building contractors experiencing financial
difficulties earlier, and possibly take preventative action. I understand the Building
Commissioner uses a range of intelligence gathering tools to monitor registered building
contractors’ continuing ability to meet debts as and when they fall due. However, in
some instances, the Building Commissioner is not alerted to a building contractor in
financial difficulties until just before or after they enter voluntary administration.
A demerit system for non-payment of debts may improve the early detection powers of
the Building Commissioner. A building contractor that consistently fails to meet its
contractual payment obligations may be experiencing financial difficulties, and therefore
its ability to continue to hold a building contractor registration should rightly be called into
question by the Building Commissioner.
Will only apply to one segment of the industry

I acknowledge the view of some stakeholders that the demerit point system will only
apply to one segment of the industry, being those who are registered building
contractors. The efficacy of a demerit point system, therefore, may be somewhat narrow
as it can also be participants not required to hold any form of registration which engage
in unfair commercial conduct.
However, one of the overarching policy considerations must be that a reform is
enforceable. The total value of building and construction activity in WA is consistently in
excess of $20 billion annually178. It comprises many thousands of businesses and
employs over 140,000 workers. Administering a demerit point system across the entire
industry would be impractical and beyond the resources of any reasonable government.
An alternative option is, as CCF pointed out, to leverage the Government’s purchasing
power to promote good behaviour.179 The Government is a significant procurer of
building and construction services. Public works projects are financed with public
money, and so there is a legitimate expectation that Government takes the lead to
promote good behaviour on its projects. One method is to use procurement policies,
such as prequalification schemes and codes of conduct to set acceptable standards of
commercial behaviour. Some Government agencies, notably BMW, have reformed their
prequalification scheme to sanction instances of unfair commercial conduct.
Another method is to use the BCI Code. A number of stakeholders expressed regret that
the BCI Code does not appear to be widely monitored and enforced, and its provisions
are more concerned with industrial relations matters. Consideration could be given to
amending the BCI Code, or adopting more widely across government the ‘Supplier
Demerit Scheme’ in BMW’s prequalification conditions.
Notwithstanding the above remarks, I do not consider leveraging the purchasing power
of Government to be the only method to promote positive change. The Government
should use all reasonable methods available to promote and enforce fair commercial
178
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conduct. There are a significant number of businesses who never tender for public
works projects. Furthermore, when the demand for construction services outstrips
supply, during economic boom times, Government’s ability to influence change can
conflict with its need to deliver projects on time and within budget.
Ineffective and expensive to administer

The QBCC provided data on the possible effectiveness and cost of a demerit point
system. Data indicates that the Moneys Owed Complaint process and demerit point
system has resulted in approximately one third of moneys being recovered, returning
$20 million since its inception up to January 2018. In fact, 73 per cent of all complaints
received resulted in either the debt being paid in full, or a contractor’s licence being
cancelled (see Table 11).
QBCC moneys owed complaint outcomes: 10 October 2014 - 31 January 2018
Outcome

Number of
complaints

% of total
complaints

Value of
moneys owed

% of total
value of
complaints

Value of money
recovered to
creditors

Debt paid

1336

41.87

$17,610,552.28

29.07

$17,610,552.28

$1,460,517.69

2.41

$1,460,517.69

135

4.23
$905,564.68

1.49

-

Undisputed
portion of debt
Disputed potion
of debt
Debt subject to
dispute

414

12.97

$9,303,269.16

15.35

-

Licence
cancellation

1001

31.37

$27,067,644.29

44.67

$842,497.15

Other*

173

5.42

$1,534,164.96

2.53

$55,879.67

Still under
investigation

132

4.14

$2,706,193.21

4.47

$79,591.63

Total

3191

100

$60,587,906.27

100

$20,049,038.42

* E.g. complaint withdrawn, or licence downgraded to nominee supervisor licence.
Table 11: Outcomes of QBCC moneys Owed Complaints, October 2014 – January 2018.
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However, there are significant costs incurred to administer the process. The QBCC
employs a number of specialist enforcement officers to investigate Moneys Owed
Complaints. While administering a similar system for WA may not require as many staff
– WA registers only 15,380 building service providers, compared to 85,000 in
Queensland – the Government will need to consider the cost of implementing and
enforcing a demerit point system. I agree entirely with the stakeholders who noted that
such a system will be ineffective if it is not adequately resourced. This is reflected in my
recommendation.
How should a demerit point system operate?
In formulating a view on this matter, I have considered comments and submissions from
stakeholders, and have reviewed in detail Queensland’s demerit point system, Moneys
Owed Complaint process, and the recent amendments in the BIF Act. I do not consider
that such a broad and legally complex set of processes should be adopted in WA.
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Nor should demerit points be incurred for all offences against the BSR Act or Building
Act. Outside of the need to manage unfair commercial conduct, no compelling reasons
have been expressed to suggest the other disciplinary or offence provisions are
ineffective.
There are two questions that need to be addressed in determining how a demerit point
system should operate, namely:
1. What types of entities should the BSB be empowered to issue demerit points
against?
2. What type of contract must that entity have entered into for the supply of goods
and services?
I have considered each of these questions below.
Entities against which a demerit point may be issued

I believe that a demerit point system should be integrated into the existing provisions of
the BSR Act. This means demerits will apply only to entities within the jurisdiction of the
BSB’s disciplinary framework. The BSB’s disciplinary framework applies only to
‘registered building service providers’, which are defined under section 3 of the BSR Act
to include either:


a building service practitioner; or



a building service contractor.

Thus, a demerit point system could not apply industry-wide, to all entities that carry out
construction work, because the disciplinary framework under the BSR Act applies only to
registered building service practitioners and contractors. Put simply, if the BSB does not
register it, it cannot regulate and discipline it. I consider it to be beyond the scope of this
report to recommend applying a demerit point scheme beyond registered building
service providers. That would require a reconsideration of the BSR Act to bring other
entities in the construction industry within the scope of the BSB’s jurisdiction.
Types of contracts entered into by a registered building service provider that may trigger the
operation of the demerit point system

Having established that a demerit point system should apply only to registered building
service providers, the next question is what type of contract must the registered building
service provider enter into, before demerit points may be applied for misconduct?
Should the BSB have the power to sanction only where the conduct has occurred under
a certain type of construction contract, or all types of construction contracts?
Limited feedback was received from stakeholders on this question. Only AMCA and
AIQS supported capturing all construction contracts, per the definition in the CCA.181
The CCA (s.3) defines ‘construction contract’ broadly, stating that:
construction contract means a contract or other agreement, whether in writing or not,
under which a person (the contractor) has one or more of these obligations –
a) to carry out construction work;
b) to supply to the site where construction work is being carried out any goods that
are related to construction work by virtue of section 5(1);
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c) to provide, on or off the site where construction work is being carried out,
professional services that are related to the construction work by virtue of section
5(2);
d) to provide, on site where construction work is being carried out, on-site services
that are related to the construction work by virtue of section 5(3)(b)

In turn, the definition of ‘construction work’ is defined in section 4 of the CCA to include
work typically undertaken across the industry, minus a few mining-related exclusions.
Contrast this against the much narrower operation of the BSR Act which applies only to
carrying out a ‘building service’, which is defined to include –


building work (as defined in the Building Act);



demolition work (as defined in the Building Act);



plumbing work (as defined in the Water Services Licensing Act 1995);



painting work; and



building surveying work.

In other words, the BSR Act captures a small subset of construction contracts covered
under the CCA. Such a narrow focus is consistent with the preamble of the BSR Act,
being to provide for “the registration of certain building service providers,” and the
BSCRA Act to provide “a system for dealing with complaints about building services”.
The BSR Act and BSCRA Act are not intended to regulate all participants in the building
and construction industry, only building service providers.
Accordingly, a demerit point system should operate within the confines of the BSR Act.
The Parliament expressed a clear intention to protect the public by ensuring those who
provide building services in the WA community are registered by the BSB, and that such
services are delivered in a proficient and satisfactory manner, and the conduct and
behaviour of registered building service providers is held to a certain standard.
If a registered building service provider departs from the required standards, they may
be called to account under either the building service or disciplinary complaint process.
Empowering the BSB to issue demerit points to entities contracting for work that is not a
building service, or does not form part of the delivery of a building service would, in my
opinion, create fundamental and untenable inconsistencies and be contrary to the intent
of the BSR Act and BSCRA Act. The intent of the BSR Act is to regulate registered
building service providers (as well as owner-builders). For this reason, a demerit point
should only apply if the conduct occurs in connection to a contract to carry out a building
service, or a variation to that contract. Any other approach would require a
reconsideration of the BSB’s jurisdiction, which is beyond the scope of this report.
Further to the above, I recommend that the BSR Act should provide:
1) That it is a disciplinary matter if a registered building service provider has, without
a reasonable excuse, failed to pay an amount due (including the return of any
retention or security) in connection with a contract to carry out or complete a
building service, or a variation to that contract. This should include any amount
owed under a head contract, or a subcontract to carry out or complete a building
service, where the subcontract is for work required under the head contract.
2) That it is not a disciplinary matter if –
a) the amount is subject to a genuine dispute between the parties to the
contract; or
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b) proceedings (including an adjudication under the SOPA) have been
commenced to resolve the dispute, and those proceedings have not yet
concluded; or
c) the building service provider and another party have entered into a
payment arrangement in respect to an amount due under the contract and
the building service provider is not in breach of that arrangement; or
d) the building service provider has had a provisional liquidator, liquidator,
administrator or controller appointed, or has been wound up or ordered to
be wound up.
3) The Building Commissioner may discontinue an investigation if satisfied payment
has been made, or appropriate proceedings have been commenced.
4) That the BSB, where satisfied that the disciplinary matter exists in relation to the
provider, has the power to order the Building Commissioner to record a demerit
point on the register next to the name of the provider. The order should be in
addition to any other order the BSB may make under sections 57(2) and (3) of the
BSR Act. The BSB should not be required to obtain the consent of the building
service provider to manage the disciplinary matter.
5) The BSB may only impose one demerit point in respect to a disciplinary
complaint, even if multiple infractions are identified.
6) That the Building Commissioner must record the details of a demerit point on the
register, unless the building service provider applies to the SAT for review of the
BSB’s decision. If the SAT upholds the decision of the BSB and orders that the
demerit point be recorded, the Building Commissioner must record the details on
the register. The details of the demerit point should remain on the register for
3 years.
7) That if a building service provider has accumulated 2 demerit points within
3 years, and is the subject of a further disciplinary complaint for non-payment, the
BSB may refer the allegation to the SAT. The SAT may, if satisfied a disciplinary
matter exists, order that the registration of the provider be suspended or
cancelled, and/or impose a fine of up to $25,000. The SAT should also retain the
power to declare an officer of the contractor to be an ineligible person under
section 60 of the BSR Act.
An alternative?
Should the Government not be minded to amend the BSR Act in the terms described
above, an alternative approach would be to implement similar requirements within the
BCI Code. This would have the advantage of at least ensuring fair commercial conduct
on public works projects, and may engender greater overall compliance given the
potential to lose access to future work.
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Recommendations:
1. The BSR Act should be amended to provide that a disciplinary matter includes that a
building service provider has –
a.

failed to pay an undisputed judgment debt in full; or

b.

failed to pay an amount determined by an adjudicator under the SOPA as
payable by the building service provider; or

c.

failed to pay an amount determined by an arbitrator, or other person or body
as payable by the building service provider under a contract for the carrying
out of completion of a building service or other arrangement.

The amendment to the BSR Act should make it clear that a disciplinary matter does
not arise where the building service provider has –
a. commenced proceedings to suspend or set aside the unsatisfied judgment
debt, adjudicator’s determination, arbitrator’s award or finding made by
another person or body; or
b. commenced proceedings in relation to an amount determined by an
adjudicator under the SOPA as payable by the building service provider.
The BSR Act should be amended to require a building service provider to notify the
BSB within 7 days after the judgment debts becomes an unsatisfied judgment debt.
Failure to do so should attract a fine penalty of $5,000.
2. The Government should consider amending the BSR Act to allow the BSB, in
addition to any other penalty, to record demerit points against building service
providers who demonstrate poor payment practices and contractual deficiencies.
Demerit points should be recorded on the Register, and where a building service
provider accumulates 3 demerit points within 3 years, the SAT should have the
power to suspend or cancel registration and/or impose a fine. DMIRS should be
provided with additional resources to effectively administer and enforce any demerit
point system.

4.4.

Introducing sanctions to manage acts of intimidation and retribution

A number of recent inquiries into security of payment problems in the building and
construction industry have recommended applying sanctions to persons who intimidate
or coerce others against exercising rights available under security of payment laws.
In 2015, the SERC Report recommended that:
States and Territories make it a statutory offence to intimidate, coerce or threaten a
participant in the building and construction industry in relation to the participant’s access
to remedies available to it under security of payment legislation.182

The SERC was persuaded by evidence provided by participants in the WA building and
construction industry. The evidence suggested many subcontractors fear head
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contractors will exact commercial retribution should they take court or other action to
recover debts.183
More recently, the Murray Report considered the issue, noting:
The majority of industry stakeholders agreed that intimidation and retribution against
subcontractors who use security of payment legislation is a live issue in the construction
industry and needs to be urgently addressed. During consultations, particularly with
subcontractor representatives, I heard of several experiences where threats and
intimidation had been used against subcontractors to prevent them from exercising their
rights under security of payment legislation.184

Further that:
There is no doubt that acts of intimidation and retributive conduct exist within the industry
and that such conduct needs to be addressed. Not to do so would be to disregard the
dilemma that subcontractors regularly face – to either not pursue its claims for progress
payment for the work it has carried out, or to pursue such claim but face uncertainty in
respect to future work.185

The Murray Report recommended that security of payment laws make it an offence to
use coercive and threatening conduct, whether directly or indirectly, in relation to a
person’s statutory rights to, or claim for, a progress payment. Clause 7 of the Building
and Construction Industry Security of Payment (Review) Amendment Bill 2017 (SA) was
identified as a suitable model.
Stakeholders considered two options to address the problem of intimidation and
retribution. These included amending the disciplinary matters in section 53 of the BSR
Act, and introducing a civil offence as recommended by the Murray Report.
4.4.1.

Responses from stakeholders

The majority of stakeholders agreed that reform is needed to address acts of intimidation
and retribution, but opinions differed on the approach to be taken.
MBA and LSWA support amending the BSR Act, to allow evaluation of the extent of the
problem. MBA considered introducing a civil penalty or statutory offence to be “an
overreaction to a largely unsubstantiated issue”.186 LSWA considered that a measured
approach should be taken such that:
This matter should first be dealt with as a disciplinary matter with the ultimate sanction of
suspension or termination of registration or other appropriate sanction; then if upon
enquiry it was determined that it was inadequate, the introduction of an offence could be
reconsidered.187

CCF, AMCA, AIQS and SWA all preferred a statutory offence as it would apply across
the industry and the contractual chain, not just to building service providers.
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The AIQS considered that amending the BSR Act “would not create a disincentive big
enough to ensure that subcontractors will not be fearful to submit a claim”.188 SWA
considered a statutory offence to be “fairer” because:
it extends beyond builders and ensures fair practices are applied industry wide, including
to project owners, superintendents, builders and subcontractors at all tiers. A fair
payment culture within the construction industry can only be generated if all participants
are motivated to achieve that.189

MEA and CFMEU supported a combination of amending the BSR Act and introducing a
separate statutory offence. The CFMEU noted that a combination could be
advantageous because:
a) the penalty regime would act as a deterrent to deliberate and calculated noncompliance; and
b) the legislation will likely serve to reduce some of the reluctance of subcontractors
in using the adjudication process.190

4.4.2.

Discussion and recommendations

Given the strong support for reform expressed by stakeholders, the question is how
should acts of intimidation and retribution be addressed? After careful consideration of
the SERC Report and the Murray Report, I agree with CCF, AMCA, AIQS and SWA that
reform needs to target acts of intimidation and retribution that occur at any level of the
contractual chain and any sector of the industry. Security of payment laws have a wide
application and so too should measures that protect parties accessing their rights.
However, I caution against adopting clause 7 of the Building and Construction Industry
Security of Payment (Review) Amendment Bill 2017 (SA), without some modification.
Clause 7 proposed to insert a new section into the SA Act to provide:
32A – Offence relating to assault etc. in relation to progress payments
A person must not directly or indirectly assault, threaten or intimidate, or attempt to
assault, threaten or intimidate, a person in relation to an entitlement to, or claim for, a
progress payment under this Act.
Maximum penalty:
a) in the case of an individual - $50,000 or imprisonment for 2 years or both;
b) in the case of a body corporate - $250,000.

I consider a maximum penalty of up to 2 years imprisonment to be disproportionate to
the offence. While assault is a serious matter, the criminal law makes provision to
convict and punish those who commit such an offence.191 I believe the offence should be
modified to remove acts of assault and any possible term of imprisonment.
I agree with the Murray Report that the provision must be carefully drafted to refer only
to an existing construction contract or right. Otherwise, evidentiary difficulties will arise in
establishing allegations that a party has been deprived of a prospective contract or right.
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Such difficulties will undermine the efficacy of the offence provision and create
uncertainty as to the types of conduct that may, or may not, constitute intimidation.
The Government should also consider amending section 53(1)(ii) of the BSR Act to
make it a disciplinary matter where a building service provider has been convicted of the
statutory offence.
Recommendation:
3. The Government should adopt recommendation 76 in the Murray Report to manage
acts of intimidation and retribution. If adopted, the proposed model in clause 7 of the
Building and Construction Industry Security of Payment (Review) Amendment Bill
2017 (SA) should be modified to remove the element of assault and any period of
imprisonment.
The Government should also consider amending section 53(1)(ii) of the BSR Act to
make it a disciplinary matter where a building service provider has been convicted of
the statutory offence.

4.5.

Improving business skills

The need for industry participants to possess a level of business education and
sophistication has been emphasised by numerous inquiries into security of payment
problems in the building and construction industry. These inquiries have consistently
noted a shift in the way projects are delivered, which has made the industry far more
complex and commercially risky. This shift was noted in WA as early as the 1970s.192
Where formerly, builders owned construction plant and equipment, and directly
purchased materials and employed labour, today they rent plant and equipment for the
duration of specific projects and break work into discrete packages to tender it out to
specialist subcontractors who run their own businesses. Large subcontractors operate in
a similar manner, often acting as ‘system integrators’ who may engage multiple tiers of
sub-subcontractors to carry out the trade works. Even on the simplest projects, dozens
of layered contracts, subcontracts and sub-subcontracts may be in operation.
Past inquiries have repeatedly found that the level of business skills in the building and
construction industry has not kept pace with this transformation in the structure of the
industry. In 1994, the Construction Industry Development Agency – Security of Payment
Action Team found that:
Lack of financial expertise, bad management, lack of cost control, and shortage of
working capital featured prominently as causes of failure.193

In 2015, the SERC Report found:
A shift within the industry away from large construction companies with directly employed
workforces towards smaller subcontractors has opened up the industry to individuals that
may not have appropriate or adequate skills.194
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Furthermore, empirical data indicates that poor business skills are a contributing cause
of insolvencies and bankruptcy in the industry – poor strategic business management
and poor financial control of businesses are two of the top three causes of business
failure for the industry.195
Accordingly, a range of options was put to stakeholders to improve the managerial and
business acumen of industry participants. These included the Government instituting a
campaign of voluntary education for building service contractors and/or unregistered
tradespersons, or mandating certain forms of education as a prerequisite to hold building
service contractor registration.
4.5.1.

Responses from stakeholders

During the consultation process, stakeholders compared the WA registration framework
for building practitioners and contractors with the approaches taken in South Australia
and Queensland, where business education is required for registration.
The majority of stakeholders supported additional business education for the WA
industry. Stakeholders indicated that in today’s commercially complex and competitive
market, building contractors and other trade contractors should possess a minimum
awareness of and competency in:


business law;



business planning;



construction contract administration;



risk analysis and management;



accounting;



cost estimating; and



time and resource scheduling.

However, opinions diverged on the mechanics of how a scheme of industry education
should be implemented. Competing views centred upon whether business education
should be mandatory or voluntary.
Stakeholders who opposed the introduction of mandatory education cited concerns as to
the cost and regulatory burden of complying with the requirements. For example, SoCLA
stated that “courses offered by MBA and other organisations already cater for the
educational training that might be suggested in this context”, and that any further
continuing professional development for registered building contractors “adds a level of
costs that may not be appropriate to all stakeholders”.196
CCF questioned the value of mandatory education for building contractors, because the
BSR Act “can only affect companies that are registered builders”. Registered building
contractors only represent a small part of the industry, so “any mandatory requirements
for registered builders will address only part of the issue”.197
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HIA considered the “costs associated with such measures clearly outweigh any
perceived benefits”.198 HIA quoted a report produced in 2015 by the Independent Pricing
and Regulatory Tribunal (IPART) into licensing in NSW. The report recommended the
removal of mandatory Continued Professional Development (CPD) requirements for
holders of Home Building Licences in the NSW. IPART estimated the removal of
mandatory CPD would produce a net benefit of $8.1 million per year, 199 noting that:
CPD is not a guarantee that learning takes place, or if it does, that it will be translated
into changes that improve practices … When CPD is mandatory, standardisation and
uniformity is encouraged. However, the focus can become course attendance rather than
responding to individuals’ learning needs.200

On the other hand, those who supported mandatory education expressed concern that
voluntary education would not be widely taken up by building contractors. The CFMEU,
for instance, advised that “we express our concern in that voluntary education programs
will likely have a low proportionate interest from industry participants”.201
Most stakeholders support the provision of voluntary training in business skills for
unregistered trade contractors, and agreed that this training could be combined with any
training offered specifically to registered building contractors.
The BCITF ran a successful pilot program to improve business skills for final year trade
apprentices. Their program involved a 2-hour module on business skills and establishing
a small subcontracting business. Data collected indicated it was valuable for final year
apprentices, and a recommendation has been made to the Financial, Administrative and
Professional Services Training Council for the module to be incorporated into training
programs. The BCITF suggested it was more effective to provide business skills training
before people entered the industry.202
4.5.2.

Discussion and recommendations

I note the consensus among stakeholders that there is a need for intervention to improve
the level of business skills of participants in the building and construction industry.
However, the critical question is how far the Government should intervene?
I acknowledge the concern expressed by some stakeholders that mandatory training
requirements will impose an unreasonable regulatory impost. Certainly, it is conceivable
that the time and cost to obtain mandatory business skills training would be significant.
Further, as noted by CCF, mandating business education for building contractors only
addresses part of the problem, in that not all industry participants who experience
payment issues or business failure are building contractors. In fact, most are
subcontractors who are not required to be registered.
I also acknowledge there is no guarantee that training will translate into improved
practices. Often participants will treat training requirements as simply a ‘tick and flick’
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exercise with little regard for the learning outcomes. In my experience, it is usually these
participants that the training is intended to assist.
Thus, for the above reasons, I do not recommend that mandatory business education be
introduced at this time for building contractors. Instead, I recommend a phased
approach, such that:



the Government works with industry stakeholders to develop a voluntary
education program for the benefit of all industry participants; and
the effectiveness of the voluntary training program be reviewed and evaluated
before mandatory training is considered.

I understand that since 2016, DMIRS has provided training to improve industry
awareness of the CCA and dispute resolution process. The focus of this training should
be broadened to include topics such as risk analysis, tendering and contract
administration.
For reasons outlined later in this report, the training should also include trust accounting,
understanding trustee obligations and record keeping requirements. Extensive training
and awareness will also be needed if the recommendations concerning security of
payment laws in this report are adopted. It was disheartening to hear from one
stakeholder that when the CCA commenced operation the view was that it was not the
role of the Government to educate the industry, rather industry should be responsible for
“educating itself”.203 Clearly, this logic was misplaced and history will repeat itself if no
concerted effort is made to up-skill the industry on the operation of the reforms.
The education program should be supported through the allocation of dedicated funding
to DMIRS and/or subsidised through the BCITF. It is not enough for the Government to
simply support increased education, but provide no assistance for participants to access
the education.
Industry groups, particularly those representing the interests of subcontractors, should
be consulted in developing the voluntary training program and be responsible for
promoting it to their members. Government agencies should promote the program to
contractors and subcontractors working on public works projects.
A phased approach will provide information on the value of business skills training, and
assist to determine whether the cost of mandating business education will outweigh the
benefit. In my view, it would be premature to mandate business skills training for building
contractors without first testing the efficacy and cost/benefit of that training.
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Recommendation:
4. Increased training in business skills should be phased in as follows:
a. The Government should consult with industry stakeholders to develop an
education program for participants in the building and construction industry.
The program should focus on improving participants understanding of relevant
laws and contractual obligations, business financial planning, contract
management and trust accounting and record keeping.
b. The education program should be low cost or subsidised through the BCITF to
voluntary attendees for a pilot period of 3 years. DMIRS should be resourced
to deliver the program. As far as practicable, the program should be available
to participants in regional areas.

4.6.

Managing persons with a history of insolvency

The bankruptcy or insolvency of a registered building contractor can have devastating
financial effects on multiple parties, including project owners, employees, subcontractors
and suppliers.
However, there is nothing illegal about a business entering into bankruptcy or
insolvency. Some building contractors may experience a business failure for reasons
that are legitimately beyond their control. For example, if a major customer goes into
liquidation, the resultant cash flow difficulties could cause the building contractor
significant financial distress that leads to their bankruptcy or insolvency.
On the other hand, a building contractor may fail due to the conduct of persons who
were responsible for the operation and financial management of the business. Business
failure may even be an indication of problematic or illegal phoenixing (see section
3.3.10).
Where the failure of a building contractor is attributable to the conduct of persons
responsible for the management and control of the business, the current powers under
the BSR Act to address the situation are both limited and administratively cumbersome
to apply in practice. A synopsis of the shortfalls with the existing regulatory powers is as
follows.
Applicants for registration as a building contractor are required to meet all of the criteria
in section 18(1) of the BSR Act.204 The criteria includes that the applicant “is not a body
of which an ineligible person is an officer”.205 An ‘ineligible person’ is a person who has
been declared ineligible by the SAT under section 60(1) of the BSR Act, which provides:
60. Declaration of ineligible person
If, in a proceeding under this Division, the State Administrative Tribunal cancels or
suspends the registration of a building service contractor which is a body, the State
Administrative Tribunal may, if satisfied that it is appropriate to do so, make an order
declaring an officer of the contractor to be an ineligible person.
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However, in practice it is virtually impossible to obtain a declaration of ineligibility against
an officer of a failed building contractor and prevent them from obtaining a new
registration. Since this provision commenced operation in 2011, there has only been one
instance where an officer of a building contractor has been declared ineligible.
This occurred in a unique set of circumstances, involving consent orders to settle the
disciplinary proceedings against a building contractor and its sole director.206
The director was made ineligible for one year.
It is therefore considered that the BSR Act does not contain an effective mechanism to
exclude persons who have a history of bankruptcy or insolvency from the grant or
renewal of building contractor registration. Options discussed to address this shortfall
included maintaining the status quo, or empowering the BSB to temporarily or
permanently exclude a person or company from building contractor registration.
4.6.1.

Responses from stakeholders

There was a clear and unequivocal consensus among stakeholders that reform is
required to empower the BSB to better manage individuals who have demonstrated their
incapacity to manage building companies.
Stakeholders representing subcontractors were particularly vocal in sharing their views
on the need for reform. For example, AMCA stated that “it is not uncommon for a
subcontractor to be driven to bankruptcy or insolvency because of the bankruptcy of a
superior contractor in the contractual chain”.207 MEA considered that whilst “mistakes
can happen” in the financial management of a business, “repeated instances must not
be tolerated”.208
CCF was of the view that “any move to exclude persons or companies with a proven
history of phoenixing, leaving creditors in their wake, would be beneficial”.209
SBDC shared the view of subcontractor groups supporting the need for reform. SBDC
stated that increasing the powers of the BSB in this context “will improve matters for
subcontractors, who are invariably unsecured creditors that receive little if any payment
after building companies are wound up”.210 SBDC also noted the “overall support from
industry to amend the BSR Act to allow for registrations to be refused for builders
involved in an insolvency event”.211
Support for government intervention was also given by some stakeholders representing
head contractors. For example, MBA stated that “there is a role for government in
tackling circumstances which allow failed individuals and businesses to start afresh, free
of debt”, but noted that “care needs to be taken to target only adverse behaviour and
illegal activity”. 212 CCAWA indicated general support for increased powers to remove
building contractors with a history of insolvency, although noted it “was unlikely to impact
upon their members”.213
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During the consultation process, stakeholders considered the excluded individuals and
excluded companies provisions in the QBCC Act.214 These anti-phoenixing provisions
were designed to prevent those responsible for poor financial management from running
licensed business, and have been operating in Queensland since1999.215 Stakeholders
were asked if there would be merit in adopting components of the QBCC Act into WA’s
building contractor registration framework.
Specifically, stakeholders considered the following proposed amendments to the BSR
Act:
1. empowering the BSB to issue a show cause notice to a respondent – being a
new applicant for registration or a current holder of a registration – in connection
with an insolvency event and, if not satisfied with the response or if no response
was received, impose a temporary exclusion; and
2. requiring the BSB to apply a permanent exclusion to a respondent where 2 or
more separate insolvency events have occurred within a defined period of time.
Whilst an option to maintain the status quo was put to stakeholders, it was almost
entirely unsupported. Most stakeholders supported empowering the BSB to apply a
temporary exclusion if a respondent who has entered administration or insolvency did
not show cause as to why they should not be excluded. A number of stakeholders
commented on the likely efficacy of this mechanism. The CFMEU considered that it “has
the potential to restrict phoenixing and financial mismanagement in the construction
industry”.216 MBA indicated that introducing these powers would have “some potential to
address adverse conduct by individuals and companies, reduce industry insolvencies
and phoenix activity and improve security of payment”.217
Some stakeholders also supported empowering the BSB to apply permanent exclusions.
However, this support was conditional upon the BSB having discretion as to whether or
not to apply a permanent exclusion. For example, MBA stated that whilst “in principle,
the Association supports the BSB having the discretion to permanently deny
registration”, to require the BSB to automatically apply a permanent exclusion where 2
separate insolvency events have occurred would be “too inflexible”.218
LSWA considered, given the seriousness of a permanent exclusion, that the BSB should
not have this power. Rather, LSWA stated that this power that should only be
exercisable by the SAT.219 HIA opposed permanent exclusions because “the
Queensland experience suggests this [the power of permanent exclusion] can have
unintended consequences and denies the individual natural justice”, 220 although no
details were provided as to what the “unintended consequences” may be.
SoCLA considered both temporary and permanent exclusions to be “draconian
measures”, and that “banning people from performing a role within the construction
industry that has been their source of livelihood for which they have otherwise been
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qualified is an overreaction to situations where subcontractors/creditors have not been
paid”.221 Nonetheless, SoCLA stated that:
if, contrary to those objections, a system resulting in banning is considered appropriate,
adequate safeguards must be built into the system to enable the respondents to show
cause why banning or exclusion from the harsh measures suggested, should not be
imposed in their case.222

4.6.2.

Discussion and recommendations

There is clearly support for government intervention in this area. The issue for
deliberation then is what form this intervention should take. Stakeholders were
presented with options for reform based on the ‘excluded individuals’ and ‘excluded
companies’ provisions in the QBCC Act. I have considered these options, together with
the feedback from stakeholders and reached the conclusions outlined below.
There are two competing policy considerations driving any reform to empower the BSB
to better manage persons with a history of business failure. On the one hand, an
overwhelming majority of stakeholders assert that industry participants and the public
need additional protection from persons with a history of business failure. I agree that it
is neither just nor acceptable that someone who drives a building business into the
ground should have potentially unlimited opportunities to obtain a new registration and
perpetuate the same cycle of mismanagement.
On the other hand, the impact of denying persons a future livelihood on account of past
business failures must be considered. Businesses may fail for any number of reasons,
and it would be patently unfair to exclude a person from registering as a building
contractor for prior business failings that were legitimately beyond their control.
It is necessary to carefully balance these two policy considerations. I must emphasise
that there is nothing illegal or immoral per se about an industry participant having had a
business which failed. The risk that must be managed is where an industry participant
has a repeat history of business failure, such that registering them as a building
contractor would pose an unacceptable risk to the public.
With these two considerations in mind, I believe there is merit in amending the BSR Act
to incorporate the concepts of excluded individuals and excluded companies into the WA
contractor registration framework. The question then is how to imbed these concepts in
the regulatory framework?
I have considered the excluded individuals and excluded companies provisions in the
QBCC Act. However, I believe that adopting this model in its entirety would not balance
the competing policy considerations outlined above. In my view, the QBCC model is too
inflexible in its operation. I illustrate my concerns as follows. Under the QBCC model, an
individual will be excluded if there has been a ‘relevant event’, that is if:
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the individual has become bankrupt, or took advantage of the laws of bankruptcy,
in the last 2 years.

If the QBCC considers that an individual has experienced a relevant event, the QBCC
must advise the individual of this in writing. The individual is given 28 days to notify the
QBCC of whether they consider no relevant event has occurred. If they do not respond,
or do not satisfy the QBCC that the relevant occurred did not occur, they automatically
become an excluded individual. As a consequence, any licence the individual holds is
immediately cancelled, and they are unable to reapply for another licence until their
exclusion period ends. In other words, there is no discretion for the QBCC to consider
questions of fairness in each case. It might be the case that the reasons for business
failure were not attributable to any conduct or omission of the individual. However, if the
nature of the failure constitutes a relevant event, the QBCC must apply the exclusion.
It goes without saying that the effect of this exclusion would be potentially onerous for an
individual who had a previous business failure due to reasons that were legitimately
beyond their control.
I also consider that the provisions in the QBCC Act are too inflexible in managing
companies. A company becomes an ‘excluded company’ if an excluded individual is a
director, secretary or influential person for the company. An excluded company’s licence
will be cancelled, and it will be unable to reapply for another licence until the exclusion
period ends, unless the excluded individual stops being a director, secretary or
influential person. It may well be the case that the company has arrangements in place
to ensure that the business of the company is managed responsibly. However, if the
company has an excluded individual as an officer, then it has no option but to remove
them lest the licence of the company be cancelled.
My concerns regarding the inflexibility of the provisions in the QBCC Act are echoed by
stakeholders who expressed concerns about empowering the BSB to apply exclusions
without first being required to consider the merits of individual cases. All stakeholders
emphatically indicated that any new regulatory power enabling the BSB to exclude
persons from registering as building contractors must have flexibility to consider
individual cases.
Given the desire to allow discretion in the application of exclusions, I propose that a
hybrid model be adopted in WA. Under this model, the BSB’s power to apply an
exclusion would be triggered by either a ‘relevant event’ in respect of an individual, or
that an ‘excluded individual’ is an officer of a company. However, before excluding an
individual or company, the BSB would give the respondent the opportunity to:


In the case of individuals - satisfy the BSB that either a relevant event has not
occurred, or that the relevant event was not attributable to any act or omission of
the individual, including any failure to put in place reasonable controls. This would
require assessing whether the relevant event occurred because of a failure to
place reasonable controls in respect of personal finances (if the relevant event
was one of personal bankruptcy) or the management of the business of a
construction company (if the relevant event was being an officer of an insolvent
construction company).



In the case of a company – satisfy the BSB either that an excluded individual is
not an officer of the company, or that the company has reasonable controls in
place to manage the business of the company.
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In this way, the BSB could give due recognition and weight to the fact that business
failure can occur for many reasons that may legitimately be unrelated to any lack of
financial capacity. Further, it acknowledges that an excluded individual may be an officer
of a company that holds a registration, and the company may nevertheless have
reasonable controls in place to ensure the business is properly managed.
However, the hybrid model will involve reversing the onus of proof. I have not made this
recommendation lightly. At the most basic level, the key tenet of the registration
framework is the notion that being registered is not a right to which all members of the
community may avail themselves. Rather, registration is a privilege, which may only be
conferred if certain criteria are met to the satisfaction of the BSB.
The purpose of registering building service providers is to establish a barrier of entry into
the market, to protect the public and other industry participants from ‘jerry-builders’, that
is, persons who build to a low standard and conduct their business in a questionable
manner.223 The registration framework was established to ensure that only persons
determined by the BSB to possess a certain level of financial capability are to be
permitted to participate in the market to which registration provides access. As such,
I consider it to be consistent with the rationale for registering building service providers
that an individual who wishes to hold contractor registration and has a history of financial
failure be required to explain themselves to the BSB as per the model outlined above.
Similarly, if a company wishes to hold a registration and has an officer who the BSB has
determined to be an excluded individual, then it is fair that the BSB be empowered to
inquire, in the form of a show cause notice, whether the company has reasonable
controls in place to manage the business of the company. Otherwise, there is a risk to
the industry and public that the excluded individual may perpetuate another financial
failure in their capacity as an officer of that company, or in their own personal capacity
as a registered building service contractor.
In my view, the model outlined above gives the BSB the flexibility to investigate and
manage the registration of persons who experience a relevant event (and companies
that may engage them as officers). If the BSB considers that a relevant event has
occurred in respect of an individual, then the BSB will issue a show cause notice to the
individual. It is then incumbent upon the individual to present evidence and arguments to
persuade the BSB either that the relevant event has not occurred, or that the relevant
event did occur, but it was not because of a failure to place reasonable controls in
respect of personal finances or the management of the business of a construction
company.
Likewise, if the BSB considers that a company has an excluded individual as an officer,
then it will issue a show-cause notice and the company will be obliged to persuade the
BSB that either the company does not have an excluded individual as one of its officers,
or that the company has reasonable controls in place to manage the business of the
company.
If an individual’s response to a show cause notice does not satisfy the BSB, or they do
not respond at all, they will be made an excluded individual. Any existing registration will
be cancelled, and they will be unable to apply for registration for the duration of the
period of exclusion. If a company’s response to a show cause notice does not satisfy the
223
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BSB, the contractor registration of the company will be cancelled and it will not be
eligible to apply for a new building contractor registration, unless it removes the
excluded individual as an officer.
Regarding the length of any period of exclusion, I consider that there should be no
default period of exclusion. The BSB must have the flexibility to account for individual
circumstances, and therefore the discretion to apply an exclusion period of up to
3 years. This position aligns with the majority of stakeholder feedback on this point.
I recognise that this recommendation represents a departure from the QBCC Act, which
applies a 3-year exclusion by default. I consider, though, that mandating a default period
of exclusion is too inflexible to adopt in WA.
Regarding the triggering event that empowers the BSB to issue a show cause notice to
an individual or company, I am in favour of adopting the definition of relevant event
under the QBCC Act. However, I do not consider that entering into a DOCA should be
included within the definition of relevant event. This reflects concerns expressed by a
number of stakeholders that companies which experience financial difficulty should be
given an opportunity to recover.
Regarding the option to empower the BSB to apply permanent exclusions,
I acknowledge concerns expressed by some stakeholders as to the gravity of a sanction
of this nature. I am also influenced by concerns expressed that this would enshrine a
‘two strikes and you’re out’ policy in legislation. This may lead to potentially unjust
outcomes; it is necessary for each case to be considered on its merits before any
exclusion is applied.
As mentioned above, it is necessary for any reform to balance the need to protect
industry participants and the public from repeated bad behaviour, with the reality that
applying an exclusion will deprive a respondent of a livelihood. To this end, I believe that
the BSB should be vested with the discretion to apply a permanent exclusion only in the
most extreme cases. The discretion to apply the permanent exclusion would be
triggered by the occurrence of 2 separate relevant events within a 5-year period.
The BSB would then be required to determine whether the cause and extent of the
relevant events and their impact on the wider community is such that the individual or
company in question cannot be trusted to responsibly manage its finances.
My recommendation for permanent exclusion represents another departure from the
provisions in the QBCC Act. Rather than applying a permanent exclusion by default, the
BSB would have discretion as to whether or not to apply such a serious and significant
sanction. I consider that it is possible that the conduct of an industry participant may be
so egregious, and so damaging to others in the industry and public, that the BSB may
determine that this entity has no place as a registered building service provider, and
should be permanently excluded. In my view it is appropriate that the BSB has the
regulatory power to permanently exclude such persons.
At this stage, a question of scope arises: to which registered building service providers
should these new regulatory powers apply? ‘Building service contractors’ includes
building contractors, painting contractors and building surveying contractors.
As a matter of fairness, the BSB’s powers to exclude individuals and companies should
apply consistently across all classes of registered building service contractors. This will
increase the level of protection afforded to other industry participants and the public.
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To assist the BSB to carry out its functions, it should be incumbent upon a building
service contractor to notify of any changes in officers. This way, the BSB can be
confident that where a building contractor changes the company’s officers it is not
deliberately, or inadvertently, circumventing the operation of the laws. This should be
facilitated by amending Part 3 Division 6 of the BSR Act.
Finally, I also recommend that a decision of the BSB to apply any period of exclusion –
whether temporary or permanent – should be reviewable by the SAT. This will ensure
that decisions of the BSB which would adversely affect the livelihood of industry
participants by excluding them from the registered building contractor market, are
reviewable by a higher authority.
Recommendation:
5. The BSR Act should be amended to incorporate the concepts of ‘relevant insolvency
event’, ‘excluded individuals’ and ‘excluded companies’ in respect to building service
contractors. The amendments should be similar to provisions in the QBCC Act, with
flexibility to ensure each case is considered on its merits, as follows:
a. Individuals and companies must have an opportunity to demonstrate to the
BSB why they should not be excluded;
b. The BSB may apply temporary exclusions for periods up to 3 years;
c. The BSB may apply permanent exclusions in the event of repeated
insolvencies; and
d. Any temporary or permanent exclusion is reviewable by the SAT.
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5
5.1.

Contracting Practices

Overview

There have been numerous inquiries in Australia on contracting practices in the building
and construction industry. The first seminal report on contracting practices in WA is the
Report of the Inquiry into the Building Industry of Western Australia 1973-74 by Charles
Howard Smith Q.C. Mr Smith found that since the 1940s, there had been a shift in
contractual arrangements between people working in industry. The growth of the
subcontract system corresponded to a “waning of the traditional master builder with his
substantial plant and day-labour force of tradesmen and labourers”.224
While Mr Smith noted that the subcontracting system provided “an opportunity for the
enterprising worker to gain independence and higher earnings”,225 he also noted that
trading as an independent business exposed subcontractors to the risk of security of
payment problems because “the individual performing the work and supplying the
material has no direct access to the source of funds in the event of difficulties or
problems arising”.226 For this reason, Mr Smith considered that the subcontracting
system was “open to abuse by the retention of payments which the builder receives from
the owner and the builder’s failure to pass on the moneys to the subcontractors”.227
Incidentally, it was observed at this time in WA that “this practice has been prevalent in
recent years with repercussions on others involved in the industry”. 228
The risk of security of payment problems within the industry remains today, some
40 years after Mr Smith’s inquiry. In 2015, the SERC Report found that the industry had
“transformed in the past decade or so”, with the consequence that “typically, the
management of major projects is assigned to a head contractor who is not a direct
employer of labour on the project”.229 The industry has moved away from the directly
employed workforce of the traditional master builder, and is now characterised by a
pyramid structure, with a head contractor at the top and multiple layers of subcontractors
below.230
This structure provides an opportunity for parties higher up in the contractual chain to
push risk down the chain.231 In practice, this opportunity is readily taken up - the SERC
Report found that “the structure of the Australian construction industry inequitably
allocates risk to those who are least able to bear it, namely subcontractors, suppliers
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and employees”.232 The result, the SERC Report concluded, “is a cut-throat industry”
where it has become common for subcontractors to be subjected to unfair contracting
practices by businesses higher up in the contractual hierarchy.233

5.2.

Terms of Reference

Items 2 and 5 of the Terms of Reference required that the IAG consider the following
matters:
2. The need for new or amended legislation to provide fairer contracting practices in the
industry, by –
a) regulating dealings with retention amounts withheld under construction contracts,
including maximum amounts and time periods for release;
b) introducing defined processes for calculating deductions and providing more
transparency and structure to payment claims made under construction contracts;
c) introducing defined procedures related to variations and appropriate sanctions
where variation costs have not been approved prior to work commencing;
d) simplifying and standardising construction contracts by mandating minimum
documentation requirements;
e) prohibiting unfair terms and implying certain reasonable terms into construction
contracts; and
f)

mandating the use of standard form construction contracts.

5. The recommendations made by Mr John Murray AM to the Commonwealth Government
in the Report on the Review of the Security of Payment Laws, including the extent to
which such recommendations should be adopted in Western Australia.

As there is significant overlap between item 5 and items 2(b) and (e) of the Terms of
Reference, these are dealt with together in this chapter. The Murray Report contains
recommendations on the matters contemplated in Item 2 (b) and (e). A discussion of
each of the other matters and recommendations for reform – that is, items 2 (a), (c), (d)
and (f) – is below.

5.3.

Regulating the management of retention money

As discussed previously (see 3.3.4), construction contracts commonly require the party
performing the work (the contractor) to provide the party paying for the work
(the principal) with security, in the event the contractor fails to fulfil its contractual
obligations.
Head contractors and larger subcontractors generally provide security by way of bank
guarantees. Smaller subcontractors typically provide security by way of retention money,
as they lack sufficient assets to facilitate a bank guarantee.
Where retention money is used as security, the money is held by the principal until they
exercise a right of recourse against it, or they are contractually obliged to release the
money. Typically, half of the retention money is released at practical completion and the
remaining half once the defects liability period has ended and all defects have been
remedied.
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Retention money may equal or exceed a party’s profit for the project. So, where multiple
or extended DLP’s are in play, a contractor may not receive the profits of a project or
even fully cover its costs for several years after the completion of the project.
Subcontractors have often reported problems associated with both the taking and
release of retention money. These include that:


some head contractors will deliberately and unreasonably withhold or delay
release of retention money to prop up their own cash flow;



there is no standard percentage set for retention money;



there is no standard release time for retention money; and



the long periods in which retention money may be held by a head contractor
increases the risk of the money being lost due to insolvency.

There are currently no mandated requirements in WA governing retention money.
Requirements are only imposed if the contracting parties fail to include express terms in
the contract governing retention money. In such instances, the CCA implies a term into
the contract that requires the principal to hold retention moneys in trust for the contractor
until either:


the money is paid to the contractor; or



the contractor, in writing, agrees to give up any claim to the money; or



the money ceases to be payable to the contractor by the operation of the
contract; or



a court or adjudicator determines that moneys cease to be payable to the
contractor.234

Stakeholders were asked to compare the position in WA with Queensland’s more robust
regulations governing retention money. The operation of Part 4A of the QBCC Act was
put to stakeholders as an example of how legislative requirements could be enacted to
set maximum amounts of retention money and periods for release.
A number of reform options were considered by stakeholders. These included:

234



Capping the percentage of security that can be required.



Prohibiting the security percentage in a subcontract from exceeding the security
percentage in the head contract.



Implying a right to substitute the form of security provided.



Limiting the maximum amount of retention money that may be withheld after
certain events.



Requiring that a principal gives a contractor an opportunity to remedy any default
before the principal draws on the security.

CCA, Schedule 1 Division 9.
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5.3.1.

Responses from stakeholders

All stakeholders, except one, supported better regulation of retention money.
Stakeholders agreed that current practices and procedures for managing retention
money are not fair to all parties in the contractual chain, because a contracting party:


may lose their retention in insolvency through no fault of its own;



may have the time for release of retention extended through no fault of its own;
and



is generally unable to act to mitigate the above risks due to the dynamics
prevailing within the industry.

Only HIA supported maintaining the status quo, claiming that “retentions are not as
widely used in the residential building industry as they are in the commercial sector” and
therefore “if the Government is minded to further regulate retention moneys, HIA submit
that any such regulation not apply to the residential building industry”. 235 However, a
number of other stakeholders claimed that retention moneys were used in the residential
sector between builders and subcontractors.
Stakeholders’ responses to the different options proposed (being options 2 to 6) are
discussed below.
Option 2 - Capping the percentage of security that can be required
The proposal to cap the percentage of security permitted was supported by a majority of
the stakeholders who expressed a view on it.
MEA, SWA, CCF, MPDA, and the CFMEU supported capping security. CCF stated it
“will make the retentions process fairer”.236 Several stakeholders noted that the industry
standard is for retention to be held at 10 per cent of each progress payment up to
5 per cent of the contract value, with half released at practical completion and half at the
end of the DLP.237 While several stakeholders supported mandating 5 per cent as the
maximum security permitted, LSWA cautioned that “what is currently considered as
typical should not be considered the appropriate statutory maxima for the purposes of
capping retention”.238 Instead, LSWA suggested “any caps should be set at 10 per cent
of the contract sum overall, 10 per cent from individual progress claims and 5 per cent of
the contract sum to be released at practical completion”.239 The CFMEU supported a
wholesale adoption of Part 4A of the QBCC Act.240
Most other stakeholders opposed capping security. AMCA considered that capping
security at 5 per cent of the total contract price would be onerous as it “is too much for
subcontractors to carry and more often than not represents their entire profit”.241
MBA, HIA and RI opposed capping security because it would abrogate freedom of
contract and the ability for parties to manage risk on a project-by-project basis. HIA
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stated that “every job is different”,242 RI stated that “parties should be free to contract as
they wish with minimum interference. There might, for example, be a reason why there
should be a retention of 20 per cent on payment for a specific item of equipment until it
has been proven to work reliably for a certain period”.243 MBA stated that “the
commercial reality is that there are circumstances why an increase in security is
sometimes is warranted”.244
AIB did not express a position on capping security, however stated that it would be
undesirable for WA to adopt Part 4A of the QBCC Act, because it only applies to
“building contracts” and excludes “domestic building contracts” and “construction
work”.245 AIB instead proposed that the CCA be amended to imply into construction
contracts provisions governing cash retention or security where there are no written
terms, including capping the maximum amount of security at 5 per cent of the contract
price.246
Option 3 – Prohibiting security percentage in subcontracts from exceeding the security
percentage in the head contract
Option 3 received a moderate level of support from stakeholders, with MBA, CCF and
MPDA supporting the option. No specific reasons were provided for the support.
Stakeholders who opposed option 3 included RI, HIA, and LSWA. RI and HIA
considered that it would interfere with freedom of contract.247 LSWA opposed it because
“there could be different risk profiles of the head contractor and subcontractors”, and
further said that “an adoption of an overall cap would mitigate the need for such a
measure in any case”.248
Option 4 – Allow substitution of security
Allowing the substitution of security was generally supported by stakeholders.
Stakeholders who expressed support for this option were AIB, MPDA, CCF, MBA, and
LSWA. LSWA noted that “it is fair that there should be a right to substitute the form of
security, especially where retention moneys are held and the contractor seeks to
substitute a bank guarantee”.249 AMCA considered that option 4 “is the next best thing to
option 5, however, there is still a cost of funds in either cash or bank guarantee”. 250
Whilst AIB gave its support to option 4, it was not aware of any instances where a lower
tier party was subjected to a contractual limitation on the form of security they could
provide - “it was suggested, although no evidence was presented, that there have been
instances where contracts have expressly precluded a lower tier contracting party from
providing security in lieu of cash retention”.251
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RI and HIA opposed allowing substitution of security. Both stakeholders believe that
mandating for substitution of security would interfere with freedom of contract.252
Option 5 – Limiting the maximum amount of retention money that may be withheld after
certain events
AMCA, MPDA, SWA, CFMEU and CCF all supported limiting retention that may be
withheld after practical completion to 2.5 per cent. AMCA indicated that of all of the
options for reform, this was its preference. It stated that “the amounts and intent is clear
and legislative imperative will ensure compliance”.253
The stakeholders who opposed option 5 were RI, HIA, and MBA. RI and HIA objected
because it interfered with freedom of contract. Similarly, MBA considered that it would
take away the rights of the parties to negotiate an appropriate amount of retention
money that might be withheld. MBA said that “there needs to be flexibility to allow the
subcontract generally to reflect the head contract security, ensuring an equitable
distribution of risk among the parties”.254
Option 6 – Principal to give contractor opportunity to remedy any default before drawing
on security
Option 6 was supported by a broad range of stakeholders, including AMCA, CCF, MEA,
MPDA, SWA, RI and MBA. AMCA advised that together with option 5, option 6 was also
a preferred reform. It considered that “the legislative requirement to enshrine good
practice requiring the principal to provide the contractor with a reasonable opportunity to
remedy the default, is essential. It follows that this requirement flows right down the
contractual chain”.255 SWA agreed, stating that it “supports a requirement across the
contracting chain that the contractor has the opportunity to remedy any default before
drawing security”.256
HIA and LSWA opposed option 6. HIA considered that “a range of standard form
contracts contain provisions that facilitate the return of a contractor to rectify defective
work before any security is drawn on”. Further, HIA indicated that option 6 would
interfere with freedom of contract, stating that “circumstances may vary and one or both
parties may not wish to return to site to carry out the required works. In such instances
calling on the retention funds will be both legitimate and appropriate”. 257 LSWA opposed
option 6 “by reason of inconsistency with the nature of security rights and undue
intrusion into contractual rights”.258
Other reforms
Stakeholders had the opportunity to propose other options to improve fairness in
managing retention money. The following two suggestions were proposed:
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1. AIB suggested amending the CCA to imply into construction contracts provisions
governing cash retentions or security where there are no written provisions.
These provisions would limit the maximum amount of retention or security and the
rate at which cash retention is withheld from progress payments, and govern the
release of retention or security.259
2. RI suggested amending the CCA so that the exercise of rights under a bank
guarantee gives rise to a payment dispute, not just the failure to pay a retention or
return a security on the due date. Also, it suggested that “it might be helpful if the
Act specified that rights in relation to securities must be exercised in good
faith”.260
5.3.2.

Discussion and recommendations

No stakeholder suggested that there was anything inherently unfair or wrong about
retention money. It appears to be accepted that retention money serves a legitimate
commercial purpose in the building and construction industry. No stakeholder suggested
that retention money arrangements should be curtailed in the industry.
However, the overwhelming majority of stakeholders acknowledged that practices in the
industry with respect to managing retention money are liable to be unfair for
subcontractors. Only HIA suggested that “the current management of retention money is
appropriately dealt with by the contracting parties”.261 It appears that HIA’s opinion on
this point is very much isolated. In any case, HIA claim that “retentions are not as widely
used in the residential building industry as they are in the commercial sector”262
therefore these options are less likely to affect their members.
For the stakeholders who considered government intervention is required, the question
then became to what extent government should intervene in the market. On this
question, stakeholder’s views varied. While some of the options for reform were
supported more than others, ultimately, no consensus emerged.
In formulating my recommendations on options 2 to 6, I attempted to balance two
competing considerations. The first is the doctrine of ‘freedom of contract’, based on the
laissez-faire principle that individuals are the best judges of what is in their own interests
and should be free to contract upon the terms of their own choosing. It is “a basic
principle of the common law that the parties to a contract are free to determine for
themselves what primary obligations they will accept”.263 As canvassed above, a number
of stakeholders opposed reform options because they would unduly interfere with the
freedom of parties to negotiate retention arrangements that are most appropriate for
individual projects.
On the other hand, consideration must also be given to the responsibility of government
to intervene if required. One of the main reasons for government intervention is to
correct a market failure. I accept, based on feedback from stakeholders, together with
the reports of other inquiries, that there is an inequality of bargaining power between
parties higher in the contracting chain and those below them. If one accepts that there is
259
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a concentration of power in the hands of parties higher up the chain, and that lower tier
parties, such as subcontractors, have no practical alternative but to accept the retention
arrangements imposed upon them, then it follows that government intervention is
warranted. The intervention should regulate retention arrangements in the industry to
protect those in an unequal bargaining position, such as subcontractors.
With the abovementioned competing considerations in mind, below is an analysis of the
stakeholder responses in respect of options 2 to 6, together with my recommendations
in connection with each.
No legislative cap on the percentage of security that can be required
I do not recommend that the Government enact laws to cap the percentage of security
that can be required under a construction contract. Although option 2 was supported by
a majority of stakeholders, there are a number of reasons why the Government should
not implement option 2.
Firstly, option 2 proposed a ‘one-size fits all approach’ that would apply to all
construction contracts or certain types of construction contracts (such as contracts for
commercial building work). I do not consider that all types of construction work fit the
mould that would be set by capping the percentage of security that can be required.
There will always be projects that present unique risks that need to be managed on a
case-by-case basis through a project specific security arrangement. In these
circumstances, binding contracting parties to a security cap risks concentrating project
risk in the hands of a party who may not be best placed to manage it. As stated by RI,
“there might, for example, be a reason why there should be a retention of 20 per cent on
payment for a specific item of equipment until it has been proven to work reliably for a
certain period”.264
Put simply, I believe there is a legitimate argument to preserve freedom of contract in
respect of the percentage of security that can be required. I have no objection to
imposing standards or caps where a practice fits all, or almost all, instances. But I do not
consider that capping the percentage of security that can be required would be a
beneficial reform to improve security of payment for subcontractors. To cap the
percentage of security that may be required would unduly restrict the ability of
contracting parties to manage their specific project risks.
I further believe government intervention is unnecessary because so many stakeholders
reported that the standard retention rate is 5 per cent of the contract price, withheld at
10 per cent of progress payment claims and released half at practical completion and
half at the end of the DLP. The market forces are sufficient to set a reasonable, industryaccepted standard, such that government intervention is unnecessary at this time.
I am mindful that the CFMEU suggested that WA adopt Part 4A of the QBCC Act.
However, I am not in favour of this approach either, both for the reasons outlined above,
and because of the shortfalls in the application of Part 4A. The provisions of Part 4A
have a very limited application and are not intended to apply to all contracts that may be
entered into in the building and construction industry.
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Part 4A applies only to “building contracts”, and there are exemptions for “domestic
building contracts” and “construction work”. Its adoption in WA would not address the
sharp practices that parties further down the contracting chain have reported to have
experienced in respect of retention arrangements.
Security in the head contract not to be tied to security in the subcontract
Mandating that the value of security in subcontracts may not exceed that in a head
contract received limited support from stakeholders, with most not articulating any
reasons for their support. On the other hand, stakeholders who opposed it made a
number of persuasive points.
Firstly, the efficacy of this option is dependent upon the subcontractor having access to
the head contract. If the subcontractor cannot access the contract between the head
contractor and the principal, then this reform option would fail.
In addition, the risk profiles at the head contractor and subcontractor levels may differ.
To prevent the security percentage required of a subcontractor from exceeding the
security percentage in the head contract would distort the allocation of risk in
circumstances where there is a different risk profile that can only be managed by
requiring a higher security percentage from the subcontractor.
In a similar vein to my recommendation on option 2, I consider that option 3 would
unduly interfere with the freedom of contracting parties to manage project-specific risks.
I do not recommend that Government enact laws to require that the security percentage
in a subcontract not exceed that of the head contract.
Substitution of security should be expressly permitted
A clear majority of stakeholders supported option 4. I consider that the form of security
provided is a situation where freedom of contract can legitimately be subordinated to the
need for government intervention. It seems patently unfair that a subcontractor could be
contractually prohibited from substituting cash retention with another form of security
such as a bank guarantee or bond to an equal value. To the extent that these practices
occur in the building and construction industry, they should be addressed through
government intervention implying a right of substitution of security into construction
contracts that overrides any term in a contract to the contrary.
AMCA indicated that there would still be a cost for subcontractors to substitute a cash
retention with another form of security such as bank guarantee. However, my support for
option 4 centres on the fact that it would provide subcontractors with a right of
substitution that the market might not otherwise confer upon them, if the party higher in
the contractual chain were to utilise its superior bargaining power to require a specific
form of security.
In addition, the drafting instructions released for public comment in 2002 on the WA
Draft Bill contemplated providing a limited right for a party to a contract to substitute
cash retentions for another form of security. The drafting instructions proposed that:
Where a contract provides for withholding cash security or retention moneys, but does
not contain written provisions in respect of the substitution of another form of security for
cash security or retentions, the following provision shall be deemed to be incorporated in
the contract and to have full legal effect:
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“At any time a party providing retention moneys or cash security may substitute
another form of security. To the extent that another form of security is provided,
the other party shall not deduct any moneys from the original security, and shall
release and return retention moneys and cash security within 10 days of the
provision of the substituted security.
The other security shall be in the form of cash, bonds or inscribed stock issued by
the Australian Government or the Government of a State or Territory of Australia,
interest bearing deposit in a trading bank carrying on business in Australia, an
unconditional undertaking given by a financial institution or insurance company
registered in Australia and acceptable to the party holding the security”. 265

I recommend that the Government legislates a similar right. However, the right should
not, as originally envisaged, be implied where there is no written provision, rather it
should expressly apply in all construction contracts despite any inconsistent written term.
Recommendation:
6. The Government should introduce legislation to provide a right for any contracted
party to substitute the form of security provided under a construction contract, at any
point during the contract term, provided the substituted security of an equal value.
This right should override any clause in a construction contract to the contrary.
Limit the length of time security that may be withheld after practical completion
There was an even split between stakeholders who supported and opposed capping the
amount of retention money that can be withheld after practical completion. The
arguments for and against were substantially the same as those for capping the
percentage of security that can be required. For the same reasons I have not
recommended capping the total amount of security that can be withheld, I do not
recommend that the Government caps the amount of security that can be retained after
practical completion.
However, I believe the underlying policy intent of option 5 could be achieved with some
modifications to its form. To this end, I recommend that new legislation be enacted to
imply an express condition into all construction contracts that any remaining security
held under the contract is to be returned no later than 12 months after practical
completion.
This recommendation addresses the intent of option 5 – that is, to govern the amount of
retention money withheld after certain events – in a more balanced manner. Rather than
regulating the amount of retention money that may be withheld after certain events, the
target of the regulation is shifted towards the length of time for which security may be
held.
Under this modified approach, parties are still free to negotiate the amount of security
that is withheld appropriate to their particular project. However, the Government will set
as an industry standard that all security, whatever amount it may be, must be returned
no later than 12 months after practical completion.
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This disconnects the release of retention money from the end of an extended DLP.
Parties are free to agree to an extended DLP in the contract, and other contractual
obligations may still apply during this period (e.g. DLP on rectification works), but any
security held must be returned no later than 12 months after practical completion. This
maximum timeframe is consistent with the default provisions in the Australian Building
Industry Contract (ABIC) Major Works Contract- MW-2008.266 The de-coupling of
security from the DLP also occurs under the unamended provisions in the NSW
Government’s GC21 General Conditions of Contract.267
To further protect subcontractors from excessive timeframes for the release of security
withheld under a construction contract, WA should also adopt recommendation 18 of the
Murray Report. Recommendation 18 is that section 12 of the NSW Act should be the
model for prohibiting ‘paid-when-paid’ or ‘paid-if-paid’ provisions in construction
contracts. Section 12 of the NSW Act provides:
12. Effect of “pay when paid” provisions
1. A pay when paid provision of a construction contract has no effect in relation to any
payment for construction work carried out or undertaken to be carried out (or for
related goods and services supplied or undertaken to be supplied) under the
contract.
2. In this section:
money owing, in relation to a construction contract, means money owing for
construction work carried out or undertaken to be carried out (or for related goods
and services supplied or undertaken to be supplied) under the contract.
pay when paid provision of a construction contract means a provision of the
contract:
a. that makes the liability of one party (the first party) to pay money owing to
another party (the second party) contingent on payment to the first party by
a further party (the third party) of the whole or any part of that money, or
b. that makes the due date for payment of money owing by the first party to the
second party dependent on the date on which payment of the whole or any
part of that money is made to the first party by the third party, or
c. that otherwise makes the liability to pay money owing, or the due date for
payment of money owing, contingent or dependent on the operation of
another contract.

In Maxcon Constructions Pty Ltd v Vadasz268 (Maxcon), the High Court considered the
operation of an identical provision in the SA Act. The High Court found that a provision in
a construction contract which allowed a head contractor to withhold retention moneys
under a subcontract until certain events had occurred under the head contract was a
‘paid when paid’ provision, and was unenforceable. The Maxcon case involved a
subcontract for piling work, which included a standard form retention clause. The head
contractor retained 10 per cent of each progress payment until a total of 5 per cent of the
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contract sum was held as retention money. However, the release of the retention money
was contingent upon a certificate of occupancy (CFO) for the entire project. In
considering the operation of section 12(2)(c) of the SA Act (which is identical to 12(2)(c)
of the NSW Act), the majority (comprising Kiefel CJ, Bell, Keane, Nettle and Gordon JJ)
stated at [27]:
s 12(2)(c) focuses on a provision of a contract and asks whether, on its proper
construction, the provision “makes the liability to pay money owing, or the due date for
payment of money owing, contingent or dependent on the operation of another contract”.
Here, the retention provisions did just that: they made the due dates for payment
contingent or dependent on “CFO”. And for “CFO” to be achieved, there had to be issued
a certificate of occupancy and “any other Approval(s) required under Building Legislation
which [were] required to enable the Works lawfully to be used for their respective
purposes in accordance with [Maxcon’s] Project Requirements”. Those Project
Requirements were to be ascertained from the head contract.

The current prohibition on ‘paid-when-paid’ clauses in section 9 of the CCA is not
expressed in as widely as section 12 of the NSW Act. Therefore, it is arguable that a
clause in a subcontract that links the release of retention to an event under a head
contract is not a ‘paid-when-paid’ clause, and is enforceable in WA. Consistent with my
recommendations later in this report, recommendation 18 of the Murray Report should
be adopted.
Recommendation:
7. The Government should introduce legislation to provide an express term into all
construction contracts that any security withheld under the contract is to be returned
no later than 12 months after practical completion. This term is to override any term
in the contract to the contrary, but does not affect a party’s other rights (e.g. security
withheld on rectification works, or the length of the DLP).
8. The Government should adopt recommendation 18 in the Murray Report.
Principal to give contractor notice before having recourse to security
Option 6 was supported by a range of stakeholders, including groups representing head
contractors, subcontractors and legal bodies.
However, I consider that option 6 as originally proposed would not adequately target the
mischief sought to be addressed. Option 6 proposed requiring by law that a principal
must, before having recourse to any amount held under the contract as security, notify
the contractor of the default for which it is alleged they are liable, and provide them with
a reasonable opportunity to remedy the default.
The issue that option 6 proposed to address is security being drawn upon without any
warning to the contractor. For a principal to take this course of action deprives the
contractor the opportunity to engage with the principal regarding the alleged default.
If the contractor is given notice of the principal’s intention to draw upon the security, then
the parties may be able to reach a commercial resolution, and the need to draw upon
the security might be avoided.
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There is a logic to requiring the principal to issue a notice to the other party advising that
it intends to draw on its security. However I consider that tying this requirement to an
additional requirement to provide the contractor with “a reasonable opportunity to
remedy the default” seems unnecessary. It does not provide any greater level of
procedural transparency when security may be called on. If anything, it is liable to add
unnecessary rigidity.
For instance, it may be the case that while a contractor has defaulted in the performance
of its obligations, it might be impractical for them to remedy the default. Perhaps the
commercial relationship has soured to the point where the contractor is no longer willing
to remedy the default. Or a contractor’s current workload may not permit them carrying
out the rectification works within a reasonable timeframe. To require a principal to defer
calling on security until a reasonable time for the contractor to remedy the default has
elapsed seems to be unfair to the principal. Parties may include such terms in their
contract, if they choose to. However I don’t believe that the opportunity for the contractor
to rectify allegedly defective work needs to be expressly provided by legislation.
Accordingly, I recommend that a modified version of option 6 be adopted – that
legislation provides that despite any term in a construction contract to contrary, before
having recourse to a contractual security or retention, the party holding the security must
give the party that provided the security a notice of their intention to take possession of
the security. This notice must spell out the causes for which the security is being taken
or cashed and be provided 10 business days before recourse is had to the security.
I consider it to be necessary and just that the principle of freedom of contract guides the
level of government intervention in the market. It is in the interests of all parties in the
contractual chain that notice be provided, together with reasons, before recourse is had
to security. This may reduce disputes by giving contractors an opportunity to negotiate
with the principal in respect of the default. It may also pave the way for defaults to be
remedied without the security holder needing to have recourse to the security.
Recommendation:
9. The Government should introduce legislation to require the principal to a construction
contract to give 10 business days’ notice to the contractor before having recourse to
any security provided under the contract. The notice must identify the reason(s) that
the security is being drawn upon and the rights available to the contractor. This
requirement should override any terms in the contract to the contrary.
Other proposals for reform
RI proposal

I have considered RI’s proposal to expand the definition of a payment dispute under the
CCA to include instances of a bank guarantee being called upon by a principal. This
proposal would allow contractors to apply for adjudication where the principal cashes the
bank guarantee. However, I am not persuaded that triggering the existence of a
payment dispute in these circumstances would improve security of payment for
subcontractors, for the following two reasons.
Firstly, if the principal has an unconditional right to take possession of the security
without prior notice to the other party, then this proposal aims to fix a problem after the
fact, so to speak. The contractor would be applying for adjudication of the principal’s
decision to draw down on the security. But, the contractor may have no knowledge of
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any alleged default under the construction contract for which recourse was had to the
security. Put another way, the contractor would be applying for adjudication when the
security already been cashed, and the contractor is still unaware why the security was
cashed.
Secondly, as is borne out by the reasoning above, the underlying issue for contractors in
this context is that their security may be cashed without notice to them, and without any
particulars of the alleged contractual default for which the security is cashed. For these
reason, I consider that the modified version of option 6 as discussed above would better
address the issue that is sought to be addressed by RI’s proposal.
RI also proposed amending the CCA to require that rights in relation to security be
exercised in ‘good faith’. However, I consider that introducing a good faith test would
introduce a level of legal complexity without addressing the issue: that is, that
contractors (particularly subcontractors) receive no notice of, or reasons for, their
security being drawn on. I therefore consider that the modified version of option 6 is a
better solution than superimposing a good faith test on top of contractual rights in
relation to security.
AIB proposal

AIB suggested amending the CCA to expand the implied terms governing security where
there are no written provisions in the construction contract. I do not consider that
expanding the implied terms would go far enough to regulate dealings with retention
moneys across the industry.
Amending the implied provisions governing security would also create an incongruous
situation. On the one hand, parties who have not set written terms governing retentions
will have fair and reasonable terms implied by the CCA. But, on the other hand, an
enterprising principal who imposes unfair written contractual terms governing retentions
may displace the operation of the CCA's minimum fair and reasonable terms that would
otherwise apply.
Implied terms that may be contractually over-written do not go far enough to regulate
dealings with security. Indeed, a significant issue that has been reported as occurring in
the industry is that parties higher up the contracting chain use a written contract to
impose unduly onerous contractual terms onto parties lower in the chain. To simply
expand the CCA's implied terms governing securities would not adequately regulate
dealings with retentions in the industry.
As discussed above, I recommend that all construction contracts should be subject to
minimum terms governing the form, length and use of security.

5.4.

Defined procedures relating to variations

A variation is a change to the terms of a contract after its execution. On a construction
project, variations are typically effected by a contractual right, or through an ad-hoc
agreement between the parties. Construction contracts are commonly varied, but it is
not always clear what constitutes a variation, and what was included in the original
contract, or what may be a new contract. Disputes over whether work was a variation or
not are almost as common as variations themselves.
Disputes over variations occur at all levels of the contractual chain and are not unique to
subcontractors. However, the impact of disputes over variations can be acutely felt by
subcontractors at lower levels of the chain, due to the following two factors.
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Firstly, subcontracting businesses tend to be small and undercapitalised, operating on
low profit margins, chasing cash flow from project to project. In times of reduced work
and increased competition they may accept work with very low or negative margins in
the hope of picking up variations to cover costs. When the expected variations fail to
materialise, the loss of the expected additional cash flow means their debts due may be
greater than the cash and accounts receivable – triggering bankruptcy (in the case of
sole traders) or insolvency (in the case of businesses trading as a corporation).
Secondly, the weaker bargaining position of subcontractors relative to parties higher up
the contractual chain leaves them vulnerable to ‘sharp practices’. A common complaint
from subcontractors is that they act on an oral site instruction despite the fact that the
contract says instructions must be confirmed in writing. In such circumstances, the other
contracting party may deny liability to pay for the variation because there is no written
documentation of the variation in accordance with the contract.
The current legislative requirements in WA governing variations are minimal. The CCA
implies a term into construction contracts that do not include written provisions
governing variations. The implied term states that the contractor is not bound to perform
any variation of its obligations, unless the contractor and the principal have agreed on:



the nature and extent of the variation; and
the amount or a means of calculating the amount that the principal is to pay the
contractor for the variation.

Stakeholders considered a number of options to make the contractual variation process
fairer for all parties in the contractual chain. These included doing nothing, the
Government prescribing that all variations be given in writing, and the Government
requiring that parties agree the price of any variation work before the work is done.
5.4.1.

Responses from stakeholders

Most stakeholders were in favour of reform to make contractual variation processes
fairer . Support for some degree of reform was expressed by CA, AMCA, CCF, MEA, RI,
MPDA, LSWA, SWA, MBA, SoCLA, and the CFMEU.269
However, stakeholders disagreed how reform in this area should be implemented. That
is, whether the Government should enact legislation to govern variations – such as
options 2, 3, or 4 – or whether non-legislative alternatives could be pursued.
A number of stakeholders noted that their members experience payment disputes
related to variations. CA stated that “consultants… struggle to get variations negotiated
and agreed” and that “our members would favour a more structured and defined
approach to variations including when claims for payment can be made and paid”.270
The CFMEU advised that “disputes over variations are a regular occurrence in the
building and construction industry” and that “issues regarding variations are, in the
CFMEU’s experience, most prominently felt by those further down the contracting chain,
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such as subcontractors”.271 MEA stated that “we do not believe that the current system
is working as well as it could”.272
HIA and AIB were the only stakeholders who opposed government taking action to
prescribe requirements for variations. AIB stated that:
apart from the option of maintaining the status quo … AIB is unable to support any of the
other proposed options because, in its view, the options do not reflect the practical and
commercial reality of the industry outside of the home building sector covered by the
HBCA.273

HIA considered that “there is no justification for any changes to the current regulation of
variations”.274
Amongst stakeholders who supported reform, there was no consensus as to which
reform to adopt. Below is an outline of stakeholders’ responses in relation to options 2, 3
and 4.
Option 2: Require all variations to be given in writing
Requiring variations to be given in writing was only supported by CCF, and MPDA,
though no reasons were given for this support in either case.
HIA – who supported maintaining the status quo – stated that:
If the government is minded to take action in relation to variations HIA does not oppose
Option 2.
Requiring that all variations be given in writing is consistent with HIA’s commercial
contracts and general common law that any agreement should be in writing.275

LSWA, RI and MEA did not express views supporting or opposing option 2, but
commented on the issues it seeks to address. LSWA stated that “a requirement that
variations, and indeed any directions, be in writing is supported where there is a request
made to this effect”, although LSWA did not suggest that the government ought to
prescribe a legal requirement for instructions to be in writing.276
RI considered that “requests to carry out variations should be in writing” and that
“variations should be performed in accordance with clause 1 of Schedule 1 to the Act
[the CCA]. This does not require a price to be agreed”.277 MEA stated that “out of the
options presented MEA would support that all variations should be in writing”. 278
Only MBA opposed option 2. MBA considered that requiring all variations to be given in
writing “will potentially slow the system down and affect the speed with which decisions
and resolutions can be made and arrived at”.279
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Options 3 and 4: Variation costs to be agreed, or voidable or a penalty
Some stakeholders provided separate responses to options 3 and 4, while others
commented more broadly on the proposal for the price of variations under all, or certain
types, of construction contracts to be agreed before the work is performed.
The only difference between options 3 and 4 was the consequence proposed for noncompliance with the requirement for the price of a variation to be agreed in advance.
Option 3 proposed that a party receiving a variation direction would not be bound to
carry it out, while option 4 proposed a penalty for the party giving the direction or on
whose behalf the direction is given.
Very few stakeholders supported options 3 and 4. AMCA considered that “option 3
would be the preferred solution”,280 but later stated that “option 3 does not address the
time related pressure to undertake, present and negotiate the variation price prior to
work being undertaken”.281 MPDA also supported option 3, although no reasons were
expressed for this support.282 CFMEU was the only stakeholder to support option 4.283
Most stakeholders either opposed or questioned the value of requiring variation costs to
be agreed in advance, including CCF, HIA, AIB, RI, LSWA, SWA, and MBA.
A consistent theme in the feedback from these stakeholders was that requiring variation
costs to be agreed in advance would be impractical to implement and would delay
building and construction projects.
For example, AIB stated that option 3 “presupposes that there is sufficient time for this
process to be implemented before the variation is required to be undertaken. The reality
is that this is not always possible”.284 HIA submitted that “often parties are unable to
accurately estimate the value of the work”. 285 RI stated that “proposals to require the
price to be agreed before work is carried out are unworkable”. 286 MBA submitted that “to
simply say everything must be agreed to upfront will again delay the expediency with
which works can be performed”.287
SWA indicated that it “supports options 3 and 4 as desirable, but not practicable”. 288
It submitted that:
Good business practice dictates that variations would be quoted and agreed before the
work is completed, however the reality is on many construction sites is that it is not
always viable to stop the project, price the variation and get approval before completing,
particularly if they have been instructed to complete the variation on day work rates and
the total cost for the variation is unknown.289

LSWA opposed requiring variation costs to be agreed in advance for a number of
reasons. LSWA submitted that options 3 and 4:
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may result in unacceptable delay to the project, and would be an unwarranted and
unreasonable intrusion into freedom of contract where the contract requires variation
work to be performed by direction and the valuation of the variation to be determined
later.290

AMCA and HIA commented on the proposed penalty for non-compliance. AMCA
submitted that empowering a regulator to apply a penalty “may be ineffective”,291
because “For it to be effective, it would require the Government to undertake substantial
regulatory enforcement activities. This may necessitate an increase to levies and
fees”.292 HIA considered that “the use of a penalty would be a draconian step”.293
Alternative reform proposals
Three stakeholders – SoCLA, SWA and CA – suggested alternative reforms to those
proposed in the discussion paper. These are outlined below.
SoCLA proposed inserting new provisions into the CCA to govern valuing variation work,
after a dispute resolution process determines that work a party is directed to perform is a
variation.294 These provisions would override any terms in a construction contract to the
contrary, and be enacted in the CCA as follows:
a) If it is determined by any dispute resolution process between the parties that the
direction involves works that would be a variation under the construction contract
such work will be valued and any extension of time dealt with as if it were a variation
under the construction contract; or
b) if there is no provision in the construction contract dealing with variations, and if it is
determined by any dispute resolution process between the parties that the direction
involves works that are not included in the scope of works of a construction contract
(“extra works”), the Receiving Party will be entitled to be paid a reasonable amount
for the extra works performed and will be entitled to a reasonable time to perform the
extra works having regard to whether the extra works impact on the critical path of
the works under the construction contract and, if so, to what extent.295

SWA suggested that enacting a payment schedule regime as recommended in the
Murray Report would better address the security of payment problems subcontractors
and suppliers experience in respect of payment claims arising out of variations.296
CA proposed introducing more defined procedures for variations on public works, rather
than on an industry-wide basis, stating that:
our members would favour a more structured and defined approach to variations
including when claims for payment can be made and paid. More collaborative forms of
contract arrangements, such as Alliance and NEC3/4 contracts, lend themselves to a
more defined and collaborative approach to scope change and variation management,
and we continue to recommend that government clients use these contracts, where
appropriate, in lieu of design and construct arrangements.297
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5.4.2.

Discussion and recommendations

Maintaining the status quo was not favoured by the majority of stakeholders. However,
no consensus emerged among stakeholders supporting any reform proposal for the
Government to prescribe requirements for variations. Below is my analysis of
stakeholder responses to the options and the alternative reform proposals of SoCLA,
SWA and CA, together with my recommendations.
Option 2: Require all variations to be given in writing
Some stakeholders supported prescribing by law that variations must be given in writing,
but most did not articulate any reasons for supporting this reform option.
In my view, to require by law that a variation direction be in writing would do little to
improve security of payment in the building and construction industry. It would not
address the problems that arise in connection with claims for payment of variations.
However, I do acknowledge the appeal of requiring that directions to carry out works be
in writing. In theory, written instructions would reduce uncertainty. But, in practice,
requiring a variation to be in writing may not address the reasons for the problems that
arise in connection with payment for variation works.
The fundamental problem for subcontractors in getting paid for variation work is getting
the party that issued the direction to respond to a payment claim for the variation work. If
there is no response, then the party who carried out the extra work has no idea if there is
a dispute as to whether the direction constituted a variation and the extent it was a
variation, or whether the amount claimed is in dispute. Requiring variations to be put in
writing does not address this problem. As SWA stated in its written submission:
We are providing training support to subcontractors to ensure that they get written site
instructions for variation work; that they keep day sheets for the works completed, signed
daily by the site supervisor and emailed daily to the Contracts Administrator and to take
photos of any works. …
Unfortunately we found that even though subcontractors were deploying good business
practice in dealing with variations that when the work has already been completed that
the respondent simply ignored the variation quote and supporting document298

The main source of disputes over payment claims for variation works is not that
directions were oral rather than in writing. Rather, it is whether the direction falls under
the contract, or represents extra work outside of the contracted scope of work. SoCLA
commented on the reasons why disputes arise over payments for variations:
The most frequent area of concern is where:
a) the principal wants and directs work to be done on the basis that this is work
required to be performed under the contract and does not constitute a variation;
and on the other hand
b) the contractor is prepared to do the work, but considers that this is not work to be
performed in accordance with the contract as falling within the agreed scope, but
is rather a variation.299

298

SWA, IAG submission – discussion papers 3 and 4, 7.

109

The problem to be addressed therefore is not the manner in which directions are given,
but rather that the party claiming payment for variation works does not know why their
claim is disputed. Requiring directions to be given in writing will not help a party claiming
payment to find out if the other party disputes that the work constituted a variation under
the contract, or if it is the valuation that is disputed.
Accordingly, I do not consider there to be sufficient reason to recommend that the
Government implement option 2. Whilst option 2 would involve enacting laws to enshrine
good business practice, I am by no means persuaded that this would enhance the
position of subcontractors. It fails to address the cause of security of payment problems
in respect of payment claims for variation works.
Options 3 and 4: Variation costs to be agreed, or voidable or penalty
The majority of stakeholders did not support a legislative requirement for variation costs
to be agreed in advance of works being carried out. I agree with the viewpoints
expressed by many stakeholders, that enacting legislation to prescribe a requirement of
this nature would be an unnecessary burden.
It is often not practical on projects for the parties to agree on the price of a variation in
advance of it being carried out. For example, costs cannot easily be pre-agreed if extra
work is necessitated by the discovery of latent site conditions, or the quantities of work
such as excavation cannot be easily estimated, or the work must be done urgently, or if
new materials or equipment need to be scoped out and procured, or if specialist
consultants need to be engaged to carry out the direction. Variations may entail large
quantities of work being carried out, that encompasses some or all of these issues.
The impracticality of adopting options 3 and 4 was emphasised by a variety of
stakeholders, including SWA, LSWA and RI, as well as MBA, HIA and AIB. Requiring
the cost of variations to be agreed in advance of the work being carried out would cause
unacceptable delays on projects.
Further, options 3 and 4 would interfere with freedom of contract to an extent that I am
not satisfied is warranted or justifiable. These reform options will enforce a ‘one size fits
all’ solution that will restrict the ability of parties to agree on contractual arrangements to
suit the specific needs of individual projects. LSWA noted that to properly manage the
risks associated with a specific project, the parties may include a term in their contract
that variation works are to be carried out on direction and valued later. 300 There is no
justification, in my view, for restricting parties from negotiating contractual procedures
relating to variations that are tailored to the needs of the project.
I therefore do not recommend that the Government requires that variation costs be
agreed in advance of the work being undertaken.
Alternative reform proposals
I am grateful to SoCLA for taking the time to formulate a thoughtful and cogent
alternative reform proposal in its written submission.301 I have carefully considered the
proposal, and also have had the opportunity to consult with representatives from SoCLA
to further assess it.
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I agree with the underlying policy intent of contractual freedom that is reflected in the first
part of SoCLA’s proposal. That is, that if parties have included express terms in their
contract to value variations, then the valuation of the works should occur pursuant to
those terms. The second part reflects a policy position that in the absence of express
contractual terms, the law ought to intervene and set some minimum procedure to value
variations.
Having regard to stakeholder feedback, I believe that SoCLA’s proposal does not go far
enough to protect subcontractors and suppliers making payment claims for variation
works. For instance the second part, which would apply where there is no contractual
agreement on variations, appears to correspond to existing general law principles that
already apply where contractual provisions do not specify how money and time are to be
assessed for extra work that has been instructed to be carried out.
I consider that government ought to take a bolder approach and enact a more robust
and prescriptive procedure for variations, as discussed below.
Murray Report proposal
As stated in chapter 6 of this report, I recommend that the Government adopts
recommendation 21 of the Murray Report, which applies to the valuation of works and
goods provided under a construction contract. This component defines procedures
relating to variations. It works with other components in the Murray Report, namely the
payment schedule regime, to provide clear and fair procedures to value payment claims,
including variations.
Recommendation 21 of the Murray Report provides that construction work and related
goods and services should be valued in accordance with the terms of the contract
between the parties. This preserves the freedom of contracting parties to agree
procedures to manage variations that are appropriate to the risks associated with
individual projects. This aligns with the first part of SoCLA’s proposal, discussed above.
However, under recommendation 21, should the contract not make express provisions
for valuing variations, then legislation provides a scheme for valuing extra work and
goods. This would enable an adjudicator to value a variation if the contract did not
contain express terms for how to value works.
SWA proposal
I agree with SWA that enacting a payment schedule regime can provide industry
participants with a clear and fair procedure to resolve payment disputes, including those
associated with variations. In chapter 6 I recommend adopting the Murray Report’s
payment schedule regime. An illustration of the potential efficacy of a payment schedule
regime is summarised below.
Under a payment schedule regime, if a party receiving a direction to carry out a variation
submits a payment claim inclusive of the cost of the variation, the respondent is required
to provide a payment schedule. The payment schedule will advise whether the claim is
accepted or disputed, in whole or in part, and any reasons for disputing the claim.
In this way, the party issuing the payment claim will be informed of whether and why
there is a dispute, for example if the respondent disputes that the direction constituted a
variation, or if the dispute is over the quality or valuation of the works for which payment
111

has been claimed. The payment schedule regime would provide clearer procedures
governing all payment claims, including those for variations.
Recommendation:
10. The Government should adopt recommendation 21 in the Murray Report.

5.5.

Mandating minimum written contract documentation requirements

In WA, a construction contract need not be in writing to be enforceable. The CCA
provides that a construction contract includes “a contract or other agreement, whether in
writing or not”. The reason for this was addressed in the Evans Report. Professor Evans
indicated that the CCA recognises oral contracts because there is a “widespread
practice, particularly at the lower end of the contracting chain that contracts for the
supply of goods and services are entered into on an oral basis”.302
However, the use of oral contracts creates a risk of uncertainty as to each party’s rights
and obligations. The use of oral agreements increases the likelihood of a dispute arising
under the contract, which in turn can lead to delayed or non-payment. These risks were
considered by Professor Evans, and influenced his recommendation that the CCA be
amended to require that construction contracts be put in writing. 303
Stakeholders considered two reform options to address the risks presented by oral
contracts. The first option was to do nothing, and the second was for the Government to
prescribe by law that certain construction contracts be put in writing and contain
minimum information. The second reform proposal was modelled on laws that apply in
Queensland under the QBCC Act.
5.5.1.

Responses from stakeholders

The overwhelming majority of stakeholders supported the principle that contracts should
be in writing. Both head contractor and subcontractor groups alike agreed that putting
contracts in writing would provide more certainty of parties’ contractual rights and
obligations than informal, oral agreements.
However, a point of contention arose as to whether a requirement to put construction
contracts in writing should be enshrined in legislation. The weight of stakeholder views
was in favour of legislating the requirement.304 Proponents included numerous
subcontractor groups – AMCA, CCF, MEA, MPDA, SWA – together with MBA, and the
CFMEU. AMCA suggested that in addition to the prescribed information outlined under
the QBCC Act, WA could require written contracts to also include a term obliging the
parties to act in “good faith”.305
Stakeholders who opposed mandating requirements for written contracts included AIB,
HIA, RI, LSWA, and SoCLA. A number of different reasons were provided for not
mandating for written contracts.
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For example, RI stated that “it is unrealistic to think that all the terms of a construction
contracts will or should be reduced to writing”. 306 HIA upheld contractual freedom in its
opposition stating – “HIA holds the view that to ensure the efficient operation of the
market for all businesses operating in the residential building industry, the general
principle that parties should be free to contract and agree upon their own contractual
terms and conditions is appropriate”.307
LSWA and SoCLA opposed mandating written contracts on the basis that it would be an
unnecessary reform. LSWA submitted that “we are not convinced of the need to legislate
for it. There is already a written contract requirement under the Home Building Contracts
Act. Most commercial contracts will be in writing”. 308 SoCLA opposed it on the grounds
that a legislative requirement for contracts to be in writing “has, to some extent, been
dealt with in relation to an appropriate level of home building contracts and should not be
extended’, and that “the law has developed a system of implied terms that does not
need further confusion by additional legislation”.309
AIB provided an alternative proposal to mandating for written contracts. AIB suggested
that “rather than legislate against the use of oral contracts, the CCA be amended to
include further implied provisions that address the essential elements of a construction
contract which are to be implied when the construction contract does not have written
provisions on the matter”.310
A number of stakeholders, including those in favour and against, expressed a view on
the types and value of contracts that should enliven any legislative requirements for
contracts to be in writing. AMCA considered that the requirements apply to “any contract
above $10,000”,311 and the CFMEU supported the wholesale adoption in WA of Part 4A
– Division 2 of the QBCC Act with its application to contracts over $10,000. 312 CCF
suggested that “contracts >$20K should be in writing”.313 MEA considered that “all
commercial, industrial, mining and civil construction work over the value of $150,000” be
captured.314 MPDA suggested that the application of the requirements and the level of
information required should depend on the project value – small works less than
$100,000 to require a “simplified contract”, medium sized works greater than $100,000
but less than $500,000 to require “additional contract documentation”, and contracts
over $500,000 to require “full contract documentation”315.
HIA did not express a view on a financial threshold to attract the application of any
legislative requirements for contracts to be in writing, but did express a view in respect of
the type of contracts that “a requirement that contracts be in writing should be prescribed
for construction work covered by the CCA”.316
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Stakeholders also considered how compliance with a legislative requirement for
construction contracts to be put in writing might be enforced. No stakeholder suggested
that a contract should be voidable at the election of the party providing goods or
services. However, AMCA submitted that if any terms of a contract purport to modify the
minimum prescribed terms to be included in the written contract, then only those terms
should be voidable at the election of the aggrieved party.317
All other stakeholders who expressed a view with respect to the consequences of noncompliance suggested that a statutory penalty should apply, without any effect on the
enforceability of the contract.318 HIA was the only stakeholder to suggest that noncompliance should not attract any form of statutory penalty (or any other repercussion it
would seem).319
5.5.2.

Discussion and recommendations

It appears to be accepted that a written contract is fundamental tool to manage risk and
uncertainty on construction projects. It clarifies parties’ rights and obligations, and
reduces the likelihood of disputes about payment.
While the principle that contracts should be in writing is appealing, the question is
whether government should intervene in the market to enshrine that principle in
legislation? A balance must be found between the concept of freedom of contract on the
one hand, and the justification for government intervention to correct market failures on
the other. In this instance I believe the market failure is principally due to an inequality of
bargaining power and information asymmetry between head contractors and the
subcontractors underneath them. So, is it a legitimate burden on freedom of contract to
require that certain contracts be in writing and contain prescribed information? I think it
is, for the reasons set out below.
Based on stakeholder feedback, I consider that there is sufficient industry support to
require that certain contracts be in writing. Every subcontractor group submitted that
option 2 would enhance the fairness of contracting practices in the industry for their
members. Option 2 also received support from other stakeholder groups such as MBA
and the CFMEU.
A requirement for contracts to be in writing is one that may be readily enacted through
legislation. It is by no means a unique concept in WA or other jurisdictions in Australia.
For almost 20 years the HBCA has required home building work contracts (currently
valued between $7,500 and $500,000) to be in writing and contain certain minimum
information. The underlying purpose of the HBCA requirements has been to address the
information asymmetry between a homeowner and the entity contracting with them to
carry out home building work.320
A requirement for certain contracts – beyond home building contracts – to be in writing
has existed in Queensland since 1999, currently under Part 4A – Division 2 of the QBCC
Act. The purpose of this requirement was that to remedy “what are perceived as
deficiencies in the overall structure of industry regulation”, “explicitly recognise the
317
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structure of contractual relationships in the building industry”, and “deal with problems
arising from contractual relationships among industry participants”.321 These are the very
same issues to be addressed by implementing similar requirements in WA.
To enshrine in WA legislation a requirement for certain contracts to be in writing would
set a ‘gold standard’. It would address the information imbalance and inequality of
bargaining power that is often reported to occur between parties higher in the
contracting chain and those subcontractors and suppliers below them. 322 A written
contract will give a party who is contracted by another to provide goods or services a
clearer understanding of the contractual terms and conditions.
With this conclusion in mind, two questions remain to be answered. Firstly, what type
and value of contracts should be required to be in writing, and what information should
be written in the contract? And secondly, what consequences should apply for noncompliance, and should any exemptions apply? These questions are considered below.
Value of contracts which should be in writing?
I recommended that construction contracts must be in writing and contain certain
prescribed information where the value of the contract is more than a prescribed
amount. The threshold above which building works are required to be carried out by a
registered building contractor is $20,000. I believe that $20,000 is also an appropriate
threshold to require that contracts be in writing.
Setting the jurisdictional threshold at contracts above $20,000 will balance the need to
raise industry standards by having written contracts, while enabling low-value works,
including those contracted on an informal basis, to be entered into through oral
contracts.
Types of contracts which should be in writing?
I am mindful that most participants in the building and construction industry in WA are
not required to be registered. For this reason, I recommend that a legislative
requirement for contracts to be in writing be implemented in phases.
The first phase would involve applying the requirement for written contracts for the
carrying out or completion of building services, where the principal (or contracting party)
is a registered building service provider (hereinafter referred to as a ‘building service
contract’).
Subject to the success of the first phase, consideration could then be given to extending
the requirement for written contracts to all construction contracts valued over $20,000.
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Information required to be included in contracts that are in writing?
I recommend that, a building service contract should be considered to comply with the
requirement to be in writing if the following information is included:


the registration number of the building service provider;



the scope of the work under the contract;



when the work is to be completed; and



the amount to be paid for carrying out the work.

Consequences of non-compliance
Where a building service contract is not in writing, or is in writing but does not contain
the information prescribed that must be included, the contract is not to be rendered void,
or voidable, by default or at the election of the contracted party. To do so would
introduce a level of unnecessary complexity by bringing in the general law principles,
such as the doctrine of part performance.323 It may also disqualify contracting parties
from using the security of payment laws, for there would be no contract in place under
which a payment claim could be made.
Instead, the consequence of non-compliance should be the possible imposition of a
statutory penalty on the registered building service provider. The penalty for noncompliance with Part 4A – Division 2 of the QBCC Act is a maximum fine of 80 penalty
units at $130.55 per penalty,324 giving a maximum of $10,444. I consider this amount to
be excessive for WA, where the maximum penalty under the HBCA for failing to have a
home building contract in writing is $2,000.
However, mindful that the penalty in the HBCA has not been updated since 1991,
I recommend that a statutory penalty of $5,000 be applied in WA for non-compliance
with the legislative requirements for building service contracts to be in writing.
Exemptions from a legislative requirement for contracts to be in writing?
I am mindful that there may well be circumstances where it is not appropriate or even
possible for a building service contract to be reduced to writing. For this reason,
I recommend that the requirement should not apply if:


the building service must be carried out urgently; and



it is not reasonably practicable to enter into a written contract in the
circumstances.

Further, to avoid duplicating existing requirements under the HBCA, I recommend that
the requirements not apply if the building contract is a contract for home building work
within the meaning of the HBCA.
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Recommendation:
11. The Government should amend the BSR Act to require that contracts valued at
$20,000 or more for the carrying out or completion of a building service or a variation
of that contract must be in writing, and must contain:
a. the registration number of the building service contractor;
b. the scope of the work to be carried out or goods and services supplied;
c. when the work is to be completed or goods and services supplied; and
d. the amount to be paid for the work or goods and services supplied.
This requirement should not apply if the building service must be carried out urgently
such that it is not reasonably practicable to enter into a written contract, or if the
work or goods and services supplied constitutes a contract for home building work
within the meaning of the HBCA.

5.6.

Mandating the use of standard form construction contracts

Standard form contracts have a long and detailed history. They were originally produced
by professional bodies and industry groups in the late 19th and early 20th centuries in the
UK and then Australia. Most standard form contracts are based on the concept that risk
should lie with the party best able to manage it or who stands to benefit the most from
accepting the risk, known as the ‘Abrahamson principles’.
Despite the intent of standard form contracts to allocate risk fairly, in practice most
standard forms are amended to push risk onto other parties. A 2014 study by Melbourne
University Law School found that 84 per cent of respondents surveyed indicated they
amended standard form construction contracts in some manner.325 The main reason
identified for the amendments was the desire to shift risk.326 A survey of major
construction projects in WA also found that risk clauses varied from those in standard
form contracts and that disputes increased as a consequence of the changes to risk
allocation.327
Stakeholders considered whether mandating the use of standard form contracts on
certain projects would make contracting arrangements fairer in the industry. Two reform
proposals were considered. The first was to maintain the status quo, and the second
was to mandate by law the use of a prescribed standard form or suite of standard forms
for certain types of projects, such as by type of work or by value. The prescribed
standard form contract(s) would not be permitted to be amended in any way that
deviates from the default general terms and conditions of the form, unless there was a
reasonable commercial purpose for doing so and the contractor was sufficiently notified
of the amendments.
5.6.1.

Responses from stakeholders

Stakeholders considered the types of standard form contracts available, such as the
Australian Standard suite of contracts and compatible subcontracts, and the feasibility of
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requiring the use of standard form contracts across the entire building and construction
industry in WA. Stakeholders also considered the extent to which standard form
contracts are currently used, as well as the widespread use of amendments to shift risk
down to the contractual chain.
A clear majority of stakeholders agreed that industry use of standard form contracts
should be promoted and encouraged. The benefits of standard form contracts identified
by stakeholders included:


a fairer allocation of risk between contracting parties;



reduced costs of doing business in the industry, including the costs associated
with obtaining independent legal advice on non-standard form contracts;



a better understanding of contractual terms and conditions across the industry;
and



promoting standards and practices that are accepted within the industry as being
correct, or the most effective in establishing and administering contractual
relationships.

Not a single stakeholder contested the value of standard form contracts, or suggested
there was anything flawed or wrong with them, or argued that the level of use of
standard form contracts should either remain the same or be curtailed. However,
stakeholders disagreed on the proposition that government should intervene in the
market to mandate the use of standard form contracts.
Some of the subcontractor groups supported introducing mandatory requirements for
standard form contracts to be used in the industry – namely, AMCA, CCF, MPDA, as
well as the CFMEU. AMCA suggested that enacting mandatory requirements would
deliver each and every one of the potential advantages noted in the relevant discussion
paper.328 The CFMEU stated that “we consider that mandated, standard form contracts
in the construction industry are essential”329 to address the inequality of bargaining
power between head contractors and subcontractors. CCF and MPDA supported
mandating the use of standard form contracts, but did not specify reasons.
On the other hand, a number of stakeholders held that while standard form contracts
offered many benefits, mandating the use of them across the industry would not realise
those benefits.330 These stakeholders emphasised the diversity of projects carried out in
the industry, making the use of a single form of contract impracticable. The proposal to
mandate standard form contracts across the industry was criticised as being a
conceptually flawed, one-size-fits-all approach that should not be implemented.
For example, AIB stated that “the construction industry is diverse and complex with each
project being unique with a one-size-fits-all approach not being considered to be an
appropriate solution”.331 Similarly, MEA, a subcontractor group, advised that “we do see
advantages in mandating standard form contracts; however given the difference in
projects /scope of works /risk of projects a one size fits all approach would not be
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acceptable to any party”.332 MBA also noted that “not all projects carry the same risks,
and not all risks can be dealt with the same way. There are many variables at play here
that a simple one-size-fits-all approach cannot resolve”.333
Notwithstanding variety of views on mandating a standard form contracts, a number of
stakeholders, including MBA, LSWA and SoCLA, suggested that the Government should
encourage a greater uptake of standard form contracts in the industry. MBA stated that
“the Government should be the industry’s model client, setting standards to which the
private sector aspires”.334 SoCLA considered that “Government can promote the use of
simple and standardised contracting arrangements which promote best practice”. 335
LSWA agreed that “state and federal governments should take the lead on, and
encourage, their use and this will likely assist in beneficial cultural change”.336
Other stakeholders proposed that the Government should use its purchasing power to
mandate the use of a suite of standard form contracts and subcontracts on public works
projects. AMCA argued that “it must become the default position” for “Government to
insist that wherever they offer a builder a contract, the builder will be required to issue a
matching subcontract, as is the case in most Australian standard contracts”.337
SWA agreed that “the Government must enforce standard form contracts that are ‘back
to back’ with subcontracts”.338
CCF considered that there is a “bewildering variety of contracts used by Government for
basically the same type of work” and that Government should “standardise contracts and
prequalification requirements across all its agencies”.339
RI suggested the Building Commissioner could play a role in promoting the uptake of
standard form subcontracts. RI suggested that “the Building Commission could develop
a short form subcontractor agreements which can be made available free of charge to
subcontractors”.340
5.6.2.

Discussion and recommendations

I note stakeholders’ consensus that there are benefits to using standard form contracts
and their wider use should be facilitated within the industry. Using standard form
contracts benefits both individual contracting parties, as well as the industry more widely
in propagating a better understanding of standard contractual terms and conditions,
reducing costs associated with contracting for building and construction work, and
promoting best practice.
With this in mind, the question is how the Government should act to promote the use of
standard form contracts in the industry. Should the Government mandate by law the use
of standard forms, or promote their use through non-legislative means? And if the use of
standard form contracts were to be mandated, should it be across the industry, or only
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on public works projects? My reasoning and conclusions on these questions are as
follows.
Government should not mandate the use of standard form contracts across the industry
The overwhelming majority of stakeholders either opposed, or did not express support
for, mandating the use of standard form contracts on an industry-wide basis. Whilst the
merit of using standard form contracts is not in dispute, the feasibility of mandating their
use across the industry is a separate issue.
Stakeholders who opposed mandating standard forms were concerned that to do so
would be impracticable given the breadth and diversity of projects carried out in the
industry. However, is impracticality a valid reason not to enact industry wide laws
mandating the use of standard form contracts?
In answering this question, the first point I note is that the concept of mandatory use of
standard form contracts across the entire industry does, in my view, has an inherent
appeal. Stakeholders and academic commentators alike have recognised the many
benefits of standard form contracts, and that these benefits may be further borne out by
industry more widely adopting their use. To consider mandating their use, to impress
these benefits upon all contracting arrangements across the industry, would thus seem
reasonable.
There are, however, practical challenges to mandating the use of standard form
contracts across the industry, which need to be considered.
Firstly, it would require the development of legislation to prescribe the use of a specific
type or suite of standard form contract in specific circumstances (by type or by value, or
a combination of both), together with some form of limitations on the rights of the parties
to amend the contract. Without these limitations, the purpose of mandating that standard
form contracts be used could be subverted by the parties.
For the legislation to work, it would be necessary for the Government to identify which
standard form contract should be prescribed for each and every type of construction
project that is sought to be captured. In other words, the standard form contracts would
need to be targeted to standard types of construction work. The legislation would need
to provide the parties with some flexibility to amend the general conditions of the
standard form contract, because each project has its own set of unique risks, and the
manner in which risks can be best managed varies from project to project. Without
flexibility the legislation would lock parties into a one-size-fits-all contracting and
procurement model, disempowering parties in the contracting chain from best managing
their own risk. I don’t believe that this would be a desirable outcome.
Turning then to the next issue for consideration: whether there are reasons to justify the
Government working through this complexity and enacting industry wide laws, or
whether there are other more efficient and effective means of achieving the policy
intent?
It is my firm view that it would be premature for the Government to enact legislation
mandating the use of standard form contracts when currently there is not even any
requirement for contracts to be in writing. To move from the status quo – that
construction contracts may be agreed on an informal, oral basis – to enacting legislation
requiring detailed written standard form contracts be used across the entire construction
industry, is in my view a step too far. At the very least, implementation must be phased,
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and the first step to make contracting arrangements fairer for subcontractors would be to
require that certain types of contracts, as previously outlined, be in writing and contain a
minimum level of information. After an evaluation of the efficacy of such requirements,
the Government would be in a better position to consider if there is a need to prescribe
the use of a type or suite of standard form contracts.
Having reached this conclusion, I am mindful of reported practices in the industry of
contractual terms – in particular, in the contracts between head contractors and
subcontractors – that inequitably or unfairly allocate risk. These practices were reported
by subcontractor groups during this process, both in oral and written submissions.
There is a view that mandating the use of standard form contracts would remove the
opportunity for these practices to continue in the industry. However, I believe that unfair
contract terms can be better addressed through enacting laws to govern unfair
contracting practices. This would address unfair contracting practices more directly.
I discuss this further in the next chapter.
Government should encourage the use of standard form contracts on its own projects, or
develop a set of standard amendments
Notwithstanding the limitation in the Terms of Reference around public works projects,
I do consider that Government agencies have a role to play in improving security of
payment in the building and construction industry. Government agencies have a wider
obligation to serve the public interest. It is congruent with the public interest that industry
participants – members of the public – who work on public works projects, have security
of payment.
Specifically, Government agencies should be model contracting parties, setting the
highest standards and practices in the industry. There is no reason why industry
participants tendering for public works projects should experience different levels of
contractual protection depending upon which agency is tendering the project.
While there are differences in the types of projects administered by particular agencies,
there is only one Government.
Consistent with this responsibility, I consider that as far as practical, Government
agencies should use standard form contracts or a suite of standard form contracts on
their projects. Government agencies should also consider if head contractors should be
required to utilise compatible subcontracts to ensure that other contracting parties in the
chain are protected as well. Although I appreciate this may not always be practical.
Requiring the use of ‘back-to-back’ contracts down the chain may make the Government
a less attractive client. When the economy improves, the Government may have
difficulty enticing contractors to tender for public works projects, or may pay a price
premium for enforcing such conditions.
I also recommend that Government agencies consider developing a set of standard
amendments to contracts. This is to ensure that consistent contractual standards and
practices are maintained across Government agencies. There seems to be no
compelling reason why agencies should have different amendments to the same
Australian Standard contracts. This only increases transaction costs for tenderers.
One particular area where attention may be needed is the amended Australian
Standards AS4122-2010 – General Conditions of Contract for Consultants, form used by
agencies. CA pointed out that:
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This Australian Standard was developed by the main parties to the contract, i.e. the
development of the standard form involved public sector client groups, private sector
client groups and consultants. Significant resources and time went into the negotiation of
this contract through the Australian Standards development process, which resulted in a
fair and balanced outcome for consultants and clients alike … Unfortunately, however,
when our consultants come into contact with WA Government clients they almost always,
without exception, include the State Solicitors Office derived set of onerous amendments
which amount to 16 additional pages to an otherwise 18-page standard form contract.341

Having reviewed the amended form referred to by CA, I can say that, with all due
respect to its drafters, it is not easy to comprehend. Consultants would undoubtedly
require legal assistance to completely understand the implications of the contractual
terms. It appears that AS4122-2010 was amended to reflect the discontinued interim
standard AS4122-1993; but the resulting document is both difficult to interpret and
allocates risk back to the consultant. While the risk allocation may be considered
appropriate, the Government should nonetheless consider the manner in which it uses
and amends standard form contracts.
Alternative to mandating the use of standard form contracts
One other option that was suggested by RI was for the Building Commissioner to
produce and make available standard form contracts on its website. I consider this to be
a sound proposal. It is one that has already been implemented in Queensland, whereby
section 67F of the QBCC Act allows the QBCC Commissioner to prepare and publish
template contracts for industry participants to use should they choose to do so.
I recommend that the BSCRA Act be amended to empower the Building Commissioner
to prepare and publish template contracts.
Recommendations:
12. The Government should not mandate by law the use of standard form contracts on
all construction projects. Instead, Government agencies should consider developing
a consistent set of amendments to standard form contracts. Government agencies
should also consider requiring head contractors on public works projects to utilise
compatible ‘back-to-back’ subcontracts.
The Building Commissioner should be given the power to produce or make available
standard form contracts for industry use.
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6
6.1.
6.1.1.

Security of Payment Laws

Overview
History of security of payment laws

Laws to improve security of payment in the building and construction industry by
ensuring the flow of funds through the contractual chain have a long history both in
Australia and overseas. In 1982, the United States Congress enacted the
Prompt Payment Act342 to ensure federal agencies pay head contractors and lead
suppliers on time. Similar laws were then adopted in almost every state and extended to
require head contractors pay subcontractors promptly. In 2011, under the Obama
Administration, reforms were made to the US Federal Acquisition Regulations, known as
‘QuickPay’, to accelerate payments to small business contractors (including those in the
construction industry). A study published by Harvard Business School found the
accelerated payments had created over 75,000 jobs in three years.343
In Australia, states and territories enacted security of payment laws as early as 1998.
These laws stem from legislation enacted in the UK following Sir Michael Latham’s
watershed inquiry into problems in the construction industry, which resulted in two
reports: an interim report entitled Trust and Money (December 1993), and the final report
Constructing the Team (July 1994)344.
In Constructing the Team, Sir Michael Latham made 30 recommendations to tackle
payment problems in the construction industry. Recommendation 25 was that the
Parliament should enact legislation to ensure that the payer paid the whole sum applied
for unless it notified the payee of its contrary intention within a fixed period of time,
specifying the reasons why.345 If there was no notification, the payee would be entitled to
the amount applied for, regardless of any reason the payer had for not paying.346 The
aim was to ensure that a payee received money to which it was entitled expeditiously
without embarking on litigation.347 Recommendation 26 was that where parties fall into
dispute, “a system of adjudication should be introduced within all the Standard Forms of
Contract (except where comparable arrangements already exist for mediation or
conciliation) and that this should be underpinned by legislation”.348
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Following Sir Michael’s recommendations, the UK Government enacted the Housing
Grants, Construction and Regeneration Act 1996 (UK Act) in May 1998.349 The UK Act
intended to balance the principles of freedom of contract and statutory intervention by
allowing parties to a construction contract a certain amount of flexibility to negotiate
payment terms, “provided that certain minimum standards set out in the Act are
observed, failing which, terms contained in secondary legislation, known as schemes for
construction contracts, would be implied by law into the contract of the parties”.
An inquiry in 2007 found the UK Act was ineffective in some regards. It was
subsequently amended to:


Prohibit ‘pay-when-certified’ provisions, which were used to circumvent the
prohibition on ‘pay-when-paid’ provisions.



Provide that where a payee (claimant) applies for payment, if the payer
(respondent) wishes to pay less than the amount applied for but does not
issue a ‘withholding’ or ‘pay less notice’ within the time required by the
contract, subject to a debate about whether the amount applied for is due,
the payee will be entitled to the amount applied for, regardless of whether
or not the payer considers that the amount to be paid should be less.
Where, in the absence of a withholding or pay less notice, the payer does
not pay the full amount by the final date for payment, the payee may
commence an adjudication to recover the sums due.350

Since the UK Act (including the various amendments) commenced operation,
adjudication has become the normal means for resolving construction payment
disputes.351 By 2015, 20,950 adjudications had been conducted in the UK. 352
6.1.2.

Security of payment laws in Australia

Security of payment laws in Australia can be traced back to the 1990 joint working party
report, No Dispute, by the National Public Works Committee (NPWC) and National
Building and Construction Council. Following examples from overseas jurisdictions, the
report recommended that:
Contracts should include time limits for referral to any form of alternative dispute
resolution and detailed disclosures in negotiations under alternative dispute resolution
processes should be “without prejudice” to later formal processes if the alternative
processes are unsuccessful … Submissions to all forms of alternative dispute resolution
should be on a once-only submission/consideration and decision process. Expansion to
the scope or extent of a dispute should not be allowed.353

Six years later the successor to the NPWC, the Australian Procurement and
Construction Council, reached a set of nationally agreed principles on security of
payment in the construction industry, including that:
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Government principals shall require that moneys due to project participants down the
contractual chain are paid within a specified time, once payment is due to the head
contractor. Requirements contained within industry agreed general conditions of contract
such as AS2124 and AS4300 for reflective back-to-back contracts provide payment
conditions for sub-contractors that are the same as those for the head contractor. …
Government principals shall require the option of using alternative dispute resolution
processes as a prerequisite to arbitration and/or litigation in all head contracts and subcontracts down the contractual chain.
It is preferable that the industry pursues co-operative contracting and the resolution of
disputes through direct negotiation. The provision of alternative dispute resolution
mechanisms in building contracts should assist in accelerating payment and reducing the
costs of the resolution of disputes.354

However, it was not until 1999, in seeking to “stamp out the unAustralian practice of not
paying contractors for work they undertake”,355 that security of payment legislation was
first enacted in NSW with the Building and Construction Industry Security of Payment
Act 1999 (NSW Act). The intent of the NSW Act was explained by the then Minister for
Public Works, the Hon Morris Iemma MLA, in his second reading speech for the Building
and Construction Industry Security of Payment Bill 1999 (NSW Bill):
The main thrust of the bill is to reform payment behaviour in the construction industry.
The bill creates fair and balanced payment standards for construction contracts. The
standards include use of progress payments, quick adjudication of disputes over
progress payment amounts and provision of security for disputed payments while a
dispute is being resolved. The bill will speed up payments by removing incentives to
delay. Reforms include the power for an unpaid contractor or subcontractor to suspend
work and a ban on "pay when paid" and "pay if paid" clauses. Contract provisions which
make a party's entitlement to be paid conditional upon the payer receiving payment from
a third party are not acceptable to the Government or the industry. Such inequitable
provisions will no longer have effect in construction contracts in New South Wales.356

Over the next ten years, every Australian state and territory enacted security of payment
laws. Although each jurisdiction modelled their legislation, to varying degrees, upon the
NSW Act, a divergence emerged with respect to the underlying conceptual framework
and detail of the drafting. The WA and Northern Territory (NT) Acts align closely with the
UK Act, while the Acts in all other jurisdictions are modelled on the NSW Act. 357
Accordingly, the WA and NT Acts, namely the CCA and Construction Contracts
(Security of Payments) Act (NT Act), have been colloquially labelled as the ‘West Coast
model’ as opposed to the ‘East Coast’ model applied through the Acts in New South
Wales, Victoria, Queensland, Tasmania, South Australia and the Australian Capital
Territory.358
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East Coast Model vs. West Coast Model
While the objective of the East and West Coast models is the same – namely to facilitate
the flow of cash down the contractual chain – the difference in the underlying conceptual
framework becomes apparent when comparing the second reading speeches for the
NSW Act and the CCA. The Hon Morris Iemma MLA explained of the NSW Bill:
It is all too frequently the case that small subcontractors - such as bricklayers,
carpenters, electricians and plumbers - are not paid for their work. Many of them cannot
survive financially when that occurs, with severe consequences for themselves and their
families. The Government is determined to rid the construction industry of such totally
unacceptable practices.359

Mr Iemma continued:
Under part 3, when a payment claim is made and the other party, called the respondent,
does not intend to pay the full amount of the payment claim, it must issue a payment
schedule stating the amount, if any, of the payment claim which will be paid and the
reasons for not paying the amount claimed. The time for issue of the payment schedule
is 10 business days after receipt of the payment claim. The payment schedule alerts the
claimant to the existence of a dispute over payment and allows the claimant to
immediately commence the adjudication process available under the legislation. This is a
critical component of the bill as it provides a statutory early warning to claimants that the
respondent does not propose to pay their claim in full. To provide the incentive for the
early warning to be given the respondent must pay the full amount of the payment claim
when it becomes due for payment under the contract if a payment schedule is not given
within time. If no payment schedule is provided to the claimant within time and the full
amount of the payment claim is not paid on time, or the payment schedule says that a
particular amount will be paid and that amount is not paid on time, there is immediately a
debt for the unpaid amount.360

Whereas, the Hon Alannah MacTiernan MLC (then MLA) explained that the
Construction Contracts Bill 2004:
is based on enforcing the contract between the parties and does not introduce a
separate, and possibly conflicting, statutory right to payment. …
This legislation supports the privity of the contract between the parties. A party
commissioning construction work must pay for the work. That party cannot make
payment contingent on it being paid first, under some separate contract. The notorious
“pay if paid” and “pay when paid” clauses will be banned. The financial health of the
industry will improve when contractors and subcontractors know they will be paid on time
and, equally, know that they have to pay on time. Apart from these specific unfair
practices, the Bill does not unduly restrict the normal commercial operation of the
industry. Parties to a construction contract remain free to strike whatever bargains they
wish between themselves.361
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Thus, the underlying principle can best be described as establishing a statutory right to
payment on the one hand, versus preserving contractual freedom, or the ‘bargain struck’
between the parties on the other. With this in mind, the authors Coggins, Fenwick-Elliot
and Bell have, in various publications, described the major drafting divergences between
the East and West Coast models as follows:


The East Coast model operates a ‘dual payment’ system for progress payment
claims creating a statutory payment system which runs alongside any
contractual regime. To engage the statutory payment system, a claimant must
endorse its payment claim as being made under the Act, and serve it upon the
respondent. The West Coast model does not operate a dual payment system;
payment claims referred to in the Act are those made under the contract.362



The East Coast model only allows for payment claims to be made up the
contractual chain (typically by a subcontractor against a head contractor, or
head contractor against its principal). The West Coast model allows for payment
claims both up and down the contractual chain.363



Under the East Coast model’s statutory payment system, a respondent has up
to 10 business days after a payment claim is served to serve a payment
schedule indicating the amount of the payment it proposes to make. If the
scheduled amount is less than the claimed amount, the schedule must indicate
why the amount is less, and reasons for withholding payment. If the respondent
either schedules an amount less than the payment claim or fails to pay the
scheduled amount by the due date, the claimant may apply for adjudication. If
the respondent does not provide a payment schedule, it is liable to pay the
claimed amount to the claimant on the due date of the claim. Where no payment
schedule is provided, the claimant may either seek summary judgment in court
for the debt due, or apply for adjudication of the payment claim. If summary
judgment is sought, the respondent is not entitled to bring a cross claim or raise
any defence. If an adjudication application is made, the respondent is disallowed
from lodging an adjudication response. Alternatively, if the respondent has
served a payment schedule, it may only include in its adjudication response
reasons for withholding payment that were included in the schedule. 364



The West Coast model provides no statutory payment system, but rather gives
primacy to the parties’ agreed contractual payment regime. Where no progress
payment is certified in response to a payment claim within the time stipulated in
the contract, the claimant has no statutory right to summary judgment and,
unless the contract permits, no right to suspend works.365
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Under the West Coast model failing or omitting to serve a response to the
payment claim does not affect the right of a party who is served with an
adjudication application to lodge an adjudication response. Additionally there are
no limitations to the reasons that may be stated for withholding payment in a
response to an adjudication application. 366

The industry uptake of adjudication has occurred at different rates in East and West
Coast model jurisdictions. Graph 11 depicts the total number of adjudication applications
in New South Wales, Queensland, WA and South Australia over the last five financial
years (2012-13 to 2017-18, except for South Australia where only the data from 2014-15
to 2017-18 is available).
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Graph 11: Total adjudication applications in NSW, QLD, SA and WA
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While the total number of adjudication applications in New South Wales and Queensland
has been higher than in WA, the gap appears somewhat more pronounced when
compared with the total value of construction work done over the last three financial
years. For example, in 2016-17 for every adjudication application made, approximately
$39 million worth of construction work (including engineering construction) was
completed in New South Wales. Conversely, in WA for every adjudication application
made, approximately $161 million worth of construction work was completed. This would
appear to indicate that adjudication applications are approximately 4 times more likely to
be commenced on a dollar for dollar basis in New South Wales than in WA. As
described in Table 12, this trend has been consistent for the past three financial years.
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Financial Year

Adjudication
Applications

Total
Construction
Work ($)

Total Construction
work per
Adjudication ($)

NSW
2014-15

735

$46,163,298,000

$37,586,490

2015-16

794

$50,658,644,000

$36,212,090

2016-17

770

$54,908,052,000

$39,104,710

QLD
2014-15

670

$49,513,978,000

$56,374,370

2015-16

712

$39,682,862,000

$36,362,920

2016-17

614

$40,298,377,000

$42,445,270

WA
2014-15

235

$56,058,622,000

$199,500,990

2015-16

225

$49,694,011,000

$181,262,490

2016-17

176

$35,201,393,000

$161,770,490

SA
2014-15

54

$9,752,168,000

$124,787,690

2015-16

38

$9,619,413,000

$176,184,160

2016-17

32

$9,973,803,000

$217,331,220

Table 12: Comparison of value of construction work with number of adjudication applications in NSW,
368
QLD, WA and SA by financial year

6.1.3.

Nationally consistent security of payment laws

The concept of a consistent set of security of payment laws across Australia has been
raised in various reviews, academic works and commentary over the years. As early as
2003, the Cole Royal Commission noted that:
National consistency in this area is important because it reduces the cost of businesses
moving between jurisdictions and operating in different jurisdictions. It minimises
duplication and reduces the cost of education campaigns. It means that the costs of
subcontractors and the cost of building are not inflated in those States and Territories
where there is a higher risk that subcontractors will not get paid. Furthermore, from the
standpoint of principle it is not obvious why subcontractors in one State or Territory
should have better prospects of receiving payment for their work than subcontractors
working in any other State or Territory.369

Eight years later, the Hon Justice Peter Vickery (then a Justice of the Victorian Supreme
Court) noting a chorus of academic works supporting consistent security of payment
laws, observed:
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We now have the luxury of more than a decade of experience derived from the “hard
knocks” of litigation and the practice of adjudication. This is an excellent foundation to
build upon. Most of the problems, both practical and legal, one way or another have been
exposed. It is surely now time to capture the best from all jurisdictions and consolidate
them into a coherent national framework.370

In 2015, the Evans Report considered the issue of national uniformity. Noting some of
the “procedural advantages” of the West Coast model identified in academic works, and
that “42 per cent of respondents supported retaining the existing model”, Professor
Evans recommended that the CCA remain the security of payment legislation WA.371
Despite Professor Evans’ conclusion, less than four months later the SERC Report
reached the view, that:
The construction industry is a national industry. Its participants, large and small, routinely
operate across state borders. It is absurd that in this day and age there are eight
separate SOP regimes which differ markedly from one another. Some of the differences
are small while some are large and significant, but what they all do is present manifold
difficulties for construction industry businesses that routinely operate in more than one
state. This has resulted in a great deal of wasteful litigation in which parallel points of law
are raised in different jurisdictions. Witnesses and submitters to the inquiry expressed
near universal support for a single set of rules applying around the country for security of
payment and related matters in the construction industry.372

The SERC Report went on to recommend that “The Commonwealth enact national
legislation providing for security of payment and access to adjudication processes in the
commercial construction industry”.373
6.1.4.

Murray Report and the ‘Murray Model’

As mentioned previously (see section 3.2.5), in response to the SERC Report,
the Commonwealth commissioned Mr Murray to conduct a review to “identify legislative
best practice, with a view to improving consistency in security of payment legislation and
the level of protection afforded to construction industry subcontractors to ensure they
obtain payment for the work they have completed or for goods and services they have
supplied”. Following a year of extensive consultation with 83 stakeholder organisations
and individuals, the Murray Report recommended, among other things, that the
Commonwealth and state and territory governments work together to implement a model
of nationally consistent security of payment laws (the Murray Model). The Murray Model
is based on the East Coast model, but includes ‘best-practice’ features from the laws in
various states and territories.374 For ease of reference, a comparison between the key
components of the Murray Model and the CCA is included in Appendix D.
In April 2018, the BMF, comprised of the state and territory building ministers, agreed to
consider the Murray Report and coordinate a response.375 It is understood a preliminary
response will be considered at BMF meeting in late 2018 or early 2019.376
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6.2.

Terms of reference

As amended on 17 April 2018, the Terms of Reference included three items that
required consideration to be given to reforming WA’s security of payment laws, namely:
2. Consider the need for new or amended legislation to provide fairer contracting
practices in the industry, by:
(b) introducing defined processes for calculating deductions from payment claims
made under construction contracts.; and
(e) prohibiting unfair terms and implying certain reasonable terms into
construction contracts
3. Whether improvements can be made to the rapid adjudication process under the
Construction Contracts Act 2004, to:
(a) assist subcontractors and suppliers with small value disputes use the
adjudication process; and
(b) improve the compliance framework and standards for registered adjudicators.
5. Consider the recommendations made by Mr John Murray AM to the Commonwealth
Government in the Report on the Review of the Security of Payment Laws, including
the extent to which such recommendations should be adopted in Western Australia.

The significant overlap between items 2(b) and (e), 3 and 5 of the Terms of Reference
means the items have been considered collectively, rather than as stand-alone pieces of
reform. Stakeholder feedback on items 2(b), (e) and 3 has been considered in the
broader context of the Murray Report recommendations. Item 5 also overlaps with other
items in the Terms of Reference, notably item 4 concerning statutory trust
arrangements. To avoid confusion, the recommendations in the Murray Report on
statutory trusts are considered in the next chapter of this report. Hence, this chapter
focuses only on reforms to security of payment laws and the rapid adjudication process.
It has been necessary to adopt a different approach in this chapter when making
recommendations on the Terms of Reference. Rather than recommend specific reforms,
the approach has been to identify those recommendations in the Murray Report that
should be adopted. Ultimately, it will be a decision for the Government as to how the
recommendations are best implemented.

6.3.

Closing the divide between East and West

The Murray Report has applied significant intellectual rigour in reaching the
recommendations for nationally harmonised security of payment laws. Similar to Sir
Michael Latham’s final report to the UK Government in 1994, the Murray Report
presents a catalyst for overdue reform to the Australian building and construction
industry.
The approach to considering the Murray Report in this report therefore was not to unpick
in detail the intellectual underpinnings of each recommendation, but rather to consider
the extent to which the components of the Murray Model could and should be adopted in
WA. The question asked was – is the WA construction industry and the needs of its
participants so different from the rest of the country to warrant retaining our own model
of security of payment laws?
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At first glance this question may appear to be a shallow attempt to brush over a complex
area of law and practice. On the contrary, it has enabled an in-depth assessment of the
extent of the change proposed, and answered, in the negative, another important
question: is this change for the sake of change?
My assessment started with the Murray Report’s key recommendation: that prompt
payment and cash flow is best ensured by adopting a legislative regime based on the
East Coast model. Support for this recommendation would lead to support of many of
the other recommendations in the Murray Report, or at least for an ‘if not, why not’
approach to be taken.
Adoption of the East Coast model in WA would likely require a new Act to replace the
CCA. At its core, this reform would create a separate statutory right to a progress
payment that operates alongside and overrides any inconsistent contractual regime.
Such legislation would provide:
 A statutory entitlement to a progress payment at least once per month, for
construction work done (or related goods and services supplied) within that
month. Parties would be free to agree that progress payment claims can be made
more frequently (e.g. every 7 or 14 days). A progress payment claim can be made
up to 6 months after the construction work was last done (or related goods and
services supplied).
 That where a construction contract provides:
(a) A single or one-off payment, a claim may be made within 6 months of
the day immediately following the last day when the construction work
was carried out (or related goods and services supplied). This will
apply so long as the date when payment accrues is no longer than
would otherwise be the case if a payment claim can be made for each
named month (as above).
(b) A milestone payment, a claim may be made within 6 months of the
date or event on which the milestone payment is based. Again,
provided that the milestone payment date is no longer than would
otherwise be the case if a payment claim can be made for each
named month.
 A statutory entitlement where a contract has been terminated, to make a final
payment claim for construction work done (or related goods and services
supplied), up to the date of termination.
 That claims must be paid within a maximum of 25 business days, or in
10 business days if there is no express provision made in the contract.
 Where one party (the claimant) makes a payment claim, the party receiving the
claim (the respondent) must, within 10 business days, provide a payment
schedule indicating the amount of the payment it proposes to pay.
 That:
(a) If the amount in payment schedule (scheduled amount) is less that the
claimed amount, the schedule must include the reason(s) for withholding
payment.
(b) If the respondent either schedules an amount less than the payment claim
or fails to pay the scheduled amount by the due date, the claimant may
apply for adjudication.
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(c) If the respondent does not provide a payment schedule, it becomes liable
to pay the claimed amount to the claimant on the due date of the claim.
Where no payment schedule is provided, the claimant may either seek
summary judgment in court for the debt due, or apply for adjudication of the
payment claim.
(d) If summary judgment is sought, the respondent is not entitled to bring a
cross-claim or raise any defence.
(e) If an adjudication application is made, the respondent is disallowed from
lodging an adjudication response at all. If the respondent has served a
payment schedule, it may only include in its adjudication response reasons
for withholding payment that were included in the schedule.
(f) To activate the protections afforded by this legislation, a payment claim
must be endorsed as being a claim made under the Act.
6.3.1.

Responses from stakeholders

Stakeholders were divided on whether or not to adopt the statutory right to progress
payments in the manner proposed in the Murray Report. 60 per cent of stakeholders
who stated a position, supported the adoption in WA of legislation based on the Murray
Model (which in turn is based on the key features of the East Coast model), while 40 per
cent did not. The stakeholders who supported the Murray Model mostly represented the
interests of subcontractors, and included AMCA, CCF, MPDA, MPGA, NECA, MEA,
SWA, and the CFMEU. In support of the statutory right to progress payments, AMCA
cited the conclusion reached in the Murray Report that:
In relation to the first policy consideration – preserving the cash flow by enshrining the
right to receive prompt payment of progress claims – the Review has formed the view
that the legislative scheme should ensure the recipient of a progress payment claim will
provide a prompt response, and that incentivising a recipient to do so is an essential
precursor to achieving the objective of maintaining a contractor’s cash flow.377

In a similar vein, MEA stated that it:
supports a system whereby a principal who does not issue a payment schedule after
receiving a payment claim and provides no details as to why the payment has not been
forthcoming should be required to pay the debt claimed. This process we envisage will
reduce the times subcontractors are not informed concerning the reasons as to why a full
claim has not been paid and allows a subcontractor to adjust their cash flow and consider
options in relations to challenging the non-payment. Principals should not simply be able
to be a wall of silence.378

Both MPGA and SWA stated that “even though subcontractors make up over 84 per
cent of the industry and complete at least 90 per cent of the work on sites, current
legislation in WA provides them with little in the way of payment protections or an
adjudication system that is financially viable”.379 SWA added that:
Mr Murray is correct in his assertion that the notion of preserving the principles of
freedom of contract as per the West Coast model is very much misconceived.
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Subcontractors are often presented with non-negotiable, unfair contracts with many of
the standard industry provisions having been extensively amended. In tough economic
time in particular, subcontractors will usually be faced with accepting such terms or
having no work.380

The CFMEU considered that the ability for a claimant “to make an application or apply to
the courts for summary judgment in circumstances where a payment schedule is not
provided” would be “very advantageous for subcontractors”.381 SBDC also considered
that a separate statutory right to progress payments “appeared to be a significant step
forward in protecting the rights of subcontractors”.382
One stakeholder observed:
the requirement to issue a payment schedule encourages the expeditious resolution of
payment issues. It informs the lower tier party of their circumstances, providing them the
opportunity to exercise their contractual (or statutory) payment rights. Under the status
quo, too often the prevailing power imbalance between the parties leaves the lower tier
party speculating as to when they will be paid. This may be a leading factor pushing up
payment timeframes and instances of non-payment. The longer money remains unpaid,
the greater the quantum of risk in insolvency. A combination of these factors may go
some way to explain how lower tier parties lose months upon months of unpaid
payments in insolvency scenarios.383

Stakeholders who opposed the adoption of the Murray Model included HIA, RI, LSWA,
SoCLA, MBA, AIB and CCAWA. Four common concerns were cited by these
stakeholders, namely that:
(1) overlaying contractual rights with statutory rights creates unnecessary
complication and is likely to disadvantage ‘unsophisticated’ parties;
(2) the Murray Model interferes will the parties’ right to freely negotiate the terms of
their agreement;
(3) the Murray Model could unfairly prejudice a respondent’s contractual rights; and
(4) the Murray Model does not allow for adjudication of disputes up the contractual
chain.
SoCLA, who for many years has been a strong proponent of nationally consistent
security of payment laws (based on the West Coast model), went as far as to state that
there is no need to “take the draconian step of so interfering where an adjudication
system which recognises claims that can be made in accordance with the contract, is
available, such as in WA”.384 LSWA was more circumspect, observing that it is ultimately
a policy question “to favour prompt payment for contractors and subcontractors than to
favour freedom of contract and lighter-handed regulation”.385
A number of the stakeholders who did not support a statutory right to progress payments
nonetheless acknowledged the need to better incentivise prompt responses and
payment. To this end, three stakeholders proposed alternative amendments that could
be made to the CCA.
380
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RI and LSWA suggested that the CCA be amended to require that, despite any term in a
contract that provides otherwise, a party receiving a payment claim must issue a
payment certificate within 10 business days, so “that a contractor is not obliged to wait
for the due date for payment before initiating an adjudication”.386 Where the party
required to issue the payment certificate fails to do so, but is found by the adjudicator to
be liable to make payment, the adjudicator may apportion all costs of the adjudication to
the defaulting party.
MBA proposed a similar amendment to the CCA, but went further than RI to suggest that
if no payment certificate (or response) is issued, and full payment is not made within 30
business days, the party making the claim can recover the amount owed as a statutory
debt through the courts. Alternatively, the party can make an application for adjudication
within 15 business days after the payment certificate (or response) was due to be
provided. Where an application for adjudication is made, the respondent is not
prevented from providing an adjudication response, and including reasons in the
adjudication response of why payment was not made. Similarly, if a payment certificate
was issued, the respondent would still be at liberty to include reasons in any adjudication
response as to why payment was not made.387
6.3.2.

Discussion and recommendations

I have considered the arguments raised by stakeholders in favour of adopting a statutory
right to payment as per the Murray Model, together with the concerns and alternatives
raised by those against. Ultimately, I am not persuaded by the validity of the concerns
raised with adopting the statutory right to payment, rather I consider that Mr Murray was
correct in his conclusions.
Whilst I sincerely appreciate stakeholders’ willingness to identify alternative reforms, I do
not believe these reforms will achieve the same objective as enacting a statutory right to
payment, and may offer little practical benefit.
I agree entirely with LSWA’s observation that it comes down to a policy decision
between either prompt payment for contractors and subcontractors, or freedom of
contract and lighter-handed regulation. I consider any policy decision should favour the
former over the latter.
The argument that overlaying contractual rights with statutory rights creates complexity
and is likely to disadvantage unsophisticated parties
If it were simply a matter of comparing the processes under the Murray Model with those
under the West Coast model, then this concern is valid. However, I consider it to be a
matter of providing parties with statutory rights to claim and receive payment promptly
and an efficacious means of enforcing their rights, rather than simply a rapid dispute
resolution process. I believe some additional complexity is a price worth paying to
achieve this aim.
Unfortunately, it is most often the case that enforcement of a right requires some form of
action on the part of the party entitled to the benefit of the right. The additional
complexity of the Murray Model argued by stakeholders is due to the requirements
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governing when and how payment claims must be made, to enliven the right to apply for
adjudication or seek recovery of a debt through the courts. Juxtapose this with the CCA,
where payment claims are made in accordance with the times and processes in the
contract, and if a dispute arises, the party seeking payment has a period of time in which
to apply for adjudication for an interim decision.
While the Murray Model may require the party making a claim to have a better
understanding of both their statutory and contractual rights than the CCA, at the same
time it increases the likelihood of a successful outcome for the claimant. This is for two
reasons.
Firstly, the ability to make a statutory claim for payment that requires the other party to
provide a response crystallises the reasons for non-payment earlier and, if necessary,
allows for adjustments to be made to anticipated cash flow. This addresses the
complaint of parties lower in the contracting chain that those above them deliberately
delay or withhold payment to improve their own cash flow. Under the West Coast model,
a lower-tier party’s only option to chase money is to spend money. Whereas under the
Murray Model, the first step can be to make a statutory payment claim, as “it costs
nothing to make a payment claim”.388 Depending on the response to the payment claim,
the party then has a number of other options available to pursue the outstanding
payment.
Secondly, under the Murray Model, a claimant that does not receive a response to a
statutory payment claim by the due date is entitled to suspend work. A contract between
an owner and head contractor often includes a right for the head contractor to suspend
works in the event the owner fails to make payment. However, such clauses do not often
appear in subcontract or sub-subcontract arrangements. Without a contractual provision,
a party does not have a common law right to suspend works for non-payment and may
be liable for damages should the works be suspended. Section 42 of the CCA enables a
party to a contract to suspend works if the other party fails to pay an amount determined
by an adjudicator as owing. Whereas, under the Murray Model the statutory protection
accrues earlier – namely, it is activated if and as of when the respondent fails to issue a
payment schedule and make payment by the due date. This more closely reflects the
right to suspend works typically included in standard form contracts (e.g. clauses 44.7 to
44.9 of AS2124-1992), and is a more efficacious means to encourage prompt payment.
Despite my conclusions, I acknowledge that effort will be required to educate the
industry of the changes and raise awareness, particularly among subcontractors, of the
rights and processes provided under the legislation. However, to argue that such rights
should not be afforded because it will be too complex for most subcontractors to
understand, is, to my mind, both misconceived and demeaning. It assumes the majority
of small business owners are not capable of informing themselves of their rights, or
seeking assistance where required.
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The argument that the Murray Model interferes with the parties’ right to freely negotiate
the terms of their agreement
The principle of supporting contractual freedom is based on the belief that both parties to
a contract have an equality of bargaining power. But time and again, the submissions
provided to inquiries (including this one) show that the hierarchical structure of the
building and construction industry results in parties at the top of the contractual chain
dictating terms which are then pushed down the chain to all other parties. Construction
contracts are not negotiated individually on a case-by-case basis; rather they are linked
by the contracting chain, with risk passed down the chain from contract to subcontract
and so forth. For example, a submission quoted in the Evans Report noted that:
It is a common reality that some larger well-established businesses take advantage of
their small subcontractors by deferring payment beyond the agreed terms of trade. These
businesses are aware that their small subcontractors depend upon them for their
livelihood and are not usually in a position to bargain with them effectively or threaten to
withdraw their labour.389

Similarly, the Murray Report noted:
if the head contractor agreed to onerous provisions in the contract with the client (such
as unfavourable payment terms or tight timeframes in respect to giving notices etc.), the
head contractor will seek to pass on the associated risks to its subcontractors.
Importantly, the subcontractors at the base of the pyramid lack the bargaining power to
negotiate more favourable provisions, such as better payment terms or interest for late
payment.390

If one accepts that parties in the building and construction industry do not typically have
equal bargaining power, the question becomes to what extent the law should intervene
to rebalance the position of the parties to a contract. Put another way, would the Murray
Model unduly subvert the contractual rights of the parties? This question was answered
at length in Murray Report, and is worth reproducing:
It is also incorrect for the proponents of the West Coast Model to contend that the parties
agreed contractual arrangements are subordinated under the East Coast Model. The
East Coast Model legislation provides that the agreed contractual arrangements will
apply where, for example, in the case of a reference date, the contract sets out the date
on which a progress payment claim can be made. Similarly, where the contract sets out
the amount of a progress payment to which a person is entitled, then the Act provides
that the amount claimed will be calculated in accordance with the terms of the contract.
Likewise, in respect to the manner in which the construction work (or related goods and
services) is to be valued, the Act provides that is the contract expressly deals with this
matter, then that will be how the work will be valued. It is only where the contract makes
no express provision in respect to when a progress payment claim can be made, or in
respect to the amount of a progress payment, or as to the valuation of construction work,
that the relevant statutory default provisions apply.

389
390

Submission by the Hon. Reverend Peter Abetz MLA quoted in Evans Report, op cit, 91.
Murray Report, op cit, 12.

137

…unlike the West Coast Model, the scheme of the East Coast Model operates only to
override contractual payment arrangements when the consequences of non-compliance
are outweighed by the consequences of a claimant being denied a statutory progress
payment. In this sense, the scheme of the East Coast Model operates to override unfair
contractual arrangements. 391

I concur with Mr Murray’s reasoning.
The argument that the Murray Model could unfairly prejudice a respondent’s contractual
rights
The argument put by some stakeholders that the Murray Model could unfairly prejudice
a respondent’s contractual rights is based on the provisions that apply when either a
respondent fails to issue a payment schedule, or the payment schedule does not include
adequate reasons for disputing the amount claimed. In the case of the former, the
respondent becomes liable to pay the full amount claimed. In the case of the latter, the
respondent is not prevented from raising reasons in an adjudication response as to why
payment is not owed, but the adjudicator can only consider the reasons contained in the
payment schedule when determining the claimant’s right to payment. This default
position was described by LSWA as a “guillotine”.392
Before considering if the default position would unfairly prejudice a respondent, it is
worthwhile revisiting why it is there in the first place. In formulating the NSW Act (and the
implied terms in the CCA) one of the policy aims was to replicate the payment claim and
certification processes used in a number of standard form contracts, and to empower an
independent third party, the adjudicator, to perform the function typically undertaken by
the contract superintendent or certifier. For example clause 42.1 of AS2124-1992
provides that if the superintendent does not issue a progress certificate within 14 days of
receipt of a progress claim, the principal shall pay the amount of the contractor’s claim.
A matching provision appears in the back-to-back subcontract AS2545-1993. Both
provisions are widely used, and are replicated below:
AS2124-1992
42.1 – Payment Claims, Certificates, Calculations and Time for Payment
Subject to the provisions of the Contract, within 28 days after receipt by the
Superintendent of a claim for payment or within 14 days of the issue by the
Superintendent of the Superintendent’s payment certificate, whichever is the earlier, the
Principal shall pay to the Contractor or the Contractor shall pay to the Principal, as the
case may be, an amount not less than the amount shown in the Certificate as due to the
Contractor or the Principal as the case may be, or if no payment certificate has been
issued, the Principal shall pay the amount of the Contractors claim [emphasis added]. A
payment claim made pursuant to the Clause shall not prejudice the right of either party to
dispute under Clause 47 whether the amount so paid is the amount properly due and
payable and on determination (whether under Clause 47 or as otherwise agreed) of the
amount so properly due and payable, the Principal or Contractor, as the case may be,
shall be liable to pay the difference between the amount of such payment and the
amount properly due and payable.
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AS2545 – 1993
42.1 – Payment Claims, Certificates, Calculations and Time for Payment
Subject to the provisions of the Contract, within 35 days after receipt by the Main
Contractor’s Representative of a claim for payment or within 14 days of the issue by the
Main Contractor’s Representative of the Main Contractor’s Representative’s payment
certificate, whichever is the earlier, the Main Contractor shall pay to the Subcontractor or
the Subcontractor shall pay to the Main Contractor, as the case may be, an amount not
less than the amount shown in the Certificate as due to the Subcontractor or the Main
Contractor as the case may be, or if no payment certificate has been issued, the Main
Contractor shall pay the amount of the Subcontractors claim [emphasis added]. A
payment claim made pursuant to the Clause shall not prejudice the right of either party to
dispute under Clause 47 whether the amount so paid is the amount properly due and
payable and on determination (whether under Clause 47 or as otherwise agreed) of the
amount so properly due and payable, the Main Contractor or Subcontractor, as the case
may be, shall be liable to pay the difference between the amount of such payment and
the amount properly due and payable.

The operation of clause 42.1 in AS2545-1993 was considered by Rolfe J in Algons
Engineering Pty Ltd v Abigroup Contractors Pty Ltd.393 In that case, Algons, a structural
steel subcontractor to Abigroup, filed a motion for summary judgment based on clause
42.1 for a payment claim of $480,260.54, which Abigroup’s representative had failed to
issue a payment certificate for within the required 14 days. Rolfe J awarded summary
judgment to Algons, finding that the clause should be construed as making Abigroup
immediately liable to make payment, notwithstanding any right Abigroup may have to
bring a cross-claim for damages and liquidated damages.
Certainly clause 42.1 and the decision of Rolfe J informed the framing of the legislation
in NSW and WA. While NSW applied a similar process to clause 42.1 to all construction
contracts by default (albeit going further and removing the right to bring a cross-claim),
WA only applied it if the parties had failed to agree written terms.
Turning then to the question of whether the default position under the Murray Model
would prejudice a respondent’s right, two arguments were advanced by stakeholders.
Firstly, that the default position is unfair because a respondent who missed the deadline
to serve a payment schedule due to an administrative oversight is prevented from
raising perfectly valid reasons for non-payment.
Secondly, that unscrupulous subcontractors will inflate claims with the view that the
respondent will either fail to issue a payment schedule in time, or struggle to articulate
the reasons why payment is being withheld within the 10-day timeframe.
With respect to the first argument, it seems plausible that such a situation could arise.
However, I consider this to be ameliorated by two factors.
Firstly, before applying for adjudication where the respondent has failed to issue a
payment schedule, the Murray Model requires the claimant to notify the respondent of
their intention to go to adjudication and give the respondent another chance to serve a
payment schedule.

393

(1998) 14 BCL 215.

139

Secondly, an adjudicator’s decision only decides the amount of a progress payment and
the date for payment. It does not finally determine the contract price or the amount of
adjustments for variations, defects, omissions, provisional sums and liquidated
damages. In other words, it is an interim decision, not a final decision of the parties’
rights. Nothing prevents an aggrieved party from commencing court or other
proceedings to resolve the dispute. Note also that while legislation would prevent the
respondent from raising any cross-claims or defences, where the claimant seeks
summary judgment, case law in New South Wales has made it clear that the respondent
can still raise defences that do not arise under a construction contract, for example
misleading and deceptive conduct under the former Trade Practices Act 1974 (Cth) (now
the Competition and Consumer Act 2010 (Cth)).394
Furthermore, I consider Mr Murray’s reasoning on this point to be highly persuasive:
I consider that it is more appropriate that the legislation give a higher priority to promoting
the interests of claimants rather than providing more leeway to accommodate any
administrative oversights of respondents. Clearly the legislative scheme should send a
clear message to industry that when receiving a payment claim the recipient should either
pay the claimed amount or provide a payment schedule within the prescribed timeframe.
Not replying to a payment claim should be seen as a high-risk strategy and respondents
should put appropriate systems and procedures in place to ensure that they are able to
reply to a payment claim.395

With respect to the second argument advanced by some stakeholders, that
unscrupulous subcontractors would use the default position to their advantage,
I consider that while theoretically possible, the probability of such circumstances arising
is remote. To this end, I asked a number of stakeholders whose members are familiar
with the East Coast model if they could point to circumstances that had arose in
practice. No actual examples were forthcoming. While I am reluctant to dismiss the
argument outright, nonetheless I do not consider it to be persuasive.
The argument that the Murray Model will not permit for adjudication of disputes up the
contracting chain
I accept that there are advantages in permitting, as the West Coast model does, for
disputes over claims made by principals against contractors to be referred to
adjudication.
However, only 8 instances of such claims (0.67 per cent) have occurred in the last five
financial years in WA. The vast bulk of adjudications relate to disputes over payments
owed down the contracting chain. In most instances, principals have other options
available for recovering contractual amounts owed by the contractor, such as applying
set-offs to progress payments, or having recourse to security or retention money.
Where this is not possible, principals will typically be more inclined to recover the claim
through a court or arbitral proceeding, which provides a final resolution of the parties’
rights, rather than adjudication.
I am not convinced, therefore, that the West Coast model should be maintained for the
sole reason of preserving the existing rights of principals to make claims against
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contractors. It has been demonstrated that these existing rights are barely ever used in
practice.
Alternatives?
Both RI and LSWA supported national consistency of security of payment laws, but did
not support the Murray Model. As an alternative, RI and LSWA proposed, in similar
terms to each other, that the CCA be amended to provide that despite a provision in a
construction contract that provides otherwise, a “payment dispute for the purposes of
section 6 of the Act includes where, within 10 business days after a payment claim has
been made, the recipient of the claim has not provided a written response”.396 An
adjudicator could then consider, as part of their deliberation on whether to apportion
more of the costs of the adjudication to one party, if that party had failed to provide a
written response.397 In effect, the amendment would incentivise parties to respond to
payment claims on the basis that failing to do so could, if the dispute were to be referred
to adjudication, result in increased costs for the respondent.
While the purpose of the alternative amendment is well-meaning, it appears to lack the
necessary rigour to achieve its purpose. Not receiving a written response could be
evidence of either a dispute, or an administrative oversight; the claimant has no way of
knowing which until the date for payment passes, and they are paid or not. Like
Schrodinger’s cat,398 which may be either alive or dead until the box is opened, a
claimant will not commence an adjudication immediately after the date when a written
response was due, as they will be none the wiser as to whether payment will be made or
withheld by the respondent. Most claimants would either wait till after the day when
payment was due to apply for adjudication, or wait to find out why the respondent is
withholding payment and the reasons for doing so. I do not see how a respondent would
be incentivised to provide a prompt response on the chance that should the matter be
referred to adjudication they may bear a greater share of the costs of the adjudication
(likely to comprise only the adjudicator’s fees). If anything, the amendment would slightly
disadvantage the claimant as the time period they have to refer the dispute to
adjudication would commence from the date the written response was due, instead of
the date the payment was due.
MBA’s alternative proposal goes some way further to incentivising prompt payment, but,
upon closer inspection, also appears to fall short in achieving this aim. MBA proposed
that the CCA be amended such that the implied terms in Schedule 1 clause 7 governing
response to a disputed payment claim be applied universally, overruling contractual
provisions to the contrary. This would require a respondent who disputes all or part of a
payment claim to issue the claimant a notice of dispute within 15 business days,
outlining why the claim is disputed. If a notice of dispute is not issued in time, then the
claim must be paid in full, or it becomes a statutory debt. This would be complemented
by a requirement for the claimant to apply for adjudication within 15 business days of
receiving a notice of dispute, if they dispute the notice. The respondent would not be
limited to the reasons in the notice of dispute in any adjudication.399
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In my view, this is a three-quarter measure, which incorporates some features of the
Murray Model, but is unsatisfactory for two reasons, namely:
(1) If respondents are not limited in the reasons they can include in their response to
adjudication, the initial notice of dispute need not include all reasons why the
claim is disputed, meaning that claimants may still be none the wiser as to why
their claim is disputed unless they apply for adjudication. This does not promote
prompt payment or provide certainty for claimants.
(2) If the timeframe for referring a dispute for adjudication is 15 business days from
the date the notice of dispute is issued, rather than from the date after payment
was due, claimants may end up time barred if they seek to negotiate with the
respondent on the reasons for the dispute, but moreover are unlikely to
immediately refer the dispute to adjudication for fear of ambush of the additional
reasons for withholding payment that were not included in the notice of dispute.
Is the WA industry and the needs of its participants different from the rest of Australia?
Having concluded that the concerns and alternatives raised by some stakeholders do
not outweigh the benefits of the statutory payment regime of the Murray Model, the final
consideration is whether the needs of the WA industry and its participants warrant
retaining the West Coast model? In seeking to address this consideration, I asked a
number of stakeholders during private meetings if their WA members operated in
different parts of Australia. The resounding response was “yes”!
While historically the WA building and construction industry has been fairly isolated from
the rest of the country, the continued advances in information technology, expansion in
global construction supply chains, and large-scale infrastructure projects, all mean the
flow of labour and goods across State and Territory borders will only continue to
increase. If, as outlined in chapter 3 of this report, security of payment problems exist in
WA there seems no compelling reason why laws designed to protect participants in this
State should be different to those in other parts of the Australia. That is not to say that
WA should adopt all recommendations in the Murray Report. Indeed, I have outlined
previously and further below in this report modifications that should be considered. While
national harmonisation is an admirable objective, it may be more realistic to aim for
greater national consistency, at least in the short term.
Recommendations:
13. The Government should adopt recommendations 1, 2, 3, 29, 30, 31 and 41 in the
Murray Report. A new SOPA should be introduced. The Government must give the
industry sufficient opportunity to adjust to the changes (i.e. a lead in period of at least
12 months, possibly more), and provide support through awareness training and
information.

6.4.

Consistent definitions

The Murray Report proposes that security of payment laws in all jurisdictions adopt the
same definition of ‘construction work’, ‘related goods and services’ and ‘construction
contract’, based on sections 5 and 6 of the NSW Act. While the definitions in sections 5
and 6 of the NSW Act and sections 4 and 5 of the CCA are largely the same, there are
some important differences in the scope of construction works excluded under the CCA.

142

Chapter 6: Security of Payment Laws

The CCA excludes certain mining related activities, known colloquially as the ‘mining
exclusion’, as well as the construction of watercrafts. Relevantly, section 4(3) and (4) of
the CCA provides:
(3) Despite subsection (2) construction work does not include any of the following work on a
site in WA —
(a) drilling for the purposes of discovering or extracting oil or natural gas, whether on
land or not;
(b) constructing a shaft, pit or quarry, or drilling, for the purposes of discovering or
extracting any mineral bearing or other substance;
(c) fabricating or assembling items of plant used for extracting or processing oil, natural
gas or any derivative of natural gas, or any mineral bearing or other substance;

(4) In this Act —
construction work does not include constructing the whole or part of any
watercraft.

Compare this to the narrower exclusion in section 5(2) of the NSW Act that has been
adopted by all other East Coast model jurisdictions:
(2) Despite subsection (1), "construction work" does not include any of the following work:
(a) the drilling for, or extraction of, oil or natural gas,
(b) the extraction (whether by underground or surface working) of minerals, including
tunnelling or boring, or constructing underground works, for that purpose,

The rationale for the mining exclusion in the CCA was explained by the then Minister for
Housing and Works, the Hon Nick Griffiths MLC, during debate on the Construction
Contracts Bill 2004:
The mischief the Bill seeks to address relates to construction as it is normally
understood. The Government is concerned to see how this process goes. The Bill’s
provisions may move into other areas at some later stage. Essentially, this is a trial and
I think we should see how it goes.400

In 2016, the mining exclusion was narrowed to its current form by the Construction
Contracts Amendment Act 2016 (WA). Previously section 4(3)(c) had excluded
“constructing any plant for the purposes of extracting or processing oil, natural gas or
any derivative of natural gas, or any mineral bearing or other substance”. The
amendment was a part-way response to the recommendation in the Evans Report that
the mining exclusion be removed entirely. Professor Evans concluded that “when the
objectives of the Act are considered (especially the principle of keeping the money
flowing), there is no strong objective reason for the exclusion”.401 However, the
Government at the time did not support the recommendation. 402
Prior to the amendment, the wording in section 4(3)(c) of the CCA had been subject to
judicial consideration. In Conneq Infrastructure Services (Australia) Pty Ltd v Sino Iron
Pty Ltd403 (Conneq), the SAT found that a contract for the construction of a desalination
plant that was to form part of the Sino Iron ore project, fell within the exclusion. In
400
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Conneq, the SAT concluded that the application of the exclusion turned on the “purpose
of constructing the plant rather than on the purpose of extracting or processing the
substance concerned”.404
In Queensland, the courts have also considered the operation of the mining exclusion in
section 10(3) of the Building and Construction Industry Payment Acts 2004 (Qld Act),
which is expressed in the same terms as section 5(2) of the NSW Act. In Thiess Pty Ltd
v Warren Brothers Earthmoving Pty Ltd 405 (Thiess) the Court of Appeal held that unless
the work undertaken is physically extracting the mineral, the mining exclusion contained
in section 10(3) of the Qld Act does not apply. In this case, Thiess had subcontracted
part of its work to Warren Brothers, which included the stripping of topsoil and scrub with
scrapers and dozers for coal mine rehabilitation and the removal of overburden covering
the coal seam. The decision by the Court of Appeal affirmed an earlier decision by the
Supreme Court, in which Fryberg J held at [42]:
The exemption given by s10(3)(b) is not expressed to apply to work done for the purposes
of opening or as preparatory to operating a mine. The works used are much more limited
than that. They focus purely on the process of extraction. In my judgment the ordinary
meaning of the word, considered in isolation, does not apply to the word done by
Warran.406

The same approach was taken by Douglas J in HM Hire Pty Ltd v National Plant and
Equipment Pty Ltd & Anor.407 In this case, the applicant, HM Hire Pty Ltd (HM Hire),
provided earthmoving and other equipment for hire for use at mining sites. During a
period of time where its own equipment was being reconditioned and upgraded, HM Hire
entered into an agreement with National Plant and Equipment Pty Ltd (NPE), to hire four
dump trucks and a wheel loader. HM Hire then used that equipment to perform work for
Thiess Pty Ltd, which included excavation and removal of timber and topsoil for a coal
mine. Douglas J held that the work done could be described as:
works forming … part of land, including … roadworks … and an operation that forms an
integral part of, or is preparatory to or is for completing, work of the kind referred to in
[s 10(1)(a), (b) or (c) – including … site clearance, earthmoving … site restoration,
landscaping and the provision of roadways and other access works].408

As such, Douglas J concluded the works performed by HM Hire was ‘construction work’
for the purposes of the Qld Act and that the adjudicator had acted within his jurisdiction.
The decision was subsequently upheld by the Court of Appeal.409
The Murray Report also recommends that definitions in security of payment legislation:


make it clear that a contractor who carries out construction work must hold the
requisite licence to carry out such work; and



adopt the definition of ‘business day’ in clause 4 of the Building and Construction
Industry Security of Payment (Review) Amendment Bill 2017 (SA).
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6.4.1.

Responses from stakeholders

There was very little feedback from stakeholders on the definition of ‘construction work’
proposed in the Murray Report. However, a number of stakeholders did comment on the
mining exclusion, as well as the requirement for contractors to hold a licence for the
construction work carried out.
All stakeholders that commented on the mining exclusion supported the removal of
section 4(3)(c) of the CCA, including RI, CCF, MBA, SoCLA, MEA, LSWA and SWA.
MEA stated that it:
does not support a continuation of the Mining industry exemption. Whilst we recognise that
this sector generally are not regarded as large defaulters on payments we do have
anecdotal evidence that payment terms continue to stretch and reduce cashflow for
members and their businesses.410

Another stakeholder considered that the mining exclusion should be removed entirely,
not just section 4(3)(c), commenting:
For reasons which we do not fully understand notwithstanding our research, each of the
respective Acts excluded mining operations. The mining industry remains frustrated by the
same competitive tension and has consequently seen payment terms extend out to, in
some cases, 60 to 90 days from end of month (with receipt following later).411

Similar sentiments were expressed by AIB:
It is the view of … AIB that construction work is construction work irrespective of the
industry sector in which it is performed with the current exemption disenfranchising a
significant part of the construction industry from the benefit of the Act.412

Stakeholders were split on whether work carried out by a person without the requisite
licence should be excluded from the definition of construction work, and therefore from
the protection of security of payment legislation. Typically, stakeholders whose members
require licences supported the exclusion, including AMCA, HIA, MBA and MPGA. HIA
observed that the exclusion was consistent with the decision of the South Australian
Supreme Court in Tagara Builders P/L v AP&L Services P/L & ORS 413 (Tagara). Other
stakeholders observed that this would create unnecessary complexity and would
constitute an inappropriate use of security of payment laws. RI observed that “there
seems no reason why a person should be excluded from the protection of the Act”, and
that “there are other Acts which deal with penalties for unregistered persons carrying out
work for which registration is required”.414 Stakeholders also expressed concern that it
may “incentivise a higher tier party to use an unlicensed lower tier party on onerous
terms, in the knowledge that they will be unable to avail themselves of security of
payment protections”.415
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6.4.2.

Discussion and recommendations

Aside from the mining exclusion, there appears to be little difference between the
definition of ‘construction work’ and ‘related goods and services’ in the NSW Act
compared to the definitions in the CCA. Both are broad and cover the full ambit of work
undertaken in the industry. Should all jurisdictions agree to the Murray Model, I foresee
no major reason why the definitions of the NSW Act should not be adopted. Having said
that, participants are unlikely to be disadvantaged if WA retains the definitions in the
CCA.
With respect to the mining exclusion, I am mindful of the recommendations made by
Professor Evans (and Wallace Report in Queensland) on the undesirability of excluding
one part of the industry from access to security of payment laws. It strikes me that in the
Illion data reproduced earlier in this report on late payment times; the mining industry
markedly outranks the building and construction industry. While this may or may not
include payments for the types of work covered by the mining exclusions, it is
nonetheless concerning. I also note contractor insolvencies do occur in the mining
industry as a direct result of disputed payments. The collapse of Carna Earthmoving in
2015 is one recent example.416
Notwithstanding these observations, I am concerned that removing the mining exclusion
in its entirety may be a step too far, particularly if all other jurisdictions, as recommended
by in the Murray Report, retain the exclusion in section 5(2) of the NSW Act. If there is
an appetite, as there may well be, to further limit the mining exclusion, then this should
be adopted by all jurisdictions, not just WA. However, in the interim, I recommend that
WA narrows the mining exclusion by adopting section 5(2) of the NSW Act.
Before addressing the exclusion of unlicensed work from the definition of construction
work, it is worthwhile considering why Mr Murray made this recommendation. HIA is
correct that the exclusion of unlicensed work is consistent with case law decisions in
other jurisdictions. In Cant Contracting Pty Ltd v Casella417 (Cant Contracting), the
Queensland Court of Appeal found that the failure by the respondent to hold a
contractors licence under the Queensland Building Services Authority Act 1991(Qld)
meant they were not entitled to a progress claim within the meaning of the Qld Act.
Consequently, the respondent was not entitled to summary judgment after the applicant
failed to serve a payment schedule in time.
Likewise, in Tagara, the South Australian Supreme Court citing the decision in Cant
Contracting, held that the failure by the respondent to hold a relevant licence under the
Building Work Contractors Act 1995 (SA) for the work carried out, meant it was not
entitled to make a progress payment claim under the Building and Construction Industry
Security of Payment Act 2009 (SA). On that basis, the court quashed the adjudicator’s
determination that the respondent was entitled to a progress payment of $42,963.79. In
both Cant Contracting and Tagara, the courts distinguished a different interpretation
reached by Hodgson JA of the NSW Court of Appeal in Brodyn Pty Ltd v Davenport418
on the operation between the NSW Act and the Home Building Act 1989 (NSW).
Therefore, Mr Murray’s recommendation is to enshrine into legislation the decisions
reached by the courts in Queensland and South Australia. Having reviewed the relevant
416
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provisions in the BSR Act, it is likely the WA Supreme Court would be persuaded by the
decisions reached in Cant Contracting and Tagara, if, as I recommend later in the report,
WA adopts recommendations 14 to 17 in the Murray Report. It is therefore appropriate
that the legislation clarifies that only a person who holds the requisite licence to carry out
construction work under the contract should be able to access statutory security of
payment rights. Reference should be made to the specific Act(s) under which the
relevant licence or registration is required to be held.
Recommendations:
14. The Government should adopt recommendations 4-8 in the Murray Report. The
Government should discuss with state and territory counterparts narrowing the
mining exclusion (e.g. by removing the exemption for the extraction of minerals).

6.5.

Application of the legislation

Chapter 10 of the Murray Report contains a number of recommendations concerning the
consistent application of security of payment laws. Largely, the recommendations are
uncontroversial and reflect the laws in most states and territories, with the exception of
Victoria’s carve outs for variations.
However, a significant recommendation made in Chapter 10 is that the legislation
applies to the residential housing sector so as to enable a contractor to make a progress
payment claim against a homeowner. The rationale for the extension is that “residential
builders face similar cash flow issues to subcontractors when they do not receive prompt
payment for building work”.419
In all East Coast model jurisdictions (except Tasmania), the Acts contain provisions
similar to section 7(2)(b) of the NSW Act, which provides:
(2) This Act does not apply to:
(b) a construction contract for the carrying out of residential building work (within the
meaning of the Home Building Act 1989) on such part of any premises as the
party for whom the work is carried out resides in or proposes to reside in.

The effect is where there is a dispute over payments owed by a homeowner to a
residential builder, other processes, such as those available through regulatory bodies
or administrative bodies, are used.
In NSW, the courts have interpreted the operation of section 7(2)(b) of the NSW Act in
the context of multi-residential developments. In David Hurst Constructions Pty Ltd v
Shorten420, the contract in question was for the construction of 10 residential units, only
one of which the owner intended to reside in. Nicholas J found that section 7(2)(b) of the
NSW Act “does not operate to exclude from the application of the Act a contract which is
for some residential building work which fits the description, and is also for some
residential building work which is not”.421 His Honour concluded that “the only relevant
issue is whether, in substance, the contract is limited to the carrying out of the work
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specified in section 7(2)(b)”,422 therefore the NSW Act applied to the contract. The
decision was upheld on appeal.423
Tasmania is the only East Coast model jurisdiction to apply the security of payment laws
to construction contracts between a homeowner and residential builder. Section 19 of
the Building and Construction Industry Security of Payment Act 2009 (Tasmanian Act)
applies an extended timeframe for homeowners to respond to payment claims. Where a
payment claim relates to residential building work for the owner of the land, the
respondent (homeowner) has 20 business days (rather than the standard 10 business
days) to serve a payment schedule.
Both the CCA and NT Act apply to construction contracts where the principal is a
homeowner, allowing a contractor to refer disputed payments to adjudication. In WA,
only a small number of disputes involving homeowners and residential builders have
ever been referred to adjudication. Over the last three financial years (2015-16 to 201718) an average of 4.9 per cent of all adjudication applications concerned a payment
dispute between a homeowner and residential builder. I understand that the majority of
disputes between homeowners and builders are referred for resolution through
mediation, arbitration, the Home Building Work Complaints (HBWC) process available
under the BSCRA Act, or the courts.
The Murray Report recommends that as part of extending the application of the
legislation to the residential housing sector, safeguards be included to require the
contractor to include an information document as part of the progress payment claim.
The information document would be in a prescribed form and include details on how a
homeowner can respond to the claim and the consequences for failing to respond. The
Murray Report did not recommend that additional time for serving a payment schedule
be provided.
It is also worth acknowledging that, consistent with the East Coast model, Mr Murray
recommends that construction contracts that form part of a loan agreement or contract
of insurance be excluded from the operation of the legislation. No such exclusion applies
under the West Coast model. The words “forms part of a loan agreement” in section
7(2)(a) of the NSW Act have been subject to judicial consideration. In Consolidated
Constructions Pty Ltd v Ettamogah Pub (Rouse Hill) Pty Ltd (Consolidated),424
McDougall J of the NSW Supreme Court found that the words “forms part of” a loan
agreement requires that the construction contract be included in or incorporated into the
loan agreement, not merely associated with the loan agreement. In that case, the
contractor was advised that the principal was obtaining finance under a loan agreement
to enable it to make payments to the contractor. McDougall J held this was not sufficient
to make the construction contract part of the loan agreement. His Honour gave two
examples of where a loan agreement may form part of a construction contract:


where the principal assigns the benefit of the construction contract to an
external financier; or



where the benefit of the construction contract is the subject of a charge in favour
of the financier.425
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In Over Fifty Mutual Friendly Society v Smithies,426 Einstein J of the NSW Supreme
Court confirmed the view of McDougall J in Consolidated, finding that a construction
contract will not form part of a loan agreement unless the former is included in the latter,
or incorporated into the latter. In that case the loan agreement between the financier and
the principal was varied so that the financier paid moneys advanced to the principal
directly to subcontractors.
Einstein J dismissed the application to set aside an adjudication, on the basis that the
adjudicator had not made a finding of fact that the construction contract was a loan
agreement, but rather the arrangement arose from statements made and actions taken
on behalf of the financiers.427
6.5.1.

Responses from stakeholders

Only HIA commented on the application of the legislation to the residential sector. HIA
supported the application of the legislation to contracts between homeowners and
residential builders for the reasons articulated in the Murray Report, and that the
legislation currently applies to the residential sector in WA.428
6.5.2.

Discussion and recommendations

I agree with Mr Murray’s observation that it seems incongruous to permit one group of
contractors to avail themselves of the benefit of legislation, but not another. It must also
be borne in mind that Parliaments in Australia have acknowledged the vulnerability of
homeowners by enacting consumer protection laws similar to the HBCA. These laws
protect homeowners, and in many jurisdictions, like WA, regulators and tribunals provide
fast dispute resolution services between parties in the residential building process.
For example, in WA between 1 January 2015 and 1 January 2018, a total of 382 HBWC
were lodged and resolved.429
However, Parliaments have equally acknowledged that the level of sophistication of the
parties can vary depending on the project. In WA, the HBCA only applies to home
building work contracts valued between $7,500 and $500,000. For contracts above
$500,000, it is assumed - perhaps quite rightly, that the homeowner will be better
informed and capable of protecting their interests.
While the Government previously saw fit to apply the CCA to construction contracts
between a homeowner and residential builder, much time has passed and
circumstances have changed. One of the major reasons for including such contracts
within the ambit of the CCA was the inadequacy of the dispute resolution processes
available through the former Building Disputes Tribunal (BDT). It was common for
disputes between homeowners and builders to take many months to resolve through the
BDT. With the creation of the Building Commission in 2012, the BDT was abolished in
favour of a speedier process available for HBWC.
As such, I consider that WA should depart slightly from the recommendations in the
Murray Report, by excluding the application of the legislation to a construction contract
426
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that is a home building work contract as defined in the HBCA, including a contract for
home building work where the amount payable is less than $7,500. However, if the
construction contract is for home building work, but is not a contract to which the HBCA
applies, the legislation should apply but the requirement to include an information
document with a progress payment claim, as recommended in the Murray Report,
should be adopted.
In respect to construction contracts that form part of a loan agreement, guarantee, or
contract of insurance, I see no compelling reason not to adopt Mr Murray’s
recommendation that such contracts be excluded, as is the case in all East Coast model
jurisdictions.
Recommendations:
15. The Government should adopt recommendations 9-13 in the Murray Report. A
construction contract that is a home building work contract as defined in the HBCA,
including a contract for home building work valued at less than $7,500, should be
excluded from the application of the legislation.

6.6.

Rights to progress payments

The fundamental difference between the East and West Coast models is the treatment
of a contractor’s right to claim for payment. Under the West Coast model, the right to
make a claim for payment is derived from the contractually agreed mechanisms. Only
where parties do not have a written contract, or the contract does not contain adequate
terms covering payment, does the legislation imply rights and processes for making and
responding to payment claims.430 Whereas, the East Coast model conveys a statutory
right to make payment claims that, to the extent of any inconsistency, overrides any
contractually agreed mechanism.
In all East Coast model jurisdictions, the statutory right to make payment claims accrues
on and from a ‘reference date’. All jurisdictions, except Victoria and Queensland, have
adopted the same definition of reference date in the NSW Act, which is defined as the
date determined by, or in accordance with, the terms of the construction contract or, if
the contract makes no express provision, then the last day of the named month in which
the construction work was first carried out under the contract and the last day of each
subsequent month. In Lucchitti t/as Palluc Enterprises v Talco Pty Ltd431, Bergin J
summarised the operation of a reference date in the NSW Act as:
if the work is done pursuant to a construction contract then on and from the reference
date, that being either in the contract or at the end of the month on which work was done,
the progress payment can be claimed.432

A party is entitled to serve one payment claim in respect of work done (or for related
goods and services) up to the reference date,433 although the claim can include amounts
the subject of a previous claim.434 While the definition of a reference date in all East
Coast jurisdictions refers to a ‘progress payment’, it includes claims for final payment,
430
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single or one-off payments and milestone payments.435 Aside from Victoria,436 a claimant
cannot serve a payment claim prior to the reference date.437
The reference date, and the date for making payment, varies across the East Coast
model jurisdictions. To align security of payment laws, the Murray Report makes a
number of recommendations in chapter 11 concerning rights to progress payments,
including that:


The expression ‘reference date’ be abandoned, in favour of providing that a
person who has undertaken to carry out construction work (or supply related
goods and services) under a construction contract is able to make a payment
claim for every calendar month, or more frequently if it is so provided under
the contract.



Where a construction contract provides:
o A single or one-off payment, a claim for payment may be made from the
day immediately following the last day when the construction work was
done (or related goods and services supplied).
o A milestone payment, a claim for payment may be made from the date
or event on which the milestone payment is based.



In the case of a final payment, if the construction contract makes no express
provision, a claim for payment may be made from the date immediately
following the expiry of the DLP, or the issue of the final certificate; or, if neither
of the aforementioned applies, the day construction work was last carried out
(or related goods and services supplied).



Where a construction contract has been terminated, a claim for payment can
be made for construction work done (or related goods and services supplied),
up to the date of termination.



A statutory maximum due date for payment of a claim within 25 business days,
or within10 business days if there is no express provision made in the
construction contract.



The provision in section 12 of the NSW Act on paid-when-paid clauses should
be adopted.

Aside from New South Wales and Queensland, no other East Coast model jurisdiction
sets a maximum due date for payment of a progress claim. In Victoria, Tasmania and
the ACT, the relevant Acts provide that the date for payment is as specified in the
contract, or if no date is specified in the contract, 10 business days after the payment
claim has been made. In South Australia, if the contract does not specify a date for
payment, it is 15 business days after the payment claim has been made.
In Queensland, the due date for the payment of a progress claim depends on the type of
construction contract. If a construction contract is a ‘construction management trade
contract or subcontract’ the maximum date for payment of a progress claim is
25 business days or less after the claim is made.438 Alternatively, if the contract is a
435
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‘commercial building contract’, the maximum date for payment of a progress claim is
15 business days or less after the claim is made.439 In both cases, whether a
construction contract falls within the ambit of these requirements depends upon the type
of work being carried out, specifically if the contract is for building work, and the
relationship between the contracting parties.440
Amendments were made to the NSW Act in 2014 to shorten when progress payments
become due and payable to head contractors and subcontractors. The amendments
were made in response to the recommendation in the Collins Report to create a buffer in
payment dates to facilitate the operation of statutory deemed trusts. The rationale for the
buffer expressed in the Collins Report (and quoted in the Murray Report) was:
The buffer proposal is designed to deal with what the Inquiry has concluded is a wide
spread practice of “robbing Peter to pay Paul”. This juggling act commences when a
head contractor finds that it does not have sufficient money from within the particular
pyramid in order to pay the subcontractors who have already done the work and
submitted their progress payment claim to it. In that event what is commonplace in the
industry is for the head contractor to look to other jobs by way of going to what some
contractors call their “treasury” for the purposes of writing a cheque. This could have the
effect of disadvantaging any of the subcontractors in other project pyramids.441

While the NSW Government did not adopt the recommendation for statutory deemed
trusts in the Collins Report, it did amend section 11 of the NSW Act in 2013 to provide
that, except where the contract is an exempt residential construction contract:


a progress payment to be made by a principal to a head contractor becomes
due and payable within 15 business days after the claim is made, or earlier if
provided in the contract; and



a progress payment to be made by a head contractor to a subcontractor
becomes due and payable within 30 business days after the claim is made, or
earlier if provided in the contract.442

In amending section 11 of the NSW Act, Hon Andrew Constance MLA (then NSW
Minister for Finance and Services) cited the findings of the Collins Report that:
while some subcontractors that provided labour-intensive services may be able to
negotiate a payment cycle of 14 days, this was clearly an exception. Payment of
subcontractors could extend to 90 or more days after the work was completed, with the
inquiry estimating that the average payment term was somewhere between 45 and 60
days. Some of the worst examples of delayed payment practices heard by the inquiry
involved standard payment terms of between 90 and 120 days after the work was
completed by the subcontractor. Clearly, that is unacceptable and it is at this end of the
market where the prompt payment provisions of this bill are particularly targeted and will
have the greatest effect.443

In August 2018, the NSW Government released an exposure draft of the Building and
Construction Industry Security of Payment Amendment Bill 2018 (NSW Draft Bill).
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The NSW Draft Bill proposes to further shorten the payment dates in the NSW Act down
to 10 business days between principals and head contractors and 20 business days
between head contractors and subcontractors.444
The Explanatory Statement for the NSW Draft Bill indicates that one of the reasons for
shortening payment dates further is that the original amendment made to the NSW Act
had “inadvertently lengthened payment due dates for small operators”. Stakeholders
advised that these smaller operators who had ‘informal’ contracts’ relied on the benefit of
the previous 10 business day default”.445
6.6.1.

Responses from stakeholders

Stakeholders were asked to comment on the recommendations in chapter 11 of the
Murray Report. While, as detailed previously, some stakeholders opposed the adoption
of the statutory right to payment, most tended to support the recommendations if the
Murray Model is adopted.
However, a number of the stakeholders raised concerns with the maximum due date for
payment of a claim being set at 25 business days, or 10 business days if no contractual
provision is made. These stakeholders argued that such a short payment timeframe
does not account for the typical payment cycle in which payments are made from the
principal to the head contractor and the head contractor to subcontractors. In other
words, setting one statutory maximum would not allow for payments to be staggered
down the contracting chain as typically occurs.
RI contended that in order for a head contractor to pay a claim by a subcontractor within
25 business days, “a principal would need to be required to pay a main contractor within
20 business days”.446 Similarly, SoCLA submitted that “the maximum due date for
payment of claims should not be set as being too short because sufficient allowance
should be made for claims being submitted up the line from subcontractors to be
included in progress claims to be made against main contractors and then principals”.447
MBA expanded on these arguments, and outlined its understanding of the typical
process involved in producing and certifying claims between head contractors and
subcontractors:


Day 1 – Head contractor receives payment claim.



Day 2-15 – Head contractor assesses and discusses with subcontractor and
ultimately reaches agreement on the payment amount.



Day 6-15 – Head contractor produces and issues to subcontractor a proposed
RCTI or payment schedule with reasons for any changes to the claim made by
the subcontractor.



Day 26-35 – Subcontractor responds to payment schedule.
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Day 26-42 – Head contractor processes RCTI or scheduled progress claim and
makes payment within 42 days as stipulated in the CCA.448

HIA, referring to provisions in the NSW Act that provide for different payment dates
between principals and head contractors, and head contractors and subcontractors,
stated:
Amendments to NSW security of payment laws in 2014 recognised the unique nature of
the residential building industry by excluding the application of prompt payment terms
from applying to contracts connected with residential building work i.e. where a
subcontractor was working for a builder on a residential project, the legislated terms
would not apply. HIA submits that the circumstances that give rise to the need for
statutory prompt payment terms do not arise within the residential building industry.
As such, should the Government be inclined to support the Murray Model HIA submits
that the residential building industry be excluded from the application of such
provisions.449

SWA, CCF, AMCA, MPDA, MPGA, LSWA and the CFMEU all support the maximum
due date for payment recommended in the Murray Report.
BMW were specifically asked to comment on what, if any, effect changes to the
maximum time for payment of claims may have on the operation of PBAs.
BMW indicated that a change to 25 business days for payments between a principal and
head contractor would require adjustments to the agency’s processes for PBAs.450
6.6.2.

Discussion and recommendations

For the reasons I have previously articulated, I consider that WA should adopt the
statutory right to progress payments recommended by the Murray Report, and
consistent with the East Coast model. I agree with Mr Murray that a legislative scheme
should promote the interests of the party seeking payment for construction work.
The question then becomes – should WA should adopt the recommendations in the
Murray Report to set maximum payment dates at 25 business days, or 10 business days
if there are no written terms? Before answering this question, it is worth re-visiting the
payment times under the CCA. Consistent with the policy intent of enforcing the parties’
contractual terms, the CCA does not set maximum payment terms between various
layers of the contractual chain. Instead, the CCA imposes one overarching maximum
payment timeframe, namely that a construction contract that requires payment more
than 42 calendar days after it is claimed, shall be read as requiring payment within 42
calendar days (roughly equivalent to 30 business days). Where the parties fail to include
adequate payment terms, by default a payment claim is payable 28 calendar days after
the claim is made.451
I can see why, consistent with the intent of prompt payment, WA should adopt the
maximum dates for payment recommended in the Murray Report. However, I am also
persuaded by stakeholders’ arguments that legislation should recognise the typical
payment cycle in the contractual chain. By necessity, payment times down the
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contracting chain need to be slightly longer to allow work to be assessed and the
amount to be claimed up the chain.
Allowing for variance in payment times between the head contractor and subcontractor or ‘buffer’ to use the terminology of Mr Collins, becomes important if, as I recommend
later in this report, a model of statutory deemed trusts is to be adopted. Without a buffer,
the cash flow position of a head contractor will be diminished, which may inadvertently
undermine the operation of the trust. On this basis, I consider that the provisions in
section 11 of the NSW Act, save for the times for payment, provide a better model than
Mr Murray’s recommendation in this area.
The times for payment in section 11 of the NSW Act, and those in the NSW Draft Bill,
are clearly intended to ensure prompt payment down the contracting chain. While this
should undoubtedly be the aim of the legislation, an appropriate balance must be struck
between recognising the unequal bargaining position of parties lower in the contracting
chain, while also not adversely affecting the position of those parties higher in the
contracting chain. In my view, such a balance is best struck by aligning the payment
times with those set out in the Australian Standards AS2124-1992 form contract and the
‘back-to-back’ subcontract AS2545-1993.
In AS2124-1992, the principal is required to make payment to the head contractor within
28 calendar days of receiving the progress claim. Under the ‘back-to-back’
AS2545-1993 contract, the head contractor is then required to make payment to the
subcontractor within 35 calendar days of receiving the progress claim. These payment
times have for many years been the agreed ‘gold standard’ in the industry, and thus
should be legislated in order to promote prompt payment and increased cash flow.
Consistent with this approach (along with the recommendation in the Murray Report on
business days), the legislation should provide that:


a progress payment to be made by a principal to a head contractor becomes
due and payable within 20 business days after the claim is made, or earlier if
provided in the contract; and



a progress payment to be made by a head contractor to a subcontractor
becomes due and payable within 25 business days after the claim is made, or
earlier if provided in the contract.

All other elements in section 11 of the NSW Act on the date for payment should be
adopted, instead of recommendation 19 in the Murray Report. This should include a
similar exemption for residential construction contracts as section 11(1C) of the NSW
Act, as submitted by HIA. Likewise, the definitions in section 4 of the NSW Act for
principal, head contractor and subcontractor provide a suitable model for WA.
I accept that reducing the timeframe for when progress payments become due and
payable down from 42 calendar days to 20 (or 25) business days may impose some
administrative burden on businesses to assess and respond to payment claims.
However, I consider that such timeframes are achievable in practice given they have
been adopted in standard form contracts since at least the early 1990s, and legislated in
both Queensland and New South Wales since 2004 and 2013 respectively.
Reference dates
Although little stakeholder feedback was received on the recommendation in the Murray
Report concerning reference dates, some stakeholders - including RI, AMCA, MBA and
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SWA, supported the ability of a contractor to make a claim for payment every calendar
month, or more frequently if provided under the contract. I agree with stakeholders that
this recommendation should be adopted, as it is consistent with promoting prompt
payment.
However, care should be taken when drafting the provision to ensure it cannot be
circumvented by allowing contracts to specify reference dates for single or one-off
payments, or milestone payments that are longer than would otherwise be the case if a
claim for payment can be made for every calendar month. With this in mind, Schedule 1
clause 3 of the NSW Draft Bill may provide a more suitable model than section 9(2)(c) of
the Victorian Act and section 67(2) of the BIF Act, as recommended in the Murray
Report.
Recommendations:
16. The Government should adopt recommendations 14, 16, 18, 20 and 21 in the Murray
Report. In respect to recommendation 19, section 11 of the NSW Act is considered a
preferred model; however the date for payment of a progress claim by a principal to a
head contractor should be 20 business days, and 25 business days from a head
contractor to a subcontractor.
The Government should adopt recommendations 15 and 17 in the Murray Report,
Schedule 1 clause 3 of the NSW Draft Bill is considered a preferred model.

6.7.

Process for recovering progress payments

Chapter 12 of the Murray Report contains a number of recommendations on the process
to be adopted for recovering progress payments made under construction contracts. In
arriving at these recommendations, the Murray Report sought to identify best practice in
the East Coast model jurisdictions and internationally. The recommendations include
that:


A payment claim should include prescribed information and be expressly
endorsed as a claim made under the relevant Act.



A payment claim must be made within 6 months after the construction work was
last carried out (or related goods and services supplied), or where the payment
claim is a final claim;
o within the period specified in the construction contract; or
o 28 days after the end of the DLP; or
o 6 months after practical completion.



The party served with a payment claim (the respondent), must, within 10
business days (or any shorter period provided in the contract) serve a payment
schedule that contains certain information.



Where a respondent:
o fails to serve a payment schedule within 10 business days; or
o fails to pay the amount claimed by the due date; or
o serves a payment schedule, but fails to pay the scheduled amount by the
due date,
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the claimant may either apply for adjudication, or recover the unpaid amount as
a debt from the courts.


Where a claimant seeks to recover the unpaid amount as a debt through the
courts, the respondent is not entitled to bring a cross claim, or raise any defence
under the construction contract.



A payment claim submitted by a head contractor to a principal must include a
supporting statement. The requirements in the NSW Act relating to supporting
statements should be adopted.

A brief synopsis of each of these recommendations is set out below.
Payment claims to be endorsed and include prescribed information
The Murray Report recommends that the requirement to endorse payment claims be
reinstated in security of payment legislation.
In Victoria, South Australia, Tasmania and the ACT, the various Acts require that a
payment claim must state that it is made under the relevant Act. Prior to 2014, section
13(2)(c) of the NSW Act included a similar requirement. So too did the Qld Act, prior to
the commencement of the BIF Act in 2018. In both cases, the requirement to endorse
payment claims was removed because it was considered to be a factor in the underutilisation of security of payment laws by subcontractors.452
However, removing the requirement to endorse payment claims has been criticised. For
example, in Kitchen Xchange v Formacon Building Services,453 McDougall J considered
removing this requirement to be “an unwise amendment”,454 as the respondent no longer
has the benefit of the endorsement to alert them that it is a payment claim under the Act.
McDougall J’s comment was likely in response to the convoluted facts of that case,
where the respondent had served multiple payment claims on the applicant for the same
work, two of which were endorsed and one which was not. This was despite the fact that
the NSW Act no longer required payment claims to be endorsed.
The Murray Report reached a similar conclusion, finding that stakeholders’ feedback
indicated the amendment to the NSW Act has “created an administrative nightmare for
businesses who are now obliged to expend substantial time and money preparing and
serving payment schedules in response to every invoice received”. 455 It is worth noting
that, notwithstanding the recommendation in the Murray Report, the NSW Draft Bill
proposes to reinstate the requirement to endorse payment claims. This proposal is in
response to industry feedback which “indicated that removing the requirement created
significant problems and uncertainty for both respondents and claimants”.456
The Murray Report also recommends that security of payment legislation contain more
prescriptive requirements on the information that must be included in a payment claim,
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modelled on clause 5(2) of Singapore’s Building and Construction Industry Security of
Payment Regulations 2006 (Singaporean Regulations).
Clause 5 of the Singaporean Regulations and the authorising provision in section 10 of
the Building and Construction Industry Security of Payment Act 2006 (Singaporean Act)
has been the subject of some judicial consideration. In Australian Timber Products Pty
Ltd v A Pacific Construction & Developments Pte Ltd,457 the Singaporean High Court
considered the application of clause 5 of the Singaporean Regulations. The claimant,
ATP, failed to include in its progress claim the quantities and rates upon which the
amount for variation works had been calculated, as required under clause 5(2)(c)(iii) and
(iv).
Woo Bih Li J found that while the Singaporean Act and Regulations had been modelled
on provisions in the NSW Act and Victorian Act, there is a “most striking difference”, in
that the Singaporean Regulations “actually spells out the type and extent of detail” a
payment claim should include.458
His Honour concluded that judicial pronouncements on the NSW Act and Victorian Act
were relevant, but the actual test to be applied was “whether the provisions which were
not complied with was so important that it was the legislative purpose that an act done in
breach of the provision should be invalid”.459
Ultimately, His Honour concluded that clause 5(2)(c)(i) to (iv) was an inclusive list, rather
than an exhaustive list, therefore a payment claim in breach of the provisions was not
invalid.460
Progress payment claims to be made within 6 months, final payments to be within period
specified in the contract, or later of 28 days after DLP or 6 months of practical
completion
The Murray Report recommends that unless otherwise provided in a construction
contract, a progress payment claim (made under the relevant Act) must be made within
6 months after the construction work was last carried out. For a final payment claim
(including recovery of retention, or the return of security), the Murray Report
recommends that the provisions in section 17A(3) and 4 of the Qld Act be adopted.
The recommendation aims to harmonise the disparate periods for making payment
claims across the East Coast model jurisdictions. In New South Wales, Tasmania and
the Australian Capital Territory, payment claims may be made up to 12 months after the
construction work was last carried out. Whereas in Queensland and South Australia, the
period is 6 months, and in Victoria it is 3 months.
Mr Murray concludes that a 6-month period in which to make a payment claim is more
“consistent with the object of the legislative regime, which is to allow payments to flow
quickly down the contractual chain and thus maintain cash flow”. 461 A similar conclusion
was reached in the Wallace Report. After comparing an earlier provision in the Qld Act
that allowed for a payment claim to be served within 12 months, with the same provision
in the SA Act, Mr Wallace concluded:
457

[2013] SGHC 56.
Ibid, [62].
459
Ibid, [72].
460
Ibid, [80] to [81].
461
Murray Report, op cit, 150.
458

158

Chapter 6: Security of Payment Laws

In my view, the timeframe adopted by the South Australian Legislature (6 months) affords
a reasonable opportunity for the parties to be able to negotiate an outcome without
recourse to the Act and yet provides a substantially lesser period in which a payment
claim may be prepared. It is in my view, a reasonable compromise to the competing
interests of the parties and it is consistent with many of the submissions made to the
Review. Importantly, I consider such a timeframe to be more consistent with the object of
the Act than the current 12-month provision.462

Likewise, sections 17A(3) and 4 of the Qld Act (now section 75(3) of the BIF Act) were
enacted following a recommendation in the Wallace Report that:
a distinction must be made between a payment claim for a progress claim whilst work is
being performed and a payment claim that is made for a final progress claim. Unlike the
Amended Victorian Act, I do not however consider that it is necessary to provide a
claimant with another 3 months to provide its final payment claim. I see no reason why a
claimant should not be restricted to serving such within 28 days after the completion of
the defects liability period under the relevant construction contract. If the claimant has not
got its house in order within 13 months after having completed the work, it is doubtful that
it ever will.463

Respondent to prepare and serve payment schedule within 10 business days, default
provisions to apply where failure to do so
Consistent with Murray’s conclusion that prompt payment is best ensured through
adopting legislation based on the East Coast model, the Murray Report recommends
requiring respondents to prepare and serve a payment schedule, as per the NSW Act.
The requirement to prepare and serve a payment schedule, and the default provisions
that apply for failure to do so, are a significant difference between the East and West
Coast models.
Under the West Coast model, payment claims and responses to claims are governed
only by the parties’ agreed contractual mechanisms. Such mechanisms may, or may
not, specify consequences where one party fails to respond to a payment claim. Only if
the parties fail to include adequate terms does the legislation imply obligations to
respond to payment claims.
For example, clause 7 in Schedule 1 of the CCA requires that where a party disputes the
whole or part of the amount claimed, the party must, within 14 days, give the claimant a
notice of dispute. Where a notice of dispute is issued, then a payment dispute arises,
and it may be referred for adjudication. Alternatively, where notice of dispute is not
issued, and full payment is not made within 28 days of the claim, a payment dispute
arises and it may be referred for adjudication.
The operation of clause 7 in Schedule 1 of the CCA was recently confirmed by
Pritchard J of the WA Supreme Court in Total Eden Pty Ltd v Charteris.464 In that case,
the adjudicator had found that clause 7 in Schedule 1 of the CCA implied terms into the
parties’ contract with respect to the process for responding to payment claims. The
adjudicator determined that, because Total Eden had not served a notice of dispute
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within 14 days, it was obliged to pay the full amount claimed by Charteris. Prichard J
disagreed with the adjudicator’s interpretation of clause 7 of Schedule 1, stating that:
In my view, nothing in the language of cl 7(3) supports the construction adopted by the
Adjudicator. That subclause deals solely with the time within which a payment claim must
be paid, whether in whole or in part. If a party has not disputed a payment claim (in
accordance with the procedure for doing so in the construction contract, or with implied
terms cl 7(1) and 7(2)), then it is required to pay the whole, or the undisputed part, of the
payment claim within 28 days of receipt of the payment claim. As I have already
observed, the role played by cl 7(3) is to make clear the time within which payment of the
payment claim must be made, so that there will be no doubt about when a payment
dispute arises, and thus no doubt about the time within which an applicant must bring an
application for an adjudication under the Act.
Secondly, in my view, the words ‘unless the claim has been rejected or wholly disputed in
accordance with subclause (1)’ operate as an acknowledgement of the alternative way in
which a ‘payment dispute’ will arise for the purposes of the definition in s 6(a) of the Act.
The presence of those words assists to avoid the potential for confusion about when the
time frame for commencing an adjudication begins to run, including in those cases where
a payment claim is party disputed.
Thirdly, as I have already observed, the Adjudicator appears to have concluded that cl
7(3) operated to preclude Total Eden [the applicant] from advancing any argument before
him as to why it was not liable to pay the payment claim, because it did not notify a
dispute or objection within 14 days of the payment claim (as required by cl 7(1)).
However, the Adjudicator appears to have misunderstood that if cl 7(3) applied, it was
implied into the Contract, and became one of the terms of the Contract. It did not directly
bear on the Adjudicator’s determination of liability under s 31(2)(b), except to the extent
(if any) that the implication of that term into the Contract affected Total Eden’s liability
under the Contract … Clause 7(3) of sch 1 merely creates an obligation to make a
payment within a particular time frame, for the purposes of determining the existence of a
‘payment dispute’ under the Act.465

The operation of the CCA (and the interpretation reached by Pritchard J) stands in stark
contrast to the East Coast model. Under the East Coast model, once a respondent is
served with a payment claim, it can respond in one of four ways:
1. by paying the claimed amount in full by the due date; or
2. by serving a payment schedule on the claimant within 10 business days after the
payment claim is served and paying the scheduled amount by the due date; or
3. by serving a payment schedule on the claimant within 10 business days after the
payment claim is served, but then not paying the scheduled amount in full by the
due date; or
4. by not serving a payment schedule on the claimant within 10 business days after
the payment claim is served, and then not paying the claimed amount in full by
the due date.
The Murray Report recommends that section 15 of the NSW Act is the best model to
incentivise the respondent to either pay the amount claimed, or provide a payment
schedule, thus preventing (3) and (4) above. Section 15 of the NSW Act obliges the
respondent to pay if no payment schedule is issued within the time required, or a
scheduled amount has not been paid by the due date. The claimant can either recover
465
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the amount claimed (or any unpaid portion) as a debt through the courts, 466 or
commence an adjudication. The rationale for preferring this approach is articulated in the
Murray Report:
A legislative scheme designed to promote prompt payment and maintain cash flow must
incorporate an appropriate ‘carrot and stick’ approach. In other words, a claimant who
serves a progress payment claim under the Act should be assured that the legislation will
require a respondent, within a relatively quick period, to formally reply to such claim.467

Head contractor to include copy of supporting statement with payment claim
Standard form construction contracts traditionally require a head contractor (or
subcontractor as the case may be) to provide a statutory declaration with a payment
claim declaring that all workers and subcontractors (or sub-subcontractors) have been
“paid all moneys due and payable to them in respect of their employment on the work
under the contract”.468
The requirement to provide a statutory declaration was one of the earliest measures to
improve payment practices on construction projects. However, numerous inquiries in
Australia have concluded that in practice the requirement provides limited protection to
subcontractors and employees. For example, the report by consultants PWC (then
PriceWaterhouse) in 1996 for the National Public Works Council stated that:
Most standard form building contracts contain the Statutory Declaration form of proof of
payment, but the anecdotal evidence is that while they are relatively simple to administer,
Statutory Declarations are not considered effective because of the many loopholes that
are available in making a declaration in respect of payment.469

The Collins Report reached a similar conclusion, finding that:
The use of statutory declarations in ensuring subcontractors get paid has been described
by witnesses to the Inquiry as a “mass dishonesty”, “a joke” and that “they appear more
comforting than what security they actually provide”. The Inquiry further heard that
although it is an offence to swear a false statutory declaration for material benefit under
section 24A of the Oaths Act 1990, punishable by maximum imprisonment for seven
years, one of the reasons why the practice is widespread, is that it is not policed.470

Based on this finding, the Collins Report made two recommendations, namely:
Contractors should be obliged to swear statutory declarations that subcontractors have
been paid what is due and payable to them. An appropriate amendment to
SOPA [NSW Act] should be made.
As prosecutions for a breach of the Oaths Act 1990 are at present, essentially in the
hands of the police, they should be brought under the umbrella of SOPA so that the NSW
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Department of Finance and Services which administers the Act, may have the power to
prosecute those who commit offences against section 25 and 25A of the Oaths Act.471

In response to the recommendations in the Collins Report, sections 13(7)-(9) were
inserted into the NSW Act. These require that a head contractor’s payment claim to a
principal includes a supporting statement. Penalties apply where a head contractor fails
to include a supporting statement, or provides a false or misleading supporting
statement.
The requirement under the NSW Act to provide a supporting statement has a number of
differences to a statutory declaration.
Firstly, the requirement to provide a supporting statement applies to all construction
contracts between a principal and head contractor, overriding the parties agreed
contractual provisions.
Secondly, a supporting statement must be made in a prescribed form requiring the head
contractor to detail any amounts in dispute with a subcontractor. One of the major
shortfalls with statutory declarations identified in early inquiries was that some head
contractors would invent disputes to justify declaring that payment was not due to
subcontractors.472
Thirdly, and perhaps most importantly, allegations of failing to provide a supporting
statement, or providing a false or misleading supporting statement, are investigated and
prosecuted by the NSW Department of Finance, Services and Innovation, as opposed to
being dealt with as a criminal matter by the NSW Police.
The Murray Report recommends that all jurisdictions adopt the requirement in the NSW
Act for supporting statements, with an additional provision that requires head contractors
to provide a copy of the supporting statement to all subcontractors. It is also worth noting
that the NSW Draft Bill proposes to introduce an ‘executive liability offence’ to apply
where a head contractor fails to provide a supporting statement, or provides a false or
misleading supporting statement.473 The executive liability offence will allow for a
director, or individual involved in the management a company, to be held liable for
contraventions of the NSW Act, including those related to supporting statements, where
they ought reasonably to have known the contravention was committed, or failed to take
all reasonable steps to prevent the contravention.474
6.7.1.

Responses from stakeholders

Stakeholders were invited to comment on recommendations in the Murray Report on the
process for recovering progress claims. One of the questions posed was the extent to
which stakeholders considered that a requirement to issue a payment schedule would
improve payment processes in the industry.
MEA, CCF, SWA, MPGA, MPDA, AMCA and the CFMEU all stated that a requirement
to issue a payment schedule would improve payment processes. MEA commented that:
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what it will provide is an early indication of the company willingness to pay and or identify
for the subcontractor what effect that decision will have on their cash flow allowing them
to make arrangements if necessary to cover costs for employees and suppliers. 475

CCF commented that “under the current legislation, contractors may not be aware there
is an issue for 42 days,” and that the requirement to issue a payment schedule “is
aligned with AS2124-1992”. SWA and MPGA agreed, both commenting:
It is beyond dispute that the requirement for a payment schedule will be effective in
speeding up the payment process. It will provide the requirement for claims to be dealt
with promptly, advising the claimant if the claim will be paid in full and when or if the
claim is in dispute. This will expedite the process of dispute resolution. Instead of waiting
42 days, hoping the full amount will be paid; at 10 days when a payment schedule is
received if any amount is in dispute the adjudication process can be engaged.476

Another stakeholder commented that they saw the primary benefit to be “that it will
provide certainty for subcontractors as to whether payment can be expected, or a
dispute exists”.477 While both RI and MBA proposed alternative solutions to section 15 of
the NSW Act, both did foresee some benefit to a requirement to issue payment schedule
(or notice of dispute). RI commented that:
The prime function of a payment schedule would be to inform the claimant of the
existence or otherwise of a dispute. It would not mean that payment would be made any
more quickly. However, the principle of requiring a party to disclose promptly whether it
intends to pay a payment claim is appropriate. Such a requirement already exists within
the implied terms. It is suggested that this term could be amended to broaden its scope
to providing a maximum number of days within which to provide a response for all
contracts. 478

Likewise, MBA commented:
The principle in the CCA Schedule 1 Division 5 related to responding to payment claims
[should] be broadened to make it a requirement also to respond within 15 business days
to claims under contracts which do include written payment claim provisions. Our view is
this will most likely bring greater accountability to the progress payment process and may
possibly bring recalcitrant parties into line.479

CCAWA advised that it did not support the adoption of provisions modelled on section
15 of the NSW Act, but did think the CCA should require parties to respond to payment
claims in a timely manner and provide some incentive to do so. 480 However, no
recommendation was made on the manner in which a party should be incentivised to
promptly respond to payment claims.
LSWA, SoCLA and HIA all opposed the adoption of provisions modelled on section 15 of
the NSW Act, largely on the basis that they could unfairly prejudice a respondent who
due to an administrative oversight fails to issue a payment schedule within time.
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Requirement to endorse payment claims ‘as being made under the Act’
Stakeholders were asked to comment on the requirement to endorse payment claims.
All stakeholders who provided comments, except SWA and AIB, supported the
requirement to endorse payment claims. HIA commented that:
The consequence of failing to respond to a payment claim can be severe for the
respondent. As such it is only fair that a recipient be notified that they are receiving a
payment claim and not just a standard progress claim. The warning acts as a way of
drawing the recipient’s attention to the fact it is a payment claim under the relevant
legislation and that there is a prescribed procedure that must be adhered to.481

Similar views were expressed by other stakeholders, including SoCLA, LSWA, RI and
MBA.
AIB opposed the requirement to endorse payment claims because:
This just adds further complexity and has the potential to exclude certain claimants,
which will generally be more vulnerable lower tier contracting parties, simply because the
payment claim is not endorsed.482

While RI supported a requirement to endorse payment claims, it too observed that
“the requirement could be overlooked by small subcontractors, to their detriment”. 483
SWA stated that “subcontractors will not endorse their payment claims to avoid
intimidation and loss of future work”.484
Requirement to serve a payment schedule in 10 business days
There was mixed support among stakeholders for the 10-business-day timeframe to
serve a payment schedule. Subcontractor groups tended to support this timeframe as it
promotes prompt responses and cash flow, while head contractor groups tended to
consider the timeframe to be too short if the respondent is only permitted to raise
reasons for withholding payment in an adjudication response that are included in the
payment schedule. MBA proposed that the timeframes for serving a payment schedule
should be 15 business days to align with those in standard form construction contracts,
including AS2545-1993.485
Payment claims from head contractor to subcontractors to include a supporting
statement
Stakeholders’ opinions on the Murray Report’s recommendation for supporting
statements were also mixed. SWA, MBA, AMCA and MPDA supported the requirement,
but provided only limited reasons for doing so.
HIA, SoCLA and AIB opposed the adoption of requirements for supporting statements
modelled on the provisions in the NSW Act. Drawing on experience of the operation of
the provisions in the NSW Act, HIA commented that:
The provisions failed to contemplate a situation in which a payment claim between a
head contractor and subcontractor is disputed by the head contractor. In such a scenario,
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the process under the NSW security of payments laws would be triggered. Obviously in
this instance, payment would not have been made to the subcontractor and therefore the
head contractor could not swear to the supporting statement. However, the provision has
the potential to hold up all payments in relation to the job going forward until the dispute
is settled.486

Both SoCLA and AIB considered that the requirement for a supporting statement adds
unnecessary complexity to the security of payment laws. SoCLA stated that:
So far, contractual provisions dealing with the situation have been adequate to satisfy
principals in the contracting chain. There is no need to complicate contractual provisions
by creating statutory procedures that are not in contracts. Matters relating to supporting
statements should follow from the contract and not by further requirement that is set out
in the security of payment act.487

6.7.2.

Discussion and recommendation

It follows that if one supports the statutory right to a payment claim under the East Coast
model, then equally one supports a statutory obligation on the party receiving the claim
to respond, and a ‘carrot and stick’ approach to engender the desired outcome.
For reasons already articulated in this report, I recommend adopting the statutory right to
a progress payment claim, and hence I also support adopting provisions modelled on
sections 15 and 16 of the NSW Act.
While I acknowledge the views of stakeholders that contend the West Coast model is
simpler, I agree with Mr Murray that the legislation should prioritise prompt payment over
accommodating the risk of administrative oversights of respondents. To this end,
‘simplicity’ is not the sole determinant of a process that has at its core the basic aim of
promoting prompt payment of subcontractors. MEA is correct in its view that “unless
there is a consequence to a lack of action, then respondents are likely to delay and
utilise unfair market pressure on to smaller, less equipped companies”. 488
The Government, and industry, should consider that all jurisdictions which have
recognised the need for security of payment laws, have equally recognised the
importance of respondents promptly advising claimants if payment will be withheld and
the reasons for doing so.489 Even under the UK Act (which the CCA was modelled on), if
a party to a construction contract intends to withhold payment or ‘pay less’, then they are
required to issue a ‘Pay-Less Notice’ to the other party prior to the date for payment.
In 2011, the UK Act was amended by the Local Democracy, Economic Development
and Construction Act 2009 (UK) (LDECA). Under the LDECA and UK Act, the party
required to make payment, the respondent,490 must within 5 days of payment becoming
due, issue the other party, the claimant,491 with a ‘Notice of Payment’. If the respondent
fails to issue a Notice of Payment, then the claimant may issue a ‘Notice in Default’ for
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the ‘notified sum’. If the respondent then fails to issue a Pay-Less Notice within 7 days
before payment is due, the notified sum becomes due and owing to the claimant and
they may suspend works and commence adjudication to recoup the amount owed. 492
Alternatively, if the respondent withholds payment without issuing a withholding notice,
the claimant may suspend works.493 These provisions aim to improve cash flow by
ensuring claimants are provided “with details of what they will be paid and how that
amount has been calculated”, and “allowing the speedy crystallisation of a debt”.494
In my view, the needs of participants in the WA construction industry are no different to
those in other jurisdictions; therefore WA should adopt provisions of section 15 and 16 of
the NSW Act, as recommended by Mr Murray.
Having reached this conclusion, below are my recommendations on the remaining
elements in Chapter 12 of the Murray Report.
Content of payment claims
I consider there is significant risk if, as Mr Murray has proposed, payment claims are
required to include the details specified in the Singaporean Regulations. The degree of
specificity in payment claims has been extensively considered by courts in East Coast
model jurisdictions. I believe that adopting the more onerous requirements under the
Singaporean Regulations is too exacting, given the limited requirements that currently
apply under the CCA. Instead, I recommend WA adopts section 68 of the BIF Act
(and section 13 of the NSW Act), requiring that a payment claim be a written document
that –


identifies the construction work or related goods and services to which the
progress payment relates;



states the amount that the claimant claims is payable;



requests payment of that amount; and



includes any other information prescribed by regulation.

Rather than prescribe the payment claim form, the Building Commissioner should
consider preparing and publishing a suggested form.
The provisions in section 17A(3) and 4 of the Qld Act, governing the time for making a
final payment claim, should be adopted.
I agree with the sentiments expressed in the Wallace Report that 6 months “affords a
reasonable opportunity for the parties to be able to negotiate an outcome without
recourse to the Act”.495
Endorsement of payment claims
I am sympathetic to the stakeholders that opposed a requirement to endorse payment
claims as being made under the Act. These stakeholders expressed concern that, as the
492
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weaker party in the contracting chain, subcontractors may be intimidated from endorsing
payment claims, thereby not enlivening the protections afforded by the legislation.
However, I consider that as a matter of overall fairness, a respondent must be alerted to
the serious consequences if it fails to follow the process set out in the legislation.
Another concern was that this requirement “might be overlooked by small subcontractors, to their detriment”.496 However, in NSW removing the requirement has led to
greater instances of parties being ‘tripped up’ by serving more than one payment claim
for each reference date. As the Explanatory Statement to the Draft NSW Bill makes
clear, “stakeholders agreed that a payment claim endorsed with a statement that it is
made under the Act evidences a clear intention to engage the formal processes under
the Act”.497 When a jurisdiction, who less than 5 years ago removed a requirement to
endorse payment claims, now proposes to reinstate it, one can naturally assume there is
a very good reason for doing so.
Furthermore, I consider the view that most subcontractors will opt not to endorse
payment claims in order to “win work” or “not lose work” is not persuasive. It drives at the
heart of a culture of payment delays and unequal bargaining power to which these laws
seek to address. If a business chooses not to engage the protection of the laws in order
to gain a commercial advantage, then frankly that is a risk they have knowingly and
willingly accepted, and for which they must bear the consequence. Alternatively, where a
business does not engage the protections out of fear of retribution, then this should be
remedied. But in my view, this is best done through a combination of a specific statutory
offence to target such behaviour (as recommended in chapter 4), together with a
concerted focus on improving industry education and awareness.
Requirement to serve a payment schedule in 10 business days
Whether a respondent should be required to prepare and serve a payment schedule
within 10 business days, is ultimately a question of what is ‘reasonable’ in the context of
the overriding objective of ensuring prompt payment and cash flow. On the one hand,
I am sympathetic to Mr Murray’s view that the objective of the legislation is to ensure
prompt payment, and achieving this requires a prompt response. On the other hand, if a
claimant has up to 6 months to prepare and serve a payment claim, then a respondent
should have sufficient opportunity to respond to what may be complex facts and
circumstances. Particularly if the respondent is precluded from raising any reasons for
non-payment in the adjudication response that were not in the payment schedule.
Indeed, both South Australia and Queensland recognise the pressures placed on the
respondent by providing 15 business days to prepare a payment schedule. 498
Stakeholders also pointed out the risk of respondents simply providing ambit reasons in
the payment schedule given the shortness of time. Such an approach is unlikely to
provide clarity to a claimant on the matters in dispute.
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While I am reluctant to depart from Mr Murray’s reasoning, particularly given the benefits
of national harmonisation, I consider that a compromise of 15 business days to serve a
payment schedule balances the competing interests. A payment schedule need not
comprise volumes of materials, but it will need to state the scheduled amount and, if the
scheduled amount is less than the claim, why payment is being withheld. As the author
Phillip Davenport points out:
It is a waste of time for the respondent to simply say in the payment schedule that the
work is defective. If the respondent was to then say in the adjudication response that the
work is defective because the roof leaks, that would be an additional reason which … the
respondent is precluded from raising in the adjudication response. In the respondent’s
own interest the respondent should include in the payment schedule any reports, test
results, photographs, statements or other material that the respondent proposes to rely
upon so that the claimant has an opportunity to respond.499

In complex cases, such as those involving claims for delay, disruption or prolongation
costs, 10 business days to prepare and serve a proper payment schedule could be
oppressive. Likewise, where a project involves many different trades or subcontractors,
a head contractor may have difficulty preparing payment schedules in response to
multiple payment claims.
I agree with Mr Murray that there should not be separate systems for simple and
complex claims, therefore the challenge is to ensure that, as far as practicable, the
legislation balances the different levels of complexity that will arise. To my mind, a
reasonable balance is achieved by giving the respondent more time to prepare a
payment schedule which may provide a greater opportunity to clarify any dispute
between the parties.
Supporting statements
Standard form construction contracts have traditionally required one party to make a
statutory declaration that all subcontractors and employees have been paid. The
requirement for a supporting statement under the NSW Act is a carry-over of the
statutory declaration into the security of payment laws. The difference between a
supporting statement and a statutory declaration is that non-compliant supporting
statements are investigated and prosecuted by the regulator, whereas non-compliant
statutory declarations constitute an offence under the Oaths Act 1900 (NSW),500 and are
investigated and prosecuted by the police or Department of Public Prosecutions. The
ability for a regulator to take action for non-compliance may increase the likelihood of
detection and a successful prosecution. But this is by no means a foregone conclusion.
Incorporating the requirements of a supporting statement or statutory declaration into the
CCA was previously considered in the Evans Report. Professor Evans ultimately
recommended against adopting the requirements, for the same reasons articulated by
stakeholders in this process, namely that it would add complexity and place
administrative costs on the parties and the regulator.501
The decision by McDougall J in Kitchen Xchange v Formacon Building Services502 that a
payment claim which fails to include a supporting statement in contravention of section
499
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13(7) of the NSW Act will not be taken to be validly served, confirms the requirement
adds at least some complexity for the parties. Although bearing in mind most standard
form contracts require a head contractor to include with its progress claim to the
principal a statutory declaration that all subcontractors and employees have been paid, it
seems difficult to foresee how the requirement would impose a large administrative cost
on the industry.
In terms of the administrative burden on the regulator (or Government), information was
sought from the NSW Department of Finance, Services and Innovation. The Department
advised that the requirements did impose an enforcement cost in terms of staff and
resources, which was not insignificant.
While the Government should not dismiss Mr Murray’s recommendation, there are a
number of other measures proposed in this report that will likely be more effective in
ensuring prompt and secure payment in the industry. Accordingly, I recommend the
Government awaits the outcome of the amendments in the NSW Draft Bill to the
requirements for supporting statements, and considers the administrative costs before
adopting recommendations 32 to 34.
Recommendation:
17. The Government should adopt recommendations 23, 24, 25, 26, 27, 29, 30 and 31 in
the Murray Report. Recommendation 22 in the Murray Report should be adopted, but
section 13 of the NSW Act is considered a preferred model. The Building
Commissioner should prepare and publish a suggested payment claim form.
The Government should adopt recommendation 28 of the Murray Report, but
consideration should be given to requiring a payment schedule to be served by the
respondent on the claimant within the earlier of the time in the construction contract,
or 15 business days after the payment claim was served.
The Government should consider the administrative costs and the outcome (if any) of
the changes proposed in the NSW Draft Bill before adopting recommendations 32 to
34 in the Murray Report. DMIRS will need to be appropriately resourced if the
recommendations are adopted.

6.8.

Adjudication of disputes

Stakeholders were consulted on the 25 recommendations in chapter 13 of the Murray
Report. These recommendations set out procedures to govern adjudication of disputes
under the security of payment laws. Mr Murray recommends that adjudication continues
to be used by parties to a construction contract to provide a rapid, interim resolution of
payment disputes. However, significant recommendations for change are made,
including to the process to appoint adjudicators and a right for parties to apply for a
senior adjudicator to review an adjudicator’s determination.
Below is a synopsis of the recommendations in chapter 13 of the Murray Report.
Adjudication timeframes
The Murray Report recommends adopting nationally consistent timeframes to prepare
and serve adjudication applications, responses and determinations, with some flexibility
for extensions. The policy consideration behind the timeframes is that all parties should
act diligently and in a timely manner to enforce their rights and ensure cash flow. For
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adjudication applications, the Murray Report recommends that section 17(3)(c), (d) and
(e) of the NSW Act be adopted. This section prescribes three timeframes for a claimant
to apply for adjudication, depending on the circumstances:


10 business days after receiving a payment schedule if the scheduled amount is
less than the claimed amount;



20 business days after the due date for payment if the respondent has failed to
pay the scheduled amount; and



10 business days after the end of the 5 business day period where the
respondent has failed to issue a payment schedule and pay the claimed amount
and the claimant has notified the respondent of their intention to apply for
adjudication.

The different timeframe where the claimant has notified the respondent of their intention
to apply for adjudication is logical, if, as provided in the NSW Act and recommended in
the Murray Report, the respondent is given a ‘second chance’ to prepare a payment
schedule.
The timeframes in section 17 of the NSW Act are shorter than those under the CCA. In
2016, the timeframe in the CCA to apply for adjudication was extended from 28 days of
the payment dispute arising to 90 days. However, given that the Murray Report
recommends that a claimant has up to 6 months from the last day when construction
work was last carried out to make a payment claim, claimants would have a much longer
period to refer disputes to adjudication than is currently the case under the CCA.
For adjudication responses, the Murray Report makes three recommendations on
content and timeframes.
Firstly, that the respondent be prohibited from including reasons for withholding payment
in its adjudication response unless those reasons were in the payment schedule. This is
consistent with all East Coast model jurisdictions,503 except Queensland504 and
Victoria.505
Secondly, that the timeframe to prepare and serve an adjudication response is the later
of 5 business days after the adjudication application, or 2 business days after the
respondent receives the notice of the adjudicator’s appointment. However, adjudicators
will have discretion to extend the period to serve a response by up to 10 business days.
This means respondents could have up to 15 business days to prepare and serve a
response. The CCA provides a respondent with only 10 business days to prepare and
serve a response.
And thirdly, that adjudication determinations are to be delivered 10 business days after
the adjudication response, but parties may agree to extend the time by up to 20
business days.
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Appointment of adjudicators
In all East Coast model jurisdictions, except Queensland, adjudicators are appointed to
determine disputes by ANAs. In Queensland, the role of ANAs was abolished in 2014
following recommendations in the Wallace Report to remove “the perception of conflicts
of interest and apprehended bias of ANAs”, consequently all adjudicators are now
appointed by the QBCC Registrar. In WA and the NT, adjudicators can be appointed in
one of two ways; either the parties can agree and nominate in the contract an
adjudicator or an Appointor, or the applicant chooses the Appointor who then appoints
an adjudicator. The only real distinction between ANAs and Appointors is that WA and
the NT permit only not-for-profit and/or industry organisations to perform the role of
Appointors, whereas ANAs in East Coast model jurisdictions comprise a mix of not-forprofit and for-profit organisations. Most of the for-profit ANAs tend to offer free advisory
services in addition to performing the functions required under the various Acts.
To address perceptions of bias of ANAs, and provide flexibility to parties, the Murray
Report recommends a three-limbed approach to manage the appointment of
adjudicators.
Firstly, that the legislation allows the parties to agree on an adjudicator when a dispute
arises, where the dispute relates to a payment claim greater than $250,000.
Secondly, that the role of ANAs be modified such that where parties do not agree on an
adjudicator, the ANA nominates three available adjudicators to the regulator which
appoints one. This second limb is to be supported by the development of a grading and
appointment policy.
And thirdly, that ANAs have greater oversight and reporting requirements, modelled on
sections 42-44 of the Victorian Act.
Adjudication review
In all East Coast model jurisdictions, except Victoria and Singapore, there is no right for
parties to seek a merits review of an adjudication determination. An aggrieved party is
limited to applying for an order of certiorari to have a determination void and set aside.
The recent decisions by the High Court in Probuild Constructions (Aust) Pty Ltd v Shade
Systems Pty Ltd (Shade Systems) 506 and Maxcon (referred to above) have confirmed
that, in all jurisdictions except Victoria,507 a court can only declare void and set aside an
adjudication determination where the adjudicator has committed a ‘jurisdictional error of
law’, as opposed to a ‘non-jurisdictional error of law’. Kiefel CJ, Bell J, Keane J, Nettle J
and Gordon J stated that:
it would not be consistent with the terms, structure or purposes of the statutory scheme
to read the Security of Payment Act as not interfering with the bases upon which an
adjudicator's determination may be judicially reviewed and quashed. To permit potentially
costly and time-consuming judicial review proceedings to be brought on the basis of error
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of law on the face of the record, regardless of whether an adjudicator had exceeded the
limits of their statutory functions and powers, would frustrate the operation and evident
purposes of the statutory scheme. The jurisdiction to make an order in the nature of
certiorari to quash an adjudicator's determination for error of law on the face of the record
has been excluded.508

The High Court’s decision in Shade Systems and Maxcon reinforces the decision of the
NSW Supreme Court in Musico v Davenport509 and Brodyn Pty Ltd v Davenport510 that a
breach of the requirement of the legislation will only result in jurisdictional error of law if
the relevant requirement is an essential precondition of a valid adjudication.511
Similarly, under the West Coast model an aggrieved party has limited rights to seek
review of an adjudicator’s determination. Under section 46 of the CCA (or section 48 of
the NT Act), a party aggrieved by an adjudicator’s decision to dismiss an application
without considering the merits may apply to the SAT (or Local Court under the NT Act)
for a review of the decision.
Under both the CCA and NT Act, an adjudicator is obligated to dismiss an application for
adjudication if certain preconditions (which give the adjudicator jurisdiction to determine
the application) are not met.512
In Perrinepod Pty Ltd v Georgiou Building Pty Ltd,513 the WA Court of Appeal held that
except for the right of review to the SAT for a decision to dismiss an application, an
adjudicator’s determination cannot be appealed or reviewed. However, consistent with
an earlier decision of the High Court in Kirk v Industrial Relations Commission (Kirk),514
the WA Court of Appeal held that in making a determination an adjudicator exercises a
statutory power that can affect the rights of the parties and is therefore subject to the
supervisory jurisdiction of the Supreme Court, including an order of certiorari in respect
of jurisdictional error. The court further commented by way of obiter dictum that an
adjudicator’s determination under the CCA is not subject to judicial review for nonjurisdictional error.
The decision in Perrinepod has been cited as authority in a number of subsequent
decisions, including most recently by the WA Court of Appeal in Samsung C&T
Corporation v Duro Felguera Australia Pty Ltd.515 A list of all judicial review decisions in
WA with respect to the CCA is included in Appendix E.
The Murray Report proposes a new adjudication review process that will allow for merits
review of an adjudication determination in limited circumstances. A party would be
entitled to apply to the relevant regulator for adjudication review if:
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(1) the adjudicated amount (amount determined as owing) is:
a. equal to or greater than $100,000 of the scheduled amount; or
b. lower than $100,000 of the claimed amount; or
(2) the adjudicator has dismissed the adjudication application (lack of jurisdiction).
The respondent would not be entitled to apply for adjudication review if they fail to
provide a payment schedule, and would be obliged to pay the adjudicated amount in the
original determination into a designated trust account operated by the regulator.
Further, the respondent would not be entitled to include in the application for
adjudication review reasons for withholding payment, unless those reasons were
included in the payment schedule. Neither party can apply for adjudication review if the
adjudicator in the original determination was appointed by agreement (in the manner
previously outlined). Applications would be made to the regulator, rather than an ANA,
who would appoint a ‘senior adjudicator’ to conduct the adjudication review.
Case Study 4 illustrates when an aggrieved party would be able to apply for review of
adjudicator’s determination.
Case Study 4 – Limited right of review

Contractor A is doing earthworks for Principal B, and submits a payment claim for $350,000. Principal B
determines that liquidated damages of $150,000 are owed under the contract, and issues a payment
schedule for $200,000. Contractor A applies for adjudication.
Outcome 1: The adjudicator determines that the full amount of $350,000 is payable. This determination is
more than $100,000 higher than the scheduled amount, therefore Principal B may apply for a review of the
determination.
Outcome 2: The adjudicator determines that the scheduled amount of $200,000 is payable. This
determination is more than $100,000 lower than the claimed amount, therefore Contractor A may apply for
a review of the determination.
Outcome 3: The adjudicator decides that the earthworks do not constitute construction work, and
dismisses the application on jurisdictional grounds. Contractor A may apply for a review of this dismissal.
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The Murray Report recommends a process for adjudication reviews, which largely
replicates the process for the original adjudication, but with additional documentation to
be considered, including the original determination and the parties’ submissions. The
rapidity of the process is maintained for adjudication reviews. A party would have 5
business days from receiving the original determination to apply for adjudication review.
The respondent would have 5 business days from receiving the application for review to
make any submissions. The senior adjudicator would then have 10 to 15 business days
to complete the adjudication review. The senior adjudicator may decide to substitute the
original determination with a new determination (review determination), or confirm the
original determination. While the parties would still retain the right to seek judicial review,
the Murray Report proposes that such a right be contingent upon completing an
adjudication review. In other words, a party could seek judicial review of the review
determination, but not the original determination.
The adjudication review process is a hybrid of the limited review process set out in the
Victorian Act and the more extensive review process permitted under the Singaporean
Act. To date nine applications for adjudication review have been considered through the
limited review process under the Victorian Act.
The rationale expressed in the Murray Report for the adjudication review process is that:
The current legislative regime that does not provide for adjudication review has forced a
dissatisfied party, particularly respondents, to look to the courts for providing the requisite
relief. Where the courts have set aside an adjudicator’s decision because of jurisdiction
error or denial of natural justice (and there have been many), the costs to the parties has
been significant. This is particularly the case for the claimant who not only will have failed
to obtain a valid adjudication decision (and therefore failed to obtain a progress
payment), but be required to pay the costs associated with its aborted adjudication
application, its own legal costs in defending the respondent’s Supreme Court application,
the respondent’s legal costs (on a party-to-party basis), as well as the adjudicator’s fees
and expenses. The long list of successful court cases that have set-aside many
adjudication decisions has been an unfortunate feature of the current legislative regime
an strongly suggests that perhaps a more cost-effective alternative may be worth
examining.516

Right to suspend works
Consistent with all East Coast model jurisdictions, the Murray Report recommends the
legislation should provide a statutory right for a claimant to suspend works if:
(1) the respondent fails to provide a payment schedule in response to a payment
claim;
(2) the respondent fails to pay a scheduled amount by the due date in the payment
claim; or
(3) the respondent fails to pay the adjudicated amount by the due date in the
adjudication determination.
The difference between this recommendation and the West Coast model, is that the
statutory right to suspend works accrues much earlier, when the respondent fails to
provide a payment schedule or pay the scheduled amount. Under the West Coast model
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the statutory right to suspend works only accrues after a respondent has failed to pay an
adjudicated amount.
To accommodate the adjudication review process, the Murray Report proposes that a
claimant’s notice to suspend works can only be provided to the respondent after the
5 business day period for applying for review. Where a review determination is made,
the claimant may only suspend works if the amount in the review determination has not
been paid by the due date.
Withholding notices
As an alternative to introducing a statutory deemed trust scheme (discussed further in
Chapter 7), the Murray Report recommends adopting sections 26A-26F of the NSW Act,
which allows a subcontractor claimant to serve a ‘withholding notice’ on a principal.
A withholding notice acts to retain money due from the principal to the head contractor,
pending the outcome of an adjudication between the subcontractor and head contractor.
It allows a subcontractor to secure payment from the principal in the event of a
successful adjudication, which it would otherwise not be entitled to under general law.
While withholding notices appear to be a charge, this not in fact the case. In NSW Land
& Housing Corporation v DJ’s Home & Property Maintenance Pty Ltd (in liq) (DJ’s Home
& Property), 517 Hammerschlag J of the NSW Supreme Court held that the provisions in
section 26A of the NSW Act do not create a ‘charge’ in favour of an unpaid
subcontractor as the two essential elements for a charge under the general law, being a
right of the claimant to have resort to the money withheld, and an obligation on the
principal to pay the money held to the claimant, are not present. 518 Despite section 26A
of the NSW Act not having the effect of a charge, in most instances, claimants will use
the provisions of section 26A of the NSW Act in conjunction with the rights afforded
under the Contractors Debts Act 1997 (NSW) (CD Act), which does create a charge in
favour of an unpaid subcontractor. Section 5 of the CD Act provides:
(1)

A person (the unpaid person) who is owed money for work carried out for or
materials supplied to some other person (the defaulting contractor) can
obtain payment of that money in accordance with this Act out of money that is
payable or becomes payable to the defaulting contractor by some other
person (the principal) for work or materials that the principal engaged the
defaulting contractor to carry out or supply under a contract.

The CD Act then sets out the process by which the unpaid person can apply to the
courts for a debt certificate that obliges the principal to pay money, owed under the
contract to the defaulting contractor, to the unpaid person instead. In the context of an
adjudication determination, when the unpaid person files with the court the adjudication
certificate issued under the NSW Act, the court can issue a debt certificate for the
amount owed. The debt certificate must then be served on the principal as prescribed by
the CD Act.
There is no equivalent to sections 26A-26F of the NSW Act in any other jurisdictions.
The Victorian Act does provide a right to seek recovery from a principal that is similar,
albeit more limited, than the CD Act. Under section 30 and 31 of the Victorian Act, where
517
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the respondent fails to pay the adjudicated amount, the claimant may seek recovery out
of money that is or becomes payable to the respondent by the principal. However, the
claimant can only seek recovery from the principal where the work carried out or goods
and services supplied forms part of, or is incidental to, the construction contract between
the respondent and the principal.519
Ability for courts to sever and remit part of an adjudication’s determination not affected
by jurisdictional error
The Murray Report recommends adopting section 100(4) of the Qld Act, which gives the
courts the power to sever part of an adjudication determination that is declared void, but
preserve the validity of the remainder. While no express provision is made under the
CCA, the courts have found that an adjudicator’s determination that is affected by
jurisdictional error is capable of severance.520
6.8.1.

Responses from stakeholders

Stakeholders were consulted on all recommendations in chapter 13 of the Murray
Report, although questions particularly focused on the recommendations outlined above.
Adjudication timeframes
Feedback from stakeholders on the adjudication timeframes was mixed. SWA, MPGA,
NECA, MPDA and AMCA supported adopting the timeframes set out in the Murray
Report, based on those in section 17 of the NSW Act. Other stakeholders commented
that the different timeframes were likely to cause confusion. RI contended that:
a single timescale is required during which the claimant needs to negotiate, decide
whether to make an application and, if so, prepare and serve it. The original CCA allowed
28 calendar days (approximately 20 business days) which the industry considered was
short. The current CCA allows 90 business days which in our opinion is too long since it
covers three or possibly four payment cycles. A timeframe of at least 20 business days is
appropriate. 521

Other stakeholders also supported one consistent
20 business days, while MBA proposed 15 business
timeframes to be “very short”522, but did not suggest
advocated for retaining the 90 business days currently
SoCLA did not propose a timeframe, it commented that:

timeframe. MEA proposed
days. CCF considered the
an alternative. The CFMEU
provided in the CCA. While

providing for different periods, depending upon the amount of the dispute or contents of
the payment schedule, adds to the complications that a legislative regime could create.
Any adjudication system should be simple and easy to apply. 523

HIA did not support the adoption of the East Coast model, but made a similar
observation to SoCLA’s, that:
the Murray Model moves a relatively straight forward process currently available under
the CCA i.e. one timeframe applicable to all payment disputes, to a much more complex
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one involving different timeframes depending on the circumstances. While there may be
valid reasons for this approach, HIA has concerns about the complexity such an
approach brings.524

Not comments were received from stakeholders on the timeframes recommended for
adjudication responses and determinations.
Limiting reasons for withholding payment in the adjudication response
Stakeholder opinions were divided on whether the respondent should be entitled to raise
reasons in the adjudication response for withholding payment, that were not given in the
payment schedule.
SWA, CCF, MPGA, NECA, MPDA, AMCA and the CFMEU all supported the Murray
Report recommendation that the respondent be limited to only those reasons given in
the payment schedule. AIB, who did not support the adoption of the East Coast model,
nonetheless supported limiting the respondent’s ability to raise new reasons in the
adjudication response, commenting:
… AIB does believe there may be merit in amending the CCA to include a provision in
similar terms to that set out in section 20(2B) [of the NSW Act] wherein it states that a
respondent cannot include in a response any reasons for withholding payment unless
those reasons have already been included in the payment schedule (notice of dispute)
provided to the applicant.525

MBA, HIA, LSWA, SoCLA, CCAWA and RI all opposed limiting the ability for the
respondent to raise new reasons for withholding payment in the adjudication response.
All considered it to be an unfair limitation placed on the respondent’s rights.
Appointment of adjudicators
All stakeholders agreed that the parties should have the freedom to agree on an
adjudicator to determine the dispute.
However, SWA, CCF, MPGA, NECA, MPDA, MEA and AMCA preferred the Murray
Report recommendation that agreement between the parties on the appointment of an
adjudicator may only occur when the application for adjudication is made and if the
payment claim is more than $250,000. On the other hand, MBA, SoCLA, RI, LSWA and
HIA preferred the current approach under the CCA where the parties can agree an
adjudicator in the construction contract. RI commented that “parties should always be
permitted to agree their own adjudicator if they wish. There is no evidence that this has
been abused in WA”. 526
The role of ANAs/Appointors and regulators in appointing adjudicators was a more
vexed issue for stakeholders. Stakeholders were consulted on whether they supported
the Building Commissioner acting as an Appointor for low-value disputes (below
$50,000). Only SWA, MBA, MPDA and CCF supported the Building Commissioner
taking on this role. The majority of stakeholders who commented opposed the Building
Commissioner taking on the role, because they considered it would be a conflict of
interest for the regulator to be an appointor.
524
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Stakeholders generally opposed Mr Murray’s recommendation that ANAs/Appointors
should nominate adjudicators for the regulator to appoint. Only MEA and AMCA
supported Mr Murray’s recommendation. Most stakeholders considered this process
would add unnecessary duplication and cost. MBA commented that “the extra step of
going to a regulator, such as the Building Commissioner, would be time consuming and
frustrating”.527 Similarly, SoCLA observed that:
(a)

the process of appointment by nominating authorities has not been a problem in
the past and has operated in an efficient manner;

(b)

adding an additional step requiring a nominating authority to nominate accredited
adjudicators to the Regulator for appointment by the Regulator, could delay the
process;

(c)

such an additional step will require the Regulator to have additional resources
and add to the cost of the system recommended by the Murray Report

(d)

there is a fundamental objection to the Regulator being involved in the process
when its proper function is to oversee it and ensure it is being performed.528

Adjudication review
Only ccf and AMCA expressly supported the adjudication review process recommended
in the Murray Report. MBA, SoCLA, AIB, MEA, RI and LSWA considered that the
current rights of review to the courts or to the SAT were adequate. LSWA commented
that “applying to the regulator for a review is not supported, given there are other more
appropriate avenues for review (in WA, the SAT or the Courts) and the proposal would
add another layer of appeal”.529 HIA did not oppose the recommendation for adjudication
review, but did comment that they:
would support a cautious approach when considering review mechanisms under the WA
security of payment laws. Simply adopting a recommendation that has arisen out of a
different set of circumstances is not desirable.530

Right to suspend works
AMCA, MEA, CCF, NECA, MPGA, MPDA, SWA and the CFMEU all supported Mr
Murray’s recommendation for the right to suspend works where the respondent fails to
prepare and serve a payment schedule, or fails to pay the scheduled amount by the due
date. MEA commented that:
the ability to address the balance of power by withholding work and not being subject to
liquidated damages is a powerful tool to offset the current power imbalance between
builders and subcontractors.531

MPGA and SWA both considered that “it should be a basic right for any business that is
not receiving payment to be able to suspend work”. 532
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The CFMEU stated that they “see the suspension of construction work by
subcontractors to be fundamental to ensure subcontractors do not continue to perform
work for delinquent major or head contractors”.533
HIA, MBA, AIB, LSWA, RI and SoCLA supported maintaining the status quo: that the
right to suspend works accrues only where the respondent fails to pay an adjudicated
amount. HIA consider that it would “swing the pendulum too far in favour of a
claimant”.534 While acknowledging that many standard form contracts allow the
contractor, subject to notification, to suspend works for non-payment of payment claims,
AIB considered the recommendation “effectively usurps the adjudication process and
renders it otiose”. 535
Withholding notices
Stakeholders only provided limited feedback on withholding notices. MPDA, CCF and
MEA supported enacting provisions similar to sections 26A-26F of the NSW Act.
However, CCF and MEA qualified their support. MEA stated “it would be a measure of
last resort and one that few subcontractors would undertake due to the seriousness and
reputational/relationship risk that such action would most likely result in”.536 Similarly,
CCF considered the provisions would only be used where “the claimant suspects the
respondent is in financial difficulty”.537
HIA, LSWA, AIB, MBA, SoCLA, RI and AMCA opposed enacting provisions to allow for
withholding notices. AIB commented that this “draws the principal into a dispute of which
it has no interest as well as having the potential to create reverberations and issues
throughout the contracting chain”.538 HIA noted that “there had not been widespread
adoption of the provisions by other East Coast model jurisdictions” and that “the process
is not straight forward”.539
6.8.2.

Discussion and recommendations

Adjudication timeframes
I am sympathetic to the view expressed by a number of stakeholders that the different
timeframes to prepare and serve adjudication applications are likely to create confusion.
The CCA currently specifies one timeframe, irrespective of the circumstances, so a
small concession may be required. Having said that, it is important to first understand
how section 17 of the NSW Act operates, as altering the timeframes can drastically alter
the balance of competing interests. Under section 17 of the NSW:
1. Where the respondent fails to prepare and serve a payment schedule in response
to a payment claim, the claimant must notify the respondent of their intention to
make an application for adjudication within the period of 20 business days after
the date payment was due. Once notified, the respondent has a second chance
to prepare and serve a payment schedule within 5 business days. If the
respondent fails to serve a payment schedule, the claimant must serve an
533
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application for adjudication within 10 business days after the date when the
second chance payment schedule was due.
2. Where the respondent serves a payment schedule for an amount less than the
claimed amount, the claimant must serve an application for adjudication within 10
business days of receiving the payment schedule.
3. Where the respondent serves a payment schedule for the claimed amount, but
fails to pay the claimed amount by the due date, the claimant must serve an
application for adjudication within 20 business days.
Circumstances (1) and (2) above are likely to occur most often, in which case most
claimants will typically have 10 business days to prepare and serve an adjudication
application. Despite having 6 months to make a payment claim, 10 business days is, in
my view, a short period of time to prepare and serve an adjudication application,
particularly where there is a variance between the claimed amount and the scheduled
amount, or the claimant regularly endorses its payment claims. Having said that, all East
Coast model jurisdictions, except South Australia, have adopted the same timeframes
for circumstances (1) and (2) above. Under the Victorian Act, the timeframe in all
circumstances, is 10 business days.
Under the SA Act, the claimant has 15 (not 10) business days to prepare and serve an
application for adjudication after the 5 business day period for the respondent’s second
chance payment schedule period expires. Likewise, where the scheduled amount is less
than the claimed amount, the SA Act allows the claimant 15 (not 10) business days to
serve an adjudication application.
Most stakeholders who suggested a standard timeframe to prepare and serve the
adjudication application proposed 20 business days. Only MBA suggested 15 business
days, and the CFMEU suggested 90 business days. In respect to the latter, I consider
90 business days would not promote prompt payment and cash flow. It would also be
manifestly unjust to the respondent.
Having regard to the need to balance the competing policy considerations, the desire for
national consistency, and WA’s current practice, I prefer the 15 business days
suggested by MBA, which is in line with the approach taken in South Australia.
Adjudication responses
I have already stated that the Government should adopt recommendation 41 in the
Murray Report, prohibiting respondents from including reasons in the adjudication
response for withholding payment, that were not included in the payment schedule.
I agree with Mr Murray that the legislation’s objective is to ensure that payment claims
are responded to promptly and fully. I further agree with Mr Murray that to “allow new
reasons to be included in the adjudication response would only extend the adjudication
process and … would not serve the interests of the industry well”.540
The recommendation on the timeframes for serving an adjudication response, including
the ability to apply for an extension of up to 10 business days, should be adopted.
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Appointment of adjudicators
In balancing the views of stakeholders and the different approaches taken to appointing
adjudicators in various jurisdictions, particularly Queensland, Mr Murray has, quite
rightly, sought to identify a ‘middle of the road’ approach. However, feedback from
stakeholders through this process is that, if adopted, Mr Murray’s proposal would add
unnecessary cost, duplication and complexity that is entirely unjustified for WA. At no
time have stakeholders suggested that there is any actual or perceived bias or undue
influence brought to bear in the appointment of adjudicators. It appears that
stakeholders are satisfied with the role performed by Appointors in WA.
Stakeholders do support the Building Commissioner intervening to reduce the costs for
small disputes and perform an improved oversight function. In my view, this is best
achieved by adopting Mr Murray’s recommendations for fixed fees to adjudicate disputes
below $25,000, and greater regulatory oversight powers over adjudicators and
Appointors. But the legislation, or practice, should require that Appointors are industry
organisations of sufficient standing, or not-for-profit organisations. Many of the problems
that have arisen in other jurisdictions in relation to ANAs appear to stem from allowing
‘for-profit’ models to operate.
Regarding Mr Murray’s recommendation to limit the power of parties to agree on an
adjudicator, I see no compelling reason to restrain the freedom to nominate an
adjudicator in the construction contract. DMIRS advise that in 99.5 per cent of
adjudications under the CCA, the adjudicator is appointed by an Appointor chosen by
the claimant. The submission by some stakeholders that nominating an Appointor in the
contract is open to abuse by head contractors due to their unequal bargaining power is
unsubstantiated and without merit. While there is certainly unequal bargaining power in
the industry, it is not manifesting itself in the nomination of a preferred adjudicator.
Furthermore, I have not been provided with any evidence to suggest that adjudicators
are unaware of their obligation to act as independent and impartial decision makers.
Even if this was a concern, a vigilant regulator with increased oversight powers would be
more than adequate to address the concern.
Right to suspend works
Having considered the security of payment laws in a number of jurisdictions, including
East Coast model jurisdictions,541 New Zealand,542 and the UK,543 it is apparent that the
CCA (and NT Act) offers only limited rights for claimants to suspend works for nonpayment. Only Malaysia,544 and Singapore,545 have adopted the same position as the
CCA (and NT Act) by limiting the right to suspend works to where the respondent fails to
pay an adjudicated amount by the due date. Even the UK Act allows a claimant to
suspend works where the respondent withholds an amount from a payment without
issuing a withholding notice or a Pay-Less Notice. Likewise, the amendments in the
LDECA allows for suspension of works where the respondent fails to pay the notified
sum. Hong Kong, which has not yet enacted security of payment laws, proposed in a
541
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2015 Discussion Paper that were such laws to be enacted a claimant would have a right
to suspend works where the respondent fails to pay the amount in a ‘Payment
Response’ (similar to a payment schedule).546 Therefore, the right to suspend works is
recognised globally as a tool to incentivise prompt payment.
If, as I have suggested, the Government adopts the statutory right to progress payment
in the Murray Model (East Coast model), then there is no compelling reason why a
claimant should not have a right to suspend works where the respondent fails either to
prepare and serve a payment schedule, or pay the scheduled amount by the due date,
or fails to pay the adjudicated amount. I agree wholeheartedly with the stakeholders who
stated that it should be a basic right for any business that is not receiving payment to be
able to suspend work. The legislation should enshrine this right.
Adjudication review
While only limited feedback was received on the recommended adjudication review
process, it is clear stakeholders were concerned that it would add another layer of
appeal, thereby delaying cash flow. As one stakeholder observed, it may “be extending
a good thing a little bit too far”,547 because it would be a rapid review (up to 15 business
days) of an already rapidly made decision. In some instances, it may involve an
adjudicator reviewing whether another adjudicator made a jurisdictional error in
dismissing the application. Reasonable minds may differ on whether this should be the
function of a court or tribunal, rather than an adjudicator. The legislation will need to be
carefully crafted to ensure that senior adjudicators are suitably qualified to carry out such
a function.
HIA is also correct that regard should be had to the “circumstances” which led to the
determination. While courts in other jurisdictions have been willing to intervene by
granting prerogative relief in the nature of an order of certiorari, this has occurred less so
in WA. This is likely influenced by two factors.
Firstly, the comparatively small number of adjudications in WA. But secondly, in
reviewing adjudication determinations for jurisdictional error, WA courts consider the role
of the adjudicator to be analogous to an inferior court, rather than an administrative
tribunal.548 The test for jurisdictional error is therefore narrower. As the High Court held
in Craig v South Australia549, an inferior court commits a jurisdictional error when
purporting to act outside their jurisdiction, or whilst acting within their jurisdiction, but
doing something for which they lack authority. Commissioner Gething (as he was then)
in Witham v Raminea Pty Ltd550 summarised the views taken by the WA courts as
follows:
(1)

An adjudicator’s decision under the WA Act is amenable to judicial review for error
of law going to jurisdiction;

(2)

The test for jurisdictional error by an adjudicator under the WA Act is that
applicable to an inferior court;
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(3)

An adjudicator’s decision under the WA Act is not amenable to judicial review for
non-jurisdictional error of law;

(4)

A denial of procedural fairness is a non-jurisdictional error of law, at least for the
purposes of decisions of adjudication under the WA Act; and

(5)

The court should take into account whether the adjudicator’s decision would be
open to successful judicial review in exercising the discretion under section 43 of
the WA Act.551

On point (4) above, it is worth noting that since the decision in Witham v Raminea Pty
Ltd, the WA courts appear to consider that a denial of procedural fairness is a basis for
setting aside a determination for jurisdictional error.552 Likewise, there has been a slight
increase in the last 3 years of instances where WA courts have set aside adjudication
determinations for jurisdictional error.
The above remarks notwithstanding, it is clear that Mr Murray applied significant thought
in identifying a process for adjudication review. Equally, the underlying proposition of
providing a more cost-effective path to appeal erroneous determinations is somewhat
attractive. Supreme Court litigation is a costly and uncertain prospect for any claimant or
respondent, but undoubtedly more so for smaller parties. The authors Skaik, Coggins
and Mills rightly observed that “it is a frequent problem that a claimant, which obtains a
favourable adjudicator’s determination, is denied the benefits and certainty of that
determination if the paying party opts to challenge the determination by invoking review
proceedings”.553 The statement by Basten JA (quoted by the authors) in Cardinal Project
Services Pty Ltd v Hanave Pty Ltd554 makes a similar point that:
Between the date of a purported determination and an order of the court setting it aside,
no-one could be sure whether the adjudicator had failed to validly determine the
application and it was only the order of the court which would resolve that question.555

In considering Mr Murray’s recommendations, I have reviewed the submission made by
Mr Samer Skaik, an academic in this field.556 Mr Skaik quotes Kenneth Martin J in Re
Graham Anstee-Brook; Ex Parte Mount Gibson Mining Ltd557 that “the availability of
prerogative relief will be undermined by circumstances where parties could avail
themselves of alternative remedies by way of rehearing, appeal, or review”. 558 I agree
with Mr Skaik that this confirms a willingness of the courts to deny prerogative relief
where other review options are available. In this case His Honour was referring to the
availability of more traditional paths of arbitration and litigation to resolve the parties’
contractual rights, but the comments align with views expressed in other contexts.559
Having said that, the decision in Kirk560 means that the Supreme Court will maintain a
supervisory function of the adjudication process, at least insofar as jurisdictional error is
551
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concerned. Indeed, the drafting of the privative clause in the Victorian Act confirms as
much561, equally Mr Skaik concedes in his submission that:
judicial intervention in adjudication remains as a problem. Respondents with deep
pockets may exhaust the appeal process to the end whereas the review mechanism is
seen as another step down the appeal process. This barrier cannot be overcome
following the High Court authorities in Kirk which maintained the Supreme Court
supervision over adjudication process.562

For this reason, I consider that the Government should not adopt the adjudication review
process recommended in the Murray Report at this stage. In my view, there is an
inherent risk that a review process will take the adjudication scheme further away from
the original intent of ‘pay now, argue later’. While I appreciate the process
may (emphasis added) in theory provide certainty for parties to larger disputes of
avoiding the costs of Supreme Court litigation, in reality it will be viewed as little more
than another step in the process for a well-resourced party. Indeed, the limited use of
the current review process under the Victorian Act is indicative of the likely utility, or lack
thereof, of an adjudication review process.
Further, unlike other jurisdictions, parties in WA already have a limited ability to apply to
the SAT where an adjudicator dismisses an application without making a determination
on the merits. This process has operated effectively since 2005 and often involves
consideration of complex areas of law and jurisdiction. I consider the SAT to be the most
appropriate body to continue to review decisions to dismiss adjudication applications.
Withholding notices
Stakeholders rightly observed that the provisions in sections 24A-26F of the NSW Act
are likely to only be used by subcontractors where there is a concern as to the
respondent head contractors’ on-going financial viability. Indeed, it is the very reason
why sections 24A-26F of the NSW Act operate congruently with the rights available
under the CD Act.
However, as the decision of Hammerschlag J in DJ’s Home & Property shows, section
24A-26F of the NSW Act provides limited protection if the head contractor becomes
insolvent. In this case, the plaintiff, NSW Land & Housing Corp (Housing), entered into a
number of repair and maintenance contracts with DJ’s. When DJ’s went into liquidation
the only asset available for distribution to creditors was retention money ($217,481)
withheld by Housing under the contracts. A number of creditors, including the second
defendant, Mr Zed Dujkovic - a subcontractor retained by DJ’s, sought a claim to the
retention money to cover debts owed by DJ’s. Prior to DJ’s becoming insolvent, Mr
Dujkovic had commenced an adjudication against DJ’s over disputed payment claims,
and had served a withholding notice on Housing in accordance with the NSW Act. Mr
Dujkovic obtained an adjudication determination in his favour, however did not file the
adjudication certificate with the court until two weeks after the formal winding up of DJs
had commenced. Mr Dujkovic was granted by the court a debt certificate under the CD
Act, which was served on Housing. In dismissing Mr Dujkovic’s entitlement to the
retention money, Hammerschlag J found that as the debt certificate had been served
after the formal winding up commenced, it was void by virtue of the operation of section
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500(1) of the Corporations Act.563 Further, as the withholding notice did not satisfy the
two features of a charge, Hammerschlag J held that Mr Dujkovic did not have a right to
the money payable by Housing to DJ’s, and was thus an unsecured creditor.
While the outcome in DJ’s Home & Property would have been different had Mr Dujkovic
sought to enforce the adjudication determination earlier, the case illustrates the
limitations of sections 24A-26F of the NSW Act where a head contractor is in financial
difficulty. For the withholding notice to be effective, legislation similar to the CD Act
(or Victorian Act) would need to be enacted to give an unpaid subcontractor a charge
over money payable by the principal to a defaulting head contractor.
I agree with Mr Murray that withholding notices are “a powerful tool for ensuring that the
subcontractor receives payment were it to be successful in any adjudication”.564
However, for the same reason, I consider that preference should be given to
implementing a statutory deemed trust scheme. Should the Government decide against
such a scheme, then provisions similar to sections 24A-26F of the NSW Act should be
adopted.
Other matters – recommendations 54-59
As limited stakeholder feedback was received on recommendations 54-59 in the Murray
Report, I consider them to be uncontroversial. Indeed, all of the recommendations,
except the ability for an adjudicator to withdraw from the adjudication, are covered by
provisions in the CCA, or, as in the case of recommendation 57, have been considered
by the courts. I see no compelling reasons why the Government should not adopt these
recommendations.
Recommendations:
18. The Government should adopt recommendations 39 to 42, 49, 51 and 54 to 59 in the
Murray Report.
The Government should adopt recommendation 35 in the Murray Report.
Consideration should be given to adopting a standard 15 business day period to
prepare and serve an adjudication application.
The Government should not adopt recommendations 36 to 38 in the Murray Report.
Appointors/ANAs in WA should continue to be responsible for appointing
adjudicators, subject to additional oversight and restrictions on ‘for-profit’ Appointors.
Parties should continue to be free to nominate an adjudicator in the construction
contracts.
The Government should not adopt recommendations 43 to 48, 50 and 52 in the
Murray Report. The current limited right of review to the SAT should continue in WA
where an adjudication application has been dismissed by an adjudicator. The
Government may wish to re-visit the recommendations pending discussions with
other states and territories on the details and role a senior adjudicator.
The Government should consider a statutory deemed trust model instead of adopting
recommendation 53 in the Murray Report on payment withholding notices.
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6.9.

General provisions relating to adjudicators

Chapter 14 of the Murray Report sets out 15 recommendations to harmonise the
regulation of adjudicators and ensure sufficient oversight of the adjudication process.
Most of the recommendations aim to ensure confidence in the adjudication process and
the quality of outcomes for parties involved in the process.
Below is a synopsis of the key recommendations in chapter 14 of the Murray Report.
Regulating ANAs/Appointors
The Murray Report recommends that legislation ensures sufficient regulatory oversight
of ANAs, based on sections 42-43C of the Victorian Act. While the recommendation is
intended to govern ANAs, it applies equally to Appointors under the West Coast model.
The recommended regulatory framework comprises six areas, namely:
a) granting, renewing and withdrawing authorisations;
b) the process to appeal decisions on granting, renewing and withdrawing
authorisation;
c) the functions of ANAs/Appointors;
d) requirements for ANAs/Appointors to report information to the regulator on its
activities;
e) authorising the fees that ANAs/Appointors may charge; and
f) statutory indemnity of ANAs/Appointors.
Section 42-43C of the Victorian Act creates a head of power for the matters listed above,
which are then detailed in Ministerial Guidelines. The details of the Victorian Act and the
Ministerial Guidelines are discussed in Chapter 14 of the Murray Report. Below is a
summary of key features of the relevant provisions.
Applications to become an ANA must be made in writing to the Victorian Building
Authority (the VBA).565 The Ministerial Guidelines, issued under the Victorian Act, detail
the process for the VBA to authorise ANAs.566 For example, the VBA must consider 8
criteria in assessing an application by a person for authorisation as an ANA.
These criteria encompass matters such as:


the history and reputation of the applicant;



the applicant’s procedures for dealing promptly with applications and making a
nomination in a timely manner;



the precautions which the applicant has established to ensure probity in all its
processes; and



the applicant’s assets.567

Once an applicant is granted authority to be an ANA, then the Victorian Act together with
the Ministerial Guidelines, regulate the exercise of the authorisation, as follows:
565
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The various functions of the ANA under the Victorian Act, including the
nomination of adjudicators and the management of the adjudication process.568



The VBA may impose conditions on an authority and vary or revoke conditions
previously imposed on that authority.569 The VBA may impose conditions if, for
instance, the ANA does not notify the VBA of a change in any of the matters set
out in its application for authorisation, as soon as practicable after that change.570



The VBA may withdraw the authorisation of an ANA,571 by issuing the ANA a
show cause notice as to why its authorisation should not be withdrawn.572



ANAs are obliged to comply with reasonable requests by the VBA for “nonidentifying information” on the activities of the ANA under the Victorian Act. 573
This includes information on the nomination of adjudicators, the assessment of
eligibility of persons to be adjudicators, and the fees charged by both the ANA
and adjudicators.574



ANAs are entitled to charge a fee for their services, 575 but any such fee must be
set in accordance with the Ministerial Guidelines.576

A decision of the VBA to refuse an application to be an ANA, withdraw a person’s
authority, or impose conditions on a person’s authority or vary such a condition, may be
appealed through the Victorian Building Appeals Board.577
Under the CCA, there is very little regulation of Appointors. The only requirements are
that:


Appointors are a person prescribed by the CCR;578 and



Appointors are to publish the fee they charge for their work in a manner approved
by the Building Commissioner (currently, these details are published on the
website of DMIRS).579

Procedures for the adjudication
The Murray Report recommends that the legislation should set out the processes and
procedures for conducting adjudications. Specifically, the legislation should provide:




the procedures an adjudicator may follow in proceedings;
what an adjudicator is to determine;
the matters an adjudicator is to consider;
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the format and information that the determination is to include; and
that an adjudicator may, on their own initiative, correct errors, defects etc. in the
determination.

Sections 21(4) and (4A), and sections 22(1)-(4) of the NSW Act are identified as a
suitable model. These sections of the NSW Act are very similar, indeed almost identical,
to provisions in the CCA.
Conflict of interest
The Murray Report recommends that legislation should provide for an adjudicator’s
disqualification due to conflicts of interest. Mr Murray suggests that the key issue to be
addressed in this context is that “the legislation should set out a procedure for the
adjudicator to disqualify themselves, or, if an application is made by one of the parties,
for the regulator to decide whether the adjudicator is disqualified”.580
The Murray Report does not propose a particular legislative model to give effect to this
mechanism although the approaches taken under Qld Act, Tasmanian Act, CCA and NT
Act are noted.581 Rather, a detailed legislative provision to establish various processes
and procedures in circumstances where an adjudicator might be disqualified from
adjudicating an adjudication application on account of having a conflict of interest is
proposed. This legislative provision also contains a head of power under which
regulations are to prescribe the circumstances in which a conflict of interest may arise.
In WA, the CCA already contains a detailed framework to facilitate the disqualification of
an appointed adjudicator due to a conflict of interest. The test to be applied in
determining whether a conflict of interest exists is stated in the Act, rather than being
prescribed by regulation. Section 29(1) of the CCA provides that an adjudicator will be
disqualified from adjudicating a dispute if they have a material personal interest in:


the payment dispute concerned;



the construction contract under which the dispute has arisen; or



any party to the construction contract.

The CCA outlines various procedures to be followed in cases where an adjudicator is in
fact disqualified. In this situation, the adjudicator is obligated to give the parties a written
notice of the disqualification and the reasons for it.582 The appointed adjudicator’s
appointment then ceases, unless within 5 business days after the date of the notice, all
of the parties agree in writing for the adjudicator to continue on as the appointed
adjudicator.583 But, if the adjudicator’s appointment does cease, then the applicant may
again apply for adjudication.584
The CCA also contains a mechanism to enable a third party to decide whether the
adjudicator is disqualified due to a conflict of interest. Specifically, section 29(3) of the
CCA creates a right for a party to a payment dispute to apply to the SAT for a
declaration that an appointed adjudicator is disqualified for the reasons under section
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29(1), outlined above. However, any such application must be made before the person
is notified of any determination made by adjudicator with respect to the adjudication
application.585
Adjudicator to decide jurisdiction
The Murray Report recommends that the legislation includes provisions requiring an
adjudicator to decide jurisdiction. This recommendation is modelled on section 25(3)(a)
of the Qld Act, which provides that “for a proceeding conducted to decide an
adjudication application, an adjudicator - (a) must decide whether he or she has
jurisdiction to adjudicate the application”.
Section 25(3)(a) of the Qld Act was enacted after a recommendation in the Wallace
Report.586 It was intended to address the uncertainty as to whether an adjudicator was
permitted to charge the parties if he or she concluded that they did not have jurisdiction
to decide the adjudication application.587
In WA, the CCA requires that an adjudicator must, within 10 business days or any
extension of time for determining the dispute, dismiss the application without making a
determination of its merits if :


the contract concerned is not a construction contract; or



the applicant gives written notice to the adjudicator and each other party to the
dispute, that they wish to withdraw the application; or



the application has not been correctly prepared or served, unless the adjudicator
is satisfied that the application substantially meets the requirements for preparing
the application sufficient for the adjudicator to adjudicate the dispute; or



an arbitrator or other person or a court or other body dealing with a matter arising
under a construction contract makes an order, judgment or other finding about the
dispute that is the subject of the application; or



satisfied that it is not possible to fairly make a determination because of the
complexity of the matter or the prescribed time or any extension of it is not
sufficient for any other reason.588

A decision to dismiss an adjudication application under the CCA is still a determination,
with the consequence that the adjudicator is entitled to be paid for their time. 589
Adjudicators’ function to be non-delegable
The Murray Report recommends that the legislation should provide that an adjudicator’s
function (other than minor clerical tasks) is personal and non-delegable. The effect is
that the adjudicator who has been appointed to carry out the adjudication must do so
personally. Should an adjudicator take on multiple applications at the same time, they
will be obligated to carry each of them out in their personal capacity.
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The CCA does explicitly provide this, although it is implicit in section 31 that the statutory
functions of an adjudicator are to be performed by the appointed adjudicator and them
alone.
Regulating adjudicators
The Murray Report recommends a system for:



registering adjudicators, including renewing, suspending, cancelling or amending
adjudicators’ registration; and
a process for reviewing decisions associated with adjudicators’ registration.

This system is modelled on the provisions of Part 4, Divisions 3, 4, 5 and 6 and Part 5 of
the Qld Act and the Qld Regulations. Excerpts of this extremely detailed adjudicator
registration framework are provided in Chapter 14 of the Murray Report. The relevant
elements are as follows:


All adjudicator registrations are managed by the Adjudication Registrar (modelled
on the QBCC Registrar).



Adjudicators are registered for 3 years.590



New applicants for registration must meet certain suitability requirements,
including that they hold an adjudication qualification or another qualification that
the registrar considers to be equivalent.591 The Qld Regulations lists 10 areas of
competency that the qualification must cover.592



The registrar may impose “reasonable conditions” on an adjudicator’s
registration.593 These conditions may be imposed either during the term of a
registration, or upon application for registration renewal.594



A renewal application must be made within 1 month before the registration
expires. In assessing a renewal application, the registrar may assess all the
suitability factors that apply to applicants applying to register for the first time.595



An adjudicator may apply to the registrar to amend their registration including any
conditions imposed on the registration.596

To enforce compliance with the registration framework, the Qld Act provides that:


The registrar may suspend or cancel an adjudicator’s registration if the
adjudicator no longer meets the suitability requirements of registration,
contravenes a condition on their registration, or made a false or misleading
declaration on their registration application.597



The registrar may issue a show cause notice to an adjudicator if it considers there
is cause to suspend or cancel a registration.598 The adjudicator may submit a
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written response to the registrar, showing cause for their registration not to be
suspended or cancelled.599


The registrar may suspend or cancel the registration if it believes this is
warranted.600



The registrar is empowered to suspend a registration immediately if there is
cause to suspend or cancel the registration, and it is necessary to suspend the
registration immediately to prevent immediate and serious harm to the
effectiveness of the adjudication of payment under the Qld Act.601

The Murray Report also recommends establishing a process to review decisions to grant
adjudicator registration, modelled on Part 5 of the Qld Act. This provides two avenues of
review – an “internal review” of decisions,602 and an “external review” of decisions after a
person applies for internal review and is dissatisfied with the review decision.603
For an internal review, the applicant makes a written application to the registrar within 28
days after receiving notice of the decision.604 The registrar then reviews the decision,
and makes a further decision to confirm the original decision, amend it, or substitute
another decision for the original decision.605 This decision is known as a “review
decision”.606
This concept of a review decision is extremely important within the review framework
established under Part 5 of the Qld Act, as an external review may only be sought for a
review decision. For an external review, a person who applied for a review of an original
decision, and is dissatisfied with the review decision, may apply to the Queensland Civil
and Administrative Tribunal for a review of the review decision.607
Grading of adjudicators
The Murray Report recommends that legislation should require that adjudicators be
registered and graded by the regulator.
In WA, adjudicators are registered by the Building Commissioner under the CCA.
To be registered, adjudicators must satisfy the Building Commissioner that they have the
qualifications and experience prescribed by the CCR and have completed an
appropriate training course.
Whilst some Appointors in WA have a grading and referral policy, there is no
requirement under the CCA for adjudicators to be graded, or for the Building
Commissioner to establish and administer a grading policy.
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Yellow card/red card system
The Murray Report recommends adopting the ‘yellow card, red card system’ that exists
under the South Australia Small Business Commissioner’s “Code of Conduct for
Authorised Nominating Authorities: Building and Construction Industry Security of
Payment Act 2009”.608 Specifically, the Murray Report recommends that:


Where an adjudicator has been found by a court in Australia to have acted not in
good faith twice or more within the last 5 years in relation to adjudication duties,
an authorised nominating authority must not nominate the adjudicator for
adjudication and the regulator must not appoint such person as an adjudicator.



Where an adjudicator has been found, by a court in Australia, to have made
technical errors in performing adjudications, an ANA must not nominate the
adjudicator unless it is satisfied that the technical error has been resolved.

In WA, neither the CCA, nor CCR or the Code of Conduct established by the Building
Commissioner, place any restrictions on Appointors appointing adjudicators who have
been found by a court to have made technical errors in performing adjudications or have
been found not to have acted in good faith.
Capping adjudicator fees
To better protect smaller subcontractors, the Murray Report recommends capping the
fees that can be charged by adjudicators. For disputes involving payment claims up to
and including $25,000, the Murray Report recommends that the fees an adjudicator may
charge should be prescribed by the regulator. Alternatively, for disputes involving
payment claims of over $25,000, the Murray Report recommends that the fees an
adjudicator may charge should not exceed a capped rate prescribed by the regulator,
unless otherwise agreed by the parties. The same would apply for fees charged by a
senior adjudicator for an adjudication review.
Under the CCA, adjudicators are entitled to charge the parties a fee for service, either at
an agreed rate, or, if no rate is agreed, at the rate published on the Building
Commissioner’s website.609 The current rates charged by adjudicators are $150500/hour.610 One Appointor (AIB) has a capped fee service for disputes up to and
including $20,000.611
Apportionment of adjudicator’s fees
The Murray Report recommends maintaining the current position under both the East
and West Coast models that a claimant and respondent are equally liable for payment of
the adjudicators’ fees unless the adjudicator determines otherwise. However, the
legislation should also set out matters an adjudicator may consider when deciding the
apportionment of their fees and expenses.
There are a number of provisions under the CCA to govern apportioning the “costs of an
adjudication”.612 ‘Costs of an adjudication’ is defined to include the professional fees of
the adjudicator together with the costs of any testing done or any expert engaged by the
608
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adjudicator.613 The default position is that the parties involved in a payment dispute are
jointly and severally liable in equal shares to pay the costs of adjudication.614
However, the default division of costs of the adjudication under the CCA may be
displaced.615 This may only occur if the adjudicator is satisfied that a party to a payment
dispute behaved frivolously or vexatiously, or made unfounded submissions. 616 In these
circumstances, the adjudicator may decide that the party must pay a greater share of the
costs of the adjudication.617
Publication of adjudication determinations
Consistent with the approach taken in all jurisdictions, except Queensland, the Murray
Report recommends that adjudication determinations should not be published.
Under the CCA, the Building Commissioner is not empowered to publish adjudicators’
determinations, but does have limited powers to publish certain information relating to
determinations. Section 50 of the CCA provides that the Building Commissioner may
make publicly available the result, or a report, of the decisions of registered
adjudicators.618 However, the Building Commissioner is obliged to ensure, when
publishing any information relating to adjudicators’ determinations, that certain
information is not included.619 The information that must be redacted is the identity of the
parties to the adjudication, together with any information that the adjudicator identifies as
being confidential.620
Protection from liability
The Murray Report recommends that the legislation should protect adjudicators from
liability. This would be modelled on section 46 of the Victorian Act, which provides that:
An adjudicator (including a review adjudicator) is not personally liable for anything done
or omitted to be done in good faith a) in the exercise of a power or the discharge of a duty under this Act or the
regulations; or
b) in the reasonable belief that the act or omission was in the exercise of a power
or the discharge of a duty under this Act or the regulations.

Section 54 of the CCA provides protection from liability for ‘protected persons’ in similar
terms to the Victorian Act. The CCA defines a protected person as being an appointed
adjudicator, a prescribed appointor or the Building Commissioner.621 The effect of this
protection is that an action in tort does not lie against a protected person for anything
that the person has done, in good faith, in the performance of a function under the
CCA.622
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6.9.1.

Responses from stakeholders

Stakeholders were consulted on the recommendations in chapter 14 of the Murray
Report, and the regulation of adjudicators more generally. Most stakeholders supported
a nationally consistent approach to regulate adjudicators, and increased powers for the
Building Commissioner. While stakeholders were invited to raise any concern, the
feedback received focused only on a few key recommendations and proposals to
regulate adjudicators.
Regulation of adjudicators
Stakeholders were consulted on options to improve registration and training for
adjudicators in WA, as well as on each of the elements of the Murray Report on
regulating adjudicators.
Discussion paper 1 invited stakeholders to consider reform options to strengthen the
registration requirements for adjudicators under the CCA. This included empowering the
Building Commissioner to require compliance with certain standards of conduct, as well
as introducing 3-year periodic registration and continued professional development
(CPD) requirements for adjudicators.623 In a later discussion paper, stakeholders were
invited to comment on recommendation 65 in the Murray Report.
Reforms to bolster the powers of the Building Commissioner, included creating a head of
power to impose a mandatory Code of Conduct. The reforms would also involve
providing the Building Commissioner with a suite of remedial powers, such that where
the Building Commissioner is satisfied that an adjudicator has breached the Code of
Conduct, or is incompetent, or is unsuitable to conduct adjudications, appropriate action
may be taken. This would include:


cancelling the adjudicator’s registration;



suspending the adjudicator’s registration for a set period;



suspending the adjudicator’s registration pending the completion of remedial
training or other demonstrable outcome; or



placing conditions on an adjudicator’s registration.624

This reform option aligned with Part 4 (Division 6) of the Qld Act, in that adjudicators
would be required to meet a standard of conduct that is prescribed by a regulatory
instrument – a Code of Conduct, and the Building Commissioner would have the power
to suspend or cancel an adjudicator’s registration, or impose conditions on their
registration.
This reform option was supported by virtually every stakeholder who expressed a view
on it – SoCLA, CCF, MBA, SWA, MEA, NECA, AMCA, MPGA, and MPDA.
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RI stated that “in principle” they had no objection to the reform option. 625 LSWA stated
that it “agreed in principle” with both enacting a Code of Conduct and empowering the
Building Commissioner to sanction adjudicators.626 HIA submitted that “HIA does not
oppose the introduction of a mandatory code of conduct for adjudicators”. 627
The only stakeholder who favoured maintaining the status quo was AIB, who submitted
that:
As the majority of adjudicators are members of professional bodies that have the ability
to apply sanctions against its members for unprofessional conduct … AIB is not satisfied
that a demonstrated benefit to the conduct of adjudicators will be evidenced by the
imposition of a mandatory code of conduct.
… AIB is also of the view that the current legislative authority vested in the Building
Commissioner permitting the cancellation of registration of an adjudicator that has
misconducted, or is incompetent or unsuitable to conduct adjudications acts as a
deterrent for adjudicators not to conduct themselves to the highest standard.628

AIB also opposed empowering the Building Commissioner to suspend an adjudicator’s
registration. It considered that “there should not be any question as to the competence
and integrity of a registered adjudicator, either past or present”. 629 In other words,
suspending registration was considered to be an unacceptable middle ground between
the holding or cancellation of registration. For this reason, AIB submitted that:
if an adjudicator has conducted himself or herself such that suspension of registration or
the placement of conditions is considered necessary then there are justifiable doubts as
to the integrity and competence of an adjudicator and therefore registration should be
cancelled.630

SoCLA, CCF, MBA, SWA, MEA, NECA, MPGA, AIB, LSWA, HIA, and MPGA supported
periodic registration requirements for adjudicators. RI supported periodic registration not
only for adjudicators, but also Appointors.631 AMCA supported periodic registration for
adjudicators, but suggested that the registration term be 2 years.632
Stakeholders expressed a number of different views on CPD requirements for
adjudicators. Some stakeholders considered that any CPD regime ought to involve a
certain number of hours or topics, or a combination of both. For example, SoCLA stated
that “CPD should be a period of 12 hours during the 3 year period, which 12 hours must
be training related to construction law, adjudication and the Construction Contracts
Act”.633 SWA stated that adjudicators should “undergo at least 10 hours of CPD per
year, which does not include time spent as an adjudicator”. 634 NECA advised that “we
expect that 8 hours relevant development per annum would be sufficient”, 635 as did
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MPGA.636 MPDA submitted that “6-8 hours per year would be appropriate to dedicate to
CPD”.637 LSWA suggested 12 hours of CPD over the course of the 3 year registration
period, and that it “recommends CPD should be on adjudication-related matters
including contract law and the Act”.638
Other stakeholders suggested that CPD requirements should be satisfied by
adjudicators maintaining another professional membership. MEA submitted that
“adjudicators need to demonstrate they are staying up to date with current practice in
with their profession, this may be demonstrated based on their professional membership
requirements”.639 AIB submitted that:
… AIB is of the view a requirement for registered adjudicators to undertake CPD should
be but a formality. However … AIB would not be supportive of a separate standalone
CPD policy for adjudicators as many adjudicators are currently members of more than
one body that requires CPD, for example, membership of both … AIB and Resolution
Institute or the holder of a Legal Practice Board practice certificate and membership of …
AIB.640

The only stakeholder who opposed mandatory
HIA submitted that it “supports the voluntary uptake
technical, legally complex and topical issues of
construction industry”,641 and so favoured voluntary
minimum requirements in this area.

CPD requirements was HIA.
of information by adjudicators on
relevance to the building and
CPD rather than mandating any

As the reforms proposed in discussion paper 1 were similar to recommendations in the
Murray Report, most stakeholders did not provide additional comments. However, AIB
indicated that it did not support the recommendations in the Murray Report on regulating
adjudicators that went beyond the reforms proposed in the discussion paper. No other
stakeholder expressed any concerns with recommendation 65 in the Murray Report.
Grading adjudicators
AMCA, CCF, MPDA, SWA, and MBA all supported a grading policy for adjudicators. HIA
submitted that it “does not oppose the grading of adjudicators by the Regulator”. 642
CFMEU implicitly supported the recommendation in submitting that it supported
implementing the Murray Model with only certain exceptions.643
A grading policy developed by the Building Commissioner was opposed by two of the
appointor bodies, namely AIB and RI, and also by SoCLA. AIB submitted that it
preferred the status quo, stating that:
it is the view of … AIB that by the current protocol in Western Australia for a prescribed
appointor to appoint an adjudicator from those so registered that the appointor considers
appropriate given the nature of the dispute is preferable to trying to set both grading
criteria and the application of same to the nature of potential disputes.644
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RI submitted that:
the existing system is preferable. Adjudicators should be appointed on a case by case
basis, having regard to their particular skills and the nature of the dispute, rather than
broad gradings.645

SoCLA submitted that it “does not consider that a grading policy for adjudicators is
required”,646 but did not elaborate on the reasons for this position.
Red card, yellow card system
Stakeholders were consulted on the recommendation for a red card yellow card system
on two separate occasions.
Firstly, stakeholders were consulted on proposals to reform the registration and
compliance framework for adjudicators under item 3 of the Terms of Reference. The
discussion paper included a case study of the ‘red card, yellow card’ system in South
Australia.647 Stakeholders were invited to propose other reform options beyond those
contained in discussion paper. No stakeholders submitted that the ‘red card, yellow card’
system ought to be enacted in WA as an alternative or complementary reform to the
options put forward.
Secondly, stakeholders were presented with recommendations 68 and 67 in the Murray
report and asked if they supported the Building Commissioner implementing a ‘red card,
yellow card’ system for adjudicators.648 AMCA, CCF, HIA, MPDA, MBA, SWA and
CFMEU supported enacting this system.
The stakeholders who opposed enacting a ‘red card’ yellow card’ system for
adjudicators were two of the appointor bodies, being AIB, and RI.
AIB did not specifically comment on recommendations 68 and 67, but submitted that
Mr Murray’s recommendations on regulating adjudicators “will add further complexity to
the process, be difficult to administer by both prescribed appointors and the Building
Commissioner and potentially lead to disputation between a sanctioned adjudicator and
the Building Commissioner”.649 RI did not articulate its reasons for objecting to the yellow
card, red card system.
Capping adjudicator fees
Stakeholders were consulted on capping adjudicator fees for low-value disputes. This
concept received unanimous support among stakeholders who commented, both orally
and in writing. SoCLA, CCF, MBA, SWA, MEA, NECA, AMCA, CFMEU, MPGA, RI,
LSWA, HIA and MPDA all supported it. The only stakeholder who supported maintaining
the status quo was AIB, who submitted that “for disputes involving amounts above …
$20,000, the cost of the adjudication is not disproportionate to the value of the
dispute”.650
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However, stakeholders disagreed on what the threshold for capped rates should be set
at. A number of different views were expressed on this issue.
Stakeholders who supported setting a cap for claims of $50,000 or less as proposed in a
discussion paper were CCF, MBA, MEA, NECA, MPGA, and HIA. RI did not specifically
address whether a cap should be set by legislation at $50,000, but advised in its written
submission that it was currently considering capping fees for disputes up to $20,000,
and from $20,001 to $50,000, with payment claims of $50,001 or above to be uncapped
but limited to the maximum published rates.651
A number of stakeholders suggested that an upper limit of $100,000 would be an
appropriate threshold at which to cap adjudicators’ fees. SoCLA stated in its written
submission that “the Society proposes that fees be no more than 10% of the claim value
up to claims of $100,000”.652 AMCA submitted that it “supports the publication of an
adjudication fee, but only after consultation with registered adjudicator groups, with an
appropriate cap on claim values less than $100,000”.653
SWA proposed that “capped fees, as opposed to fixed fees, should be applied to the
total fees allowed to be charged in adjudications where the amount sought by the
applicant is at or under $100,000 ex GST”.654 However, SWA also submitted that there
be multiple additional thresholds (ex GST) at which caps would apply. For claims up to
$20,000, fees be capped at $1,250, for claims above $20,000 to $50,000, fees be
capped at $2,500, for claims above $50,000 to $75,000, fees be capped at $3,500, and
for claims above $75,000 to $100,000 the cap be set at $4,500.655
LSWA also suggested that multiple caps should be applied, up to a threshold of
$75,000 – “the Society suggests defining smaller value disputes as those within the
same monetary jurisdiction of the Magistrates Court (currently up to $75,000)”. 656 To this
end, LSWA submitted that for claims less than $25,000, the cap on fees be set at
$2,500, for claims between $25,000 and $49,999, the cap on fees be set at $5,000, and
for claims between $50,000 and $75,000, the cap on fees be set at $7,500. 657
The only stakeholder who suggested a capping threshold lower than $50,000 was
MPDA. MPDA suggested that the appropriate threshold was “a fixed fee for $20 000 and
under” and “for $20 000+, 10% of the claim value”.658
Apportionment of adjudicator’s fees
No concerns were raised in respect of recommendation 72 in the Murray Report
However, some discussion on apportioning the costs of an adjudication did arise among
stakeholders. This occurred during a discussion on adjudicators’ fees for lower value
payment disputes. RI proposed that the adjudicator’s fees be apportioned between the
parties based on how successful the claimant was in the adjudication. If a claimant’s
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application for adjudication was unsuccessful, then they could be made liable for a
greater share of the adjudicator’s fees.
Stakeholders also discussed whether adjudicators should be empowered to apportion
any legal costs incurred by the parties. This would include the cost of engaging a lawyer
or other professional to prepare the application for adjudication or response. SWA
argued that adjudicators should have the power to award legal costs against a
respondent if the need for adjudication was due to sheer blatant non-payment by the
respondent.
However, LSWA and RI opposed empowering adjudicators to award legal costs. LSWA
suggested that especially for smaller claims, the legal costs may overshadow other
costs. RI expressed a concern that parties would be incentivised to “lawyer-up” and then
attempt to claim their legal costs out of the adjudication process.
Publication of adjudication determinations
MBA, HIA, LSWA and AMCA opposed the publication of adjudication determinations.
MBA suggested that while publishing adjudicator determinations might highlight repeat
offenders in the industry, ultimately, it would violate the privacy of the parties involved in
the adjudication. HIA, LSWA and AMCA agreed that publication ought not occur
because an adjudicator’s determination is interim and is not akin to a judgment by a
court which has precedential value.
The only stakeholders who supported the publication of adjudicator determinations were
RI and SWA. RI suggested that publishing determinations may provide greater
transparency and pointed out that if determinations are appealed to the SAT or the
Supreme Court then they may become public in any event. SWA supported the
proposal, but suggested that it may be impractical to publish every single determination,
and that consideration should be given to publishing certain determinations at a point in
time.
Only the CFMEU unequivocally supported empowering the Building Commissioner to
publish adjudicator determinations, because:
a) having an adverse decision published may provide disincentive for those in the
building industry who consistently and systematically fail to fulfil their obligations under a
construction contract; and
b) The published decisions may provide a good resource for subcontractors who, prior to
taking on future work, can make an assessment as to whether they would like to
undertake that work after considering the head contractors or head subcontractor’s
previous history with respect to payment.659

6.9.2.

Discussion and recommendations

Regulating ANAs/Appointors
While no stakeholders commented on the regulation of ANAs/Appointors, stakeholders’
feedback on empowering the Building Commissioner to better regulate adjudicators is
transferable to the issue of regulating ANAs/Appointors. Improving the registration
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framework for adjudicators is inextricably linked to improving the regulation of
ANAs/Appointors who appoint these adjudicators. Support of the former implies support
for the latter.
The Government should therefore adopt recommendation 60 of the Murray Report.
However, one of the requirements to be an ANA/Appointor in WA should continue to be
that the organisation is a not-for-profit or industry association.
Procedures for the adjudication
While no stakeholder feedback was received on recommendation 61 in the Murray
Report, I agree that the legislation should detail all of the processes and procedures
associated with conducting adjudications. Such provisions are already included in the
CCA, and are compatible with the NSW provisions which Mr Murray recommends as a
model. I see no reason why the Government should not adopt the recommendation,
given that the matters are already dealt with under the CCA.
Conflict of interest
I concur with Mr Murray that security of payment legislation must provide a mechanism
to disqualify adjudicators due to a conflict of interest. I therefore support the substance
of Mr Murray’s recommendation 62.
However, I do not consider that Mr Murray’s proposed legislative model should be
adopted over the existing provisions of the CCA. The provisions proposed in the Murray
Report are based on adjudicators being appointed by the regulator. I have
recommended that adjudicators in WA continue to be appointed by ANAs/Appointors
(see section 6.8.2).
When one takes out of Mr Murray’s proposed provisions all references the regulator
appointing adjudicators, then what is left is substantially the same as the CCA’s
provisions. Mr Murray’s proposal comprises a mechanism for adjudicators to disqualify
themselves, and a mechanism for a third party to decide if the adjudicator should be
disqualified due to a conflict of interest.
The difference between Mr Murray’s proposal, and what is currently provided in the
CCA, is that Mr Murray proposes prescribing in regulation what may be a conflict of
interest. Whereas, the CCA addresses this question, namely that a conflict of interest
arises if the adjudicator has a material interest in the payment dispute, the construction
contract under which the dispute has arisen, or in any party to the contract.
I therefore recommend that while Mr Murray’s policy intent should be adopted in WA, it
should be enacted as provided for under section 29 of the CCA.
Adjudicator to decide jurisdiction
While no stakeholder feedback was received on this recommendation in the Murray
Report, there seems little reason for the Government not to adopt it.
Adjudicators’ function to be non-delegable
Stakeholders were not consulted on recommendation 64 of the Murray Report because
it is unlikely to generate any debate or opposition to adopting it. I consider that the
recommendation confirms what most people would treat as common sense. Indeed, one
would legitimately expect that an adjudicator appointed to determine a dispute would
carry out the task associated with their appointment. It would be most bewildering if an
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adjudicator subcontracted out the performance of their statutory task, rather than carry it
out personally.
Nevertheless, in case there is any chance that a busy adjudicator would consider
delegating their statutory tasks to others, then let the answer of a resounding ‘no’ be
enshrined in legislation by adopting recommendation 64.
Regulating adjudicators
Most stakeholders supported bolstering the powers of the Building Commissioner to
regulate adjudicators. Similarly, there was almost unanimous support for a periodic
registration framework for adjudicators to replace the existing framework whereby
adjudicators are registered for life. Most stakeholders also supported CPD requirements
for adjudicators, to be checked at registration renewal.
The support for periodic registration and enhanced powers of the Building Commissioner
to regulate adjudicators satisfies me that the industry supports adopting
recommendation 65 of the Murray Report. These two concepts are the lynchpins of
recommendation 65.
I agree with Mr Murray that the provisions of Part 4, Divisions 3, 4, 5 and 6 of the Qld Act
and also the Qld Regulations are a suitable legislative model to register adjudicators in
WA, as well as to monitor and enforce compliance with the standards required of
adjudicators by the Building Commissioner. The Qld Act provides a clear and logical
registration framework, which would empower the Building Commissioner to better
regulate adjudicators.
But, I do not recommend adopting Part 5 of the Qld Act for internal and external review
of regulator decisions on adjudicators’ registration. This provision requires the regulator
to conduct an internal review of its own decision before the aggrieved party can apply for
a review by an independent civil tribunal or court. The internal review process appears to
be a meaningless exercise in administrative repetition which will result in little more than
unnecessary cost for both the regulator and the applicant.
Instead, I recommend maintaining the right of review provided under section 49 of the
CCA. Section 49 provides that a person aggrieved by the regulator’s decision to grant or
cancel an adjudicator’s registration may apply to the SAT to review the decision. This
right of review is comparable to the external review provided for under the Qld Act. This
right of review should be amended as appropriate to match any enhanced powers for
the regulator to sanction adjudicators.
One of the Appointors, AIB, opined that adopting recommendation 65 would “add further
complexity”, “be difficult to administer” and “potentially lead to disputation between a
sanctioned adjudicator and the Building Commissioner”.660 I disagree with the first two
statements. The provisions of the Qld Act and regulations which are recommended as a
suitable model are drafted in plain English. I am not convinced that an adjudicator who is
qualified and experienced in the industry would struggle to understand this regulatory
framework.
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AIB expressed a concern that the adjudicator regulation framework could lead to
disputation between a sanctioned adjudicator and the Building Commissioner. In my
view, this is a positive outcome. The only way such a dispute could arise is if the
Building Commissioner determines that the adjudicator has not complied with that
framework, and the adjudicator disagrees. This would enable the Building Commissioner
to engage with adjudicators to clarify the regulator’s expectations.
Continuing Professional Development for adjudicators

Enforcing CPD requirements for adjudicators goes over and above the registration
framework recommended by Mr Murray, as the Qld Act does not mandate CPD
requirements. However, stakeholder feedback shows significant industry support for
mandating CPD requirements at the renewal of registration of adjudicators.
I consider it to be important that adjudicators keep their knowledge and skills current as
other professionals are required to do. It is common for professionals – for instance,
lawyers, architects and quantity surveyors – to meet minimum CPD requirements to
maintain their registration.
I believe it would be beneficial for legislation to establish a head of power to prescribe
CPD requirements for adjudicators, to be enforced when they renew their registration.
The appropriate minimum number of hours of CPD over the registration period should
be determined in consultation with key stakeholders. Stakeholders also expressed a
number of different views on the form and content of CPD requirements. Further
consultation should be done to ensure that both the duration and content of CPD are
appropriate.
I acknowledge the views of RI and AIB that adjudicators who maintain other professional
memberships already undertake CPD to maintain those memberships. It’s unnecessary
to require adjudicators to double up on the continuing professional development that
they undertake as part of maintaining other professional memberships.
Accordingly, I support recognising relevant CPD undertaken for another profession, such
as maintaining standing as a legal practitioner, an architect, a quantity surveyor and so
forth. If CPD undertaken as part of maintaining that standing falls short of mandatory
CPD requirements for adjudicators, then the adjudicator would need to top up their CPD
to satisfy the minimum requirement to renew their adjudicator registration.
Grading of adjudicators
If the Government adopts the adjudicator appointment system recommended in the
Murray Report, then there would be a compelling case for the Building Commissioner to
develop a grading policy as part of that system. The Building Commissioner – who
would appoint all adjudicators where the parties have not agreed an adjudicator – would
make appointments having regard to that policy.
However, I recommend that the Government should not adopt Mr Murray’s
recommendation for the regulator, being the Building Commissioner, to appoint
adjudicators. As the model that I have recommended preserves the CCA appointment
model – where adjudicators are appointed either by agreement between the parties, or
by an Appointor – then the grading system is not relevant.
I do recognise that some stakeholders supported grading adjudicators, but it is not
something that fits into an adjudicator appointment system outside of the specific system
recommended by Mr Murray. It would be needless for the Building Commissioner to
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grade adjudicators under the adjudicator appointment model that I have recommended
for three reasons.
Firstly, the Building Commissioner would be undertaking a new role of grading
adjudicators while possessing no appointment function with respect to those
adjudicators.
Secondly, a number of appointor bodies already carry out a grading function, so the
Building Commissioner would be duplicating a role that is already being performed in the
industry.
Finally, I do not consider that Appointors or industry participants would find it useful or
informative for the Building Commissioner to grade adjudicators or to publish this
grading. The register of adjudicators on the Building Commissioner’s website contains
profiles of each adjudicator registered in WA, including their qualifications, experience
and special areas of practice. In my view, industry participants, and Appointors, already
have sufficient information to make an informed decision when choosing an adjudicator
to appoint in a dispute.
Yellow card, red card system
A number of stakeholders supported WA adopting a red card, yellow card system as
recommended in the Murray Report. However, such a system must be considered in the
context of the suite of recommendations that constitute the Murray Model.
These recommendations are intended to operate within the adjudicator appointment
scheme recommended in the Murray Report. They are not stand-alone
recommendations. They fit into an appointment system whereby adjudicators would be
nominated by an ANA/Appointor for consideration by the regulator. The regulator would
then appoint an adjudicator. Under this model, the only time the parties could agree on
the appointment of an adjudicator would be at the time of the dispute if the amount
claimed exceeded $250,000.
Earlier in this report, I recommended that the Government should not adopt the
adjudicator appointment scheme recommended in the Murray Report. After detailed
consideration, I identified cogent reasons to maintain the existing adjudicator
appointment system in WA. This system allows the parties to agree upon the
appointment of an adjudicator in a particular dispute. In the absence of agreement, the
claimant may serve an application for adjudication on an ANA/Appointor for them to
appoint an adjudicator to the dispute.
The version of the Murray Model that I recommend the Government adopt renders
recommendations 68 and 67 redundant. The recommendations would restrict an
Appointor from appointing an adjudicator who has been found by a court to have acted
in bad faith twice or more in the last 5 years or made technical errors in performing
adjudications. But, the ability of the parties to agree upon the appointment of an
adjudicator of their own choosing would remain unfettered. The restriction placed on
ANA/Appointors could be side-stepped by the parties choosing their own adjudicator to
appoint in a dispute.
In addition to my conclusion on the practicality of adopting the yellow card, red card
system, I also consider it appropriate that I comment on the merits of the system.
They are as follows.
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I consider that the problem to be addressed – that of adjudicators acting in bad faith –
could be better dealt with through a registration and compliance framework for
adjudicators. If an adjudicator has acted improperly, this can be investigated by the
regulator and appropriate action taken. It seems odd to me that a ‘red card’ would mean
that a registered adjudicator could not be appointed as an adjudicator but will still retain
their status as a registered adjudicator. The purpose of registering adjudicators is to hold
them to certain standards. If they do not meet those standards, then any sanction ought
to target their eligibility to hold or maintain that registration.
A ‘yellow card’ seems to be counterproductive. Rapid adjudication is based on the
concept of ‘pay now, argue later’. It is intended to be extremely rapid – much more so
than other forms of dispute resolution such as court or arbitral processes. Consequently,
rapid adjudication can lead to “rough and ready” justice. 661 Making determinations within
an exceedingly short timeframe, sometimes on very complex situations, may well result
in technical errors occurring. There is simply no avoiding this possibility.
If the regulator considers that a technical error demonstrates a lack of competence on
the part of the adjudicator, then this should be addressed through the registration
framework. Restricting an ANA/Appointor from appointing an adjudicator who has been
found by a court to have made a technical error seems to me to be unnecessary.
It would reduce the available pool of adjudicators to determine disputes. An adjudicator
whom the ANA/Appointor may wish to appoint may well be an expert in their field.
Indeed, research for this report indicates that there are a select number of highly
experienced adjudicators whose determinations are the subject of judicial review
applications. These relate to multi-million-dollar disputes, where the adjudicator had to
give a determination on exceptionally complex facts within a short period of time.
Therefore, to restrict an ANA/Appointor from appointing an adjudicator who has been
found by a court to have made a technical error, where the system of adjudication
recognises the possibility that an adjudicator may make a technical error by virtue of it
being a ‘pay now, argue later’ system, seems to be unduly restrictive.
Capping adjudicator fees
Many stakeholders commented that for small value claims, the potential costs of
adjudication are a deterrent from using the process. There was unanimous stakeholder
support for the proposal to cap adjudicator fees for small disputes. This would provide
applicants with certainty of the cost of adjudicating small value disputes.
The only question for determination, therefore, is the threshold at which the cap should
be set. Most stakeholders favoured the cap applying for disputes up to $50,000. Others
suggested that the cap should apply for disputes up to $100,000. Only one stakeholder
submitted that all adjudicator fees be capped – MPDA suggested that for disputes over
$20,000 adjudicators’ fees should be capped at 10 per cent of the claim value.
I agree with Mr Murray’s recommendation that fees be capped for adjudication
applications involving payment claims up to and including $25,000. Whilst the Murray
Report does not provide a rationale for the $25,000 threshold, I consider that it is an
appropriate threshold to adopt in WA. This conclusion is based on evidence collected by
the Building Commissioner on the fees charged by adjudicators compared to the amount
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in dispute for adjudications between 2015-2016. This data is summarised in the table
below.
Adjudicator fees
Dispute value

Average total fee expressed as a
% of average amount in dispute
2015-16

Average fees charged as a % of
the amount determined to be
paid to Applicant
2015-16
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NSW

QLD

WA

WA

$0–$4,999

32.5%

25.40%

51%

44.9%

$5,000–$9,999

15.5%

10.86%

25.75%

44.15%

$10,000–$24,999

10.5%

7.46%

13.53%

32.05%

$25,000–$39,999

8.5%

10.07%

10%

35.38%

$40,000–$99,999

4.25%

7.45%

6.2%

14.25%

Table 13: Average adjudication fee as a percentage of the disputed amount

This data illustrates that the ‘pinch points’ where the adjudicator fees can overshadow
the amount in dispute is:


between the value of $0-$4,999, where the adjudicator’s fee is 51 per cent of the
amount in dispute;



between the value of $5,000-$9,999, where the adjudicator’s fee adjudicator is
25.75 per cent of the amount in dispute; and



between the value of $10,000-$24,999, where the adjudicator’s fee is 13.53 per
cent of the amount of dispute.

For disputes above the $25,000 threshold, the average adjudicator’s fee drops to 10 per
cent for disputes between $25,000-$39,999, and then 6.2% for disputes between
$40,000-$99,999. Overall, the trend is that adjudicator fees represent a lower proportion
of the disputed amount for higher value disputes.
Accordingly, the evidence supports adopting the $25,000 threshold recommended in the
Murray Report. The evidence further indicates that it is unnecessary to cap adjudication
fees for disputes over $25,000, but some restraint should be imposed on the maximum
hourly rates that can be charged.
Apportionment of the adjudicator’s fees
There are two issues to consider in relation to adjudicators apportioning costs among
the parties to the adjudication. The first is the apportionment of the adjudicator’s
professional fees, and the second is the apportioning of legal costs incurred by parties.
The CCA already provides that the parties to the adjudication are jointly and severally
liable for the ‘costs of the adjudication’, as that term is defined under the CCA. This
division may only be altered if the adjudicator considers that there was “frivolous or

662

A similar comparison for the 2016-17 financial year is not possible because all applications below $100,000 were
dismissed, either because the parties settled, or the adjudicator dismissing the application on jurisdictional grounds.

205

vexatious conduct on the part of, or unfounded submission by, another party”. 663 Only
then is the adjudicator empowered to apportion costs.
No stakeholder raised any concern with the current powers under the CCA for an
adjudicator to apportion the costs of the adjudication between the parties. However, in
my view the language of the CCA, which requires there to be frivolous or vexatious
conduct to enliven the adjudicator’s powers of apportionment, does not provide much
guidance for adjudicators, or the parties. Equivalent provisions in security of payment
legislation in other jurisdictions provide more specific guidance.
The Murray Report recommends modelling a power to apportion costs on section 35A of
the Qld Act. The Qld Act provides that the claimant and respondent are each liable to
pay the adjudicator’s fees and expenses in equal proportions, or in the proportions the
adjudicator decides. In apportioning fees, the adjudicator may consider a non-exhaustive
list of 10 matters, which includes:





the relative success of either party in the adjudication;
whether the claimant or respondent commenced or participated in the
adjudication for an improper purpose;
whether the parties acted unreasonably in the conduct of the adjudication; and
the reasons why a payment claim was not paid by the respondent.

In recommending section 35A of the Qld Act as a suitable model, Mr Murray stated that:
I believe that the inclusion of such a provision serves to not only draw a party’s attention
to the risks of making unmeritorious claims and submissions, but also to the
consequences of frivolous and vexatious conduct. It, of course, also serves to ensure
that adjudicator’s reasons on the important issue of apportioning adjudication fees are
clearly structured.664

I therefore recommend adopting recommendation 72 of the Murray Report. It builds on
the current provision in the CCA empowering an adjudicator to apportion the costs of an
adjudication between the parties. It provides greater transparency and guidance to both
adjudicators and parties alike as to firstly, when the power may be enlivened, and
secondly, the considerations that may inform the adjudicator exercising that power.
Distinct from the question of apportioning the adjudicators’ professional fees and
expenses, is the apportionment of legal fees. This issue was not dealt with in the Murray
Report, but was raised by stakeholders in this process.
The aim of security of payment legislation is to provide prompt payment and a rapid
process for an interim determination of the parties’ obligations to make payment. I
believe that empowering adjudicators to apportion legal costs incurred by the parties
undermines the objective of providing an alternative dispute resolution. Adjudication was
developed specifically to resolve payment disputes in the construction industry. It
provides parties to a construction contract with an alternative to protracted and
expensive litigation in court, to keep cash flow flowing in the contractual chain.
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Accordingly, empowering adjudicators to award legal costs is liable abrogate the
statutory intention. As was suggested by LSWA and RI, it could incentivise parties to
engage legal representation to prepare their adjudication application or response.
Further, the costs of legal or other professional fees may outweigh the amount in
dispute. I therefore believe that it would be inappropriate to allow adjudicators to
apportion legal costs incurred by a party to an adjudication in preparing an application or
response.
Publication of adjudication determinations
Many stakeholders expressed views on publishing adjudication determinations.
Stakeholders who supported publishing adjudicator determinations believed it would
improve transparency.
Whereas, those who opposed publication were concerned about the breach of privacy of
parties to a commercial dispute, as well as the questionable precedential value of
publishing interim decisions made within a compressed timeframe.
The general picture painted by stakeholder responses was that the industry opposes the
proposal to publish adjudicator determinations. Mr Murray also considered the policy
arguments for and against the proposition. I will not, therefore, revisit that policy debate
as it was comprehensively explored by Mr Murray, except to say that I concur with the
reasoning that adjudication determinations should not be published.
Recommendations:
19. The Government should adopt recommendations 61, 63, 64, 69, 72, 73 and 74 in the
Murray Report.
The Government should adopt recommendation 60 in the Murray Report, but it
should remain an express requirement in WA that ANAs/Appointors are not-for-profit
organisations or industry associations.
The Government should adopt recommendation 65 in the Murray Report, however
decisions by the Building Commissioner in relation to an adjudicator’s registration
should continue to be reviewable by the SAT.
The Government should not adopt recommendation 62 in the Murray Report, rather
the provisions in the CCA governing conflict of interest should be retained.
The Government should not adopt recommendations 66, 67, 68, 70 and 71 of the
Murray Report.

6.10. Miscellaneous administrative issues
Chapter 15 of the Murray Report contains a number of administrative recommendations.
Outside of recommendation 76, these recommendations are not controversial, but
nonetheless stakeholders were invited to comment on all matters. Recommendation 76
was considered in chapter 4 of this report, recommendation 81 is considered in chapter
7 of this report.
Below is a synopsis of the recommendations in chapter 15 of the Murray Report. Only
where legislative change is contemplated has a recommendation been considered.
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Service of notices
Recommendation 75 of the Murray Report proposes that legislation enables a notice to
be served on a person by personal delivery, post, facsimile, email or any other method
as provided in the contract or by regulation. Section 31 of the NSW Act is identified as a
suitable model. Section 31 defines ‘notice’ to include a payment claim, payment
schedule, adjudication application and notice of suspension of works.
The CCA does not prescribe methods to serve documents. Instead, section 76 of the
Interpretation Act 1984 (WA) governs the service of adjudication applications and
responses. Section 76 allows service by personal delivery, post or by leaving it at the
respondent’s usual or last known dwelling or place of business. Service by electronic
transmission such as email is not specified under section 76, but may be valid if it is
served in accordance with the Electronic Transactions Act 2011 (WA).
Reporting requirements
Recommendation 77 of the Murray Report is for ANA/s/Appointors and adjudicators to
provide the regulator with such information as reasonably requested to enable the
regulator to monitor the operation of the legislation and activities of the
ANAs/adjudicators. Section 43B of the Victorian Act is identified as a suitable model.
This is to enable comparison of the performance of the security of payment legislation in
each jurisdiction.
Under the CCA, adjudicators must provide copies of their decisions to the Building
Commissioner. Appointors are required to inform the Building Commissioner when they
appoint an adjudicator. Implementing recommendation 77 in the Murray Report would
enable the Building Commissioner to acquire more data on the operation and
effectiveness of the adjudication process.
Annual Report by the regulator
Recommendation 78 of the Murray Report requires the regulator to publish an annual
report on the operation and effectiveness of the legislation. Under section 52 of the
CCA, before 1 November in each year, the Building Commissioner is already required to
present an annual report to the Minister for Commerce on the operation and
effectiveness of the Act for the previous financial year.
Adjudicator’s power to decide on return of security
Recommendation 82 of the Murray Report is that legislation should enable an
adjudicator to decide whether a retention amount or security is to be returned, and the
date on which it is to be returned.
Section 6(c) of the CCA defines a “payment dispute” to arise if “by the time when any
security held by a party under the contract is due to be returned under the contract, the
security has not been returned”.
6.10.1.

Responses from stakeholders

A number of stakeholders commented on the recommendation to adopt provisions in
section 31 of the NSW Act on service of notices. AMCA, CCF, MEA, AIB, MPDA, SWA,
MBA, HIA all supported the recommendation.
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The CFMEU, whilst not stating a position on serving notice, supported “the
implementation of the Murray Model with the exception of provisions relating to the
reduction of timeframe associated with making an application for adjudication”.665
A number of stakeholders commented on the importance of aligning the law with modern
practices. For example, MEA stated “it is important that the WA legislation meets today’s
business practices. Many contracts stipulate how service is done for progress payments
using proprietary software and portals”.666 AIB stated that “given member feedback
which indicates that it is becoming more common for contracts to include provision
permitting the service of notices electronically, AIB is of the view that the proposal is a
logical extension to what is becoming common business practice”.667
The only stakeholders who opposed adopting electronic service were legal bodies – RI,
LSWA and SoCLA. RI considered that issues of service were best managed by
contracting parties under the terms of their contract – “the parties should be able to
agree how notices may be best be given. This is a matter of particular contract
administration”.668 LSWA expressed a view that “the current position under the CCA
(governed by relevant State and Commonwealth Acts) is considered to be sufficient and
appropriate”,669 although no reasons were provided as to why the status quo was
‘sufficient’ or ‘appropriate’.
SoCLA considered that adopting the recommendation in the Murray Report would
confuse the rules for service of documents, and made the following submission:
Contracts should prescribe methods of service and, otherwise, there are existing laws
which deal with service. There is no need to add to the legislative confusion by creating
an electronic service method. Confusion may arise where the email address used for
service is not the receiving party’s appropriate officer bearer e.g. where served upon a
person within an organisation who is not authorised to receive such communication, or
who may be away from the office and not monitoring emails. This could lead to disputes
as to whether service has been properly affected. This is particularly of concern where a
legislative payment process is being introduced that could have far reaching and unfair
consequences requiring payment to be made in default of responding to payment claims
and adjudications. Service of adjudication procedures should be in accordance with
procedures stipulated under the contract or at law.670

Most stakeholders supported the recommendation to standardise reporting requirements
for ANAs/Appointors and adjudicators, including AMCA, CCF, MPDA, SoCLA, SWA and
CFMEU.
MEA and RI provided tacit support, and HIA and MBA, both directly stated that they had
no objection. MEA stated that “we believe the regulator should be more involved in the
supervising of the system including the performance or otherwise of adjudicators”, 671
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and RI stated that
ANA/Appointors”.672

it

“supports

standardised

reporting

requirements

for

The only stakeholder who opposed the recommendation was AIB, who submitted that:
the Murray Model proposal on appointor reporting requirements is based on the ‘East
Coast Model’ and, in the view of … AIB, does not recognise the procedures and structure
of the CCA and Building Commissioner as applied in Western Australia.673

The only stakeholder to comment on the recommendation to allow adjudicators to
determine return of retention or security was RI, who suggested that consideration be
given to amending the CCA so that the exercise of rights under a security also give rise
to a payment dispute (not just the failure to return a security by the due date).674
6.10.2.

Discussion and recommendations

Service of notices
There is significant stakeholder support to adopt the recommendation on serving notices
electronically. It was only the three legal bodies – RI, LSWA and SoCLA, who opposed
it. LSWA’s opposition stems from a position that the status quo is adequate, though no
reasons were provided as to why this is considered to be the case.
RI and SoCLA support freedom of contract, and submitted that the rules for service
ought to be determined between the parties under their contract, rather than governed
by legislation. However, the Murray Report recommendation does not override any
contractual terms between the parties. Indeed, Mr Murray stated in reference to section
31 of the NSW Act upon which the recommendation is modelled – “the current
legislation enables the parties to agree in their construction contract as to the manner in
which service of notices are to be made and I believe this practice should continue”.675
The recommendation would provide default mechanisms for service, subject to any
particular methods of service agreed upon by the parties under their construction
contract. For example, the default provision for electronic service may be overridden if
parties agree to a contractual term that specifically disallows electronic service.
The Murray Report discusses the various factors affecting the service of notices, with a
particular focus on electronic service. I do not propose to revisit the debate, as I consider
that recommendation 75 balances the competing policy considerations. It preserves the
traditional methods of service, such as personal delivery and post, permits modern
methods such as facsimile or email, and also provides for “any other method as
provided in the construction contract or by regulations”.676
I consider that the methods of service proposed are fair and appropriate; allowing a
range of different methods that parties may use to transmit documents. Adopting
recommendation 75 will simplify and streamline the rules for service, considering that
industry participants are currently required to cross-reference multiple pieces of
legislation to determine if a particular method of service is permitted.
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Reporting requirements
I note the majority of stakeholders support adopting provisions modelled on section 43B
of the Victorian Act. I concur with Mr Murray’s reasons for the recommendation. AIB’s
concerns on how the recommendation will integrate into the existing legislation is not an
issue if the East Coast Model is adopted in WA as recommended in this report.
Recommendations:
20. The Government should adopt recommendations 75, 77, 78 and 82 in the Murray
Report.

6.11. Unfair contracting terms
Stakeholders were consulted on recommendation 84 in chapter 16 of the Murray Report
that:
The legislation should void a contractual term that purports to make a right to claim or
receive payment, or a right to claim an extension of time, conditional upon giving notice
where compliance with the notice requirements would:
1. Not be reasonably possible; or
2. Be unreasonably onerous; or
3. Serve no commercial purpose.677

The relevant discussion paper provided some commentary to assist stakeholders to
consider this recommendation. The discussion paper noted that the CCA does not
currently contain any provisions to this effect, and that in some circumstances provisions
in Schedule 2 of the Competition and Consumer Act 2010 (Cth) on unfair contract terms
(the UCT laws) may apply. The discussion paper also noted that determining the
‘reasonableness’ of a notice provision may be open to varying interpretation, particularly
by adjudicators, as adjudicator decisions are not published.
6.11.1.

Responses from stakeholders

The recommendation to prohibit unreasonable time bar clauses was supported by most
stakeholders.
AMCA, MEA, RI, MPDA, LSWA, SWA, MBA, and the CFMEU all supported prohibiting
unreasonable time bar clauses. The CFMEU stated that “it is the CFMEU’s experience
that time-bar clauses are regularly used to avoid payment obligations of major or head
contractors”.678 CCF expressed concern with the consistent application of the prohibition
by adjudicators, but considered that the Government could remedy this by mandating
the use of standard form contracts for its projects.679
But the, the stakeholders who supported prohibiting unreasonable time bars had
differing views on how best to implement it. AMCA, MEA, MPDA, SWA, MBA, and the
CFMEU support the prohibition as Mr Murray recommended, without modification.
However, RI and LSWA submitted that the wording should be modified to clarify when
the prohibition would operate to void an unreasonable time bar clause.
677

Murray Report, op cit, xxx.
CFMEU, IAG submission – discussion papers 3 and 4, 11.
679
CCF, IAG submission – discussion paper 3, 5.
678

211

RI considered that “the provisions proposed by the Murray Report are vague and may
create disputation”.680 RI submitted that the issue could be clarified “by providing that a
principal may not rely upon a failure by a contractor to comply with a time bar of less
than 10 working days, unless it establishes it has been prejudiced by the noncompliance”.681
LSWA was also concerned with the risk of inconsistent interpretation of the threepronged test proposed in the Murray Report to determine when a notice requirement is
void. LSWA considered that criteria (c) – that is, whether the notice requirement would
“serve no commercial purpose” – was “vague and, more than the other criteria, likely to
result in disputation and uncertainty in operation”.682 On this basis, LSWA suggested
deleting the phrase “serve no commercial purpose”, and replacing it with “a new
provision that, in effect, would excuse non-compliance with the notice requirements
where this would not result in any prejudice to the other party”.683
The only stakeholders who opposed prohibiting unreasonable time bars were HIA and
AIB. HIA were concerned that this prohibition would unduly impede freedom of contract,
and stated that “where small business contractors require statutory protection, such
clauses are already susceptible for review under the business to business application of
the unfair contract provisions of the Competition and Consumer Act”.684
AIB submitted that:
… AIB is of the view that legislating for what is considered to be reasonable is
problematic and suggests that other options may be considered, for example, clause
41.2 of AS 4000 refers to the failure of one party to comply with a notice provision does
not invalidate the party’s entitlement, but does entitle the other party to damages for
breach, with such damages having to be proved by the party seeking to apply said
damages.685

SoCLA abstained from commenting, advising that “there is not unanimity within SoCLA
membership on introducing prohibitions on unreasonable time bars”.686
6.11.2.

Discussion and recommendations

There is significant support from stakeholders – including subcontractor groups, the
CFMEU, MBA and legal bodies – for prohibiting unreasonable time bars.
Chapter 16 of the Murray Report provides a detailed explanation of why such a
prohibition ought to be enacted in legislation. The issue is balancing freedom of contract
with the commercial reality that “everyone wants to defer payment to the party down the
contractual chain for as long as possible”.687
Due to the significant level of stakeholder support for the proposal, I recommend that
legislation prohibits unreasonable time bar clauses in WA. I agree with the reasons
outlined by Mr Murray – curtailing freedom of contract to relieve parties in the contractual
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chain from the “harsh consequences of failing to give a required notice”688 is warranted.
If one accepts that parties higher in the contractual chain present contracts to
subcontractors on a ‘take it or leave it’ basis, then government intervention is warranted
to “protect the weak from the strong”.689
I recognise, however, that prohibiting unreasonable time bar clauses is not unanimously
supported by stakeholders. HIA reiterated its objection to any reform that it considered to
impede freedom of contract. It submitted there are already laws governing the issues the
proposal seeks to address, namely that unreasonable time bars “are already susceptible
for review under the business-to-business application of the unfair contract provisions
[UCT laws] of the Competition and Consumer Act”.690 I am not persuaded by this
argument. The laws have a very limited application in the building and construction
industry, they apply only where:


at the time of entering to the contract the counterparty is a small business
(i.e. employs fewer than 20 people) and the upfront price payable does not
exceed $300,000; or



the contract period is over 12 months and the upfront price does not exceed
$1 million.

Given the limited application of the UCT laws, the end result is that many industry
participants are still going to be bound to unreasonable time bars in their contracts.
Accordingly, I do not consider that the notion of freedom of contract should be preferred
over enacting laws to specifically prohibit unreasonable time bar clauses.
AIB also opposed adopting this recommendation, because “legislating for what is
considered to be reasonable is problematic”.691 However, the Murray Report does not
propose legislating a general standard of reasonableness. Rather, the recommendation
preserves the freedom of contract for parties to set notice requirements to claim or
receive payment, or to claim an extension of time. Parties are not obliged to consider a
legislated standard of reasonableness when entering into contracts. But, if a time bar
clause included in a contract is not reasonably possible to comply with, or is
unreasonably onerous, then it shall be voided by law. Put simply, it shall be void
because it would be unfair that a contracting party be held to a bargain that would make
its right to payment conditional upon compliance with an unfair requirement under a
contract.
Having addressed the grounds of opposition, I now turn to the question of how a
prohibition on unreasonable time bar clauses, as recommended by Mr Murray and
supported by most stakeholders in this process, should be implemented. I am mindful of
LSWA and RI’s concerns on the need to clarify when the prohibition will be enlivened.
The Murray Report proposes a three-part test to determine when a notice requirement
will be voided by the prohibition. It is to occur where compliance with the notice
requirement would “a) not be reasonably possible; or b) be unreasonably onerous; or (c)
serve no commercial purpose”.692
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I am satisfied that the concepts of “not being reasonably possible” to comply with, and of
being “unreasonably onerous”, provide sufficient guidance as to when a notice
requirement may be prohibited. However, the third test, of “serving no commercial
purpose” concerns me. A time bar clause serves a commercial purpose – the question
to consider in applying the third test is ‘to what extent is the commercial purpose of the
notice requirement outweighed by other factors?’ I consider that this question is an
unnecessarily complex test.
A simpler solution is to adopt LSWA’s proposal and substitute the third part of the test
with ‘non-compliance would result in prejudice to the other party.’ The concept of
‘prejudice’ is a legal term with an established meaning that can be factually tested.
It connotes something that would substantially affect someone’s rights in a way that
cannot be undone. In my view, to substitute it into the test proposed by the
Murray Report for unreasonable time bars would provide a higher level of certainty as to
when the prohibition on such terms should be enlivened.
Recommendations:
21. The Government should adopt recommendation 84 in the Murray Report, with
element (c) amended to ‘non-compliance would result in prejudice to the other party’.
6.11.3.

Other issues relating to unfair contract terms

A written submission received from CA raised a concern with the capacity of parties
under section 4A(1) of the Civil Liability Act 2002 (WA) (CLA) to contract out of the
proportionate liability provisions. CA argued that section 4A(1) of the CLA is an “unfair
provision”. 693 In its view:
the ability to unfairly and unreasonably allocate liability onto consultants where there has
been no fault on the part of the consultant when providing professional services within
the State remains an ongoing area of major concern.694

CA proposed that the Government amend the CLA to “change this unfair provision” that
enables parties to contract out of the statutory proportionate liability regime. 695 AMCA
also submitted a copy of a paper by law firm Clelands advocating for the ability of parties
to contract out of proportionate liability to be restricted, to ensure a fairer allocation of
risk between owners, head contractors and subcontractors.
The proportionate liability scheme has been in force for 14 years in WA.696 A rationale
for enacting it was to reduce the cost of professional indemnity insurance by shifting the
risk of insolvent or under-insured defendants to the plaintiff and thereby provide more
certainty for insurers.697 Under the scheme, if a claim is an apportionable claim involving
concurrent wrongdoers, then a defendant or concurrent wrongdoer is only liable to the
extent to which they were responsible for the loss incurred by the plaintiff. Nevertheless,
section 4A(1) of the CLA states that:
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a written agreement signed by the parties to it may contain an express provision by
which a provision of Part 1A, 1B, 1C, 1CA, 1D, 1E or 1F is excluded, modified or
restricted and this Act does not limit or otherwise affect the operation of that express
provision.

The CA’s proposal (also contained in the paper provided by AMCA) is outside of the
Terms of Reference of this report. CA’s submission raises a concern regarding
contractual arrangements in the building and construction industry that exclude, modify
or restrict the application of the statutory proportionate liability regime. This issue would
be better addressed outside of this process.
The issue at the heart of CA’s submission is whether legislation governing civil liability in
WA should be amended to remove the freedom of contracting parties – which has
existed over 14 years now – to agree to displace that legislation. It is a question of how
liability ought to be attributed to entities in WA in respect of claims for economic loss or
damage to property in an action for damages. This is a matter that needs to be
considered on its own merits. I am aware of a number of arguments against curtailing
the right of parties to contract out of a proportionate liability scheme. 698 However,
detailed consideration of the arguments for and against this proposal is outside of the
Terms of Reference of this inquiry.
I do recommend, however, that if the Government adopts the role of a model contracting
party, as recommended in Section 5.6 this report, then it may also wish to consider
whether to discontinue contracting out of the proportionate liability scheme in its
contracts for public works projects.

698
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7
7.1.

Project Trusts

Overview

When a business in the building and construction industry fails, decades of experience
have shown that its subcontractors have little hope of recovering what is owed to them.
The myriad of reviews and inquiries on this issue have repeatedly identified that
imposing trust obligations may improve security of payment for parties lower in the
contracting chain. The advantage of imposing trust obligations into commercial
relationships, otherwise governed by contracts, is two-fold.
Firstly, the relationship between a trustee and the beneficiaries of a trust is a fiduciary
relationship. As stated by Gibb CJ in Hospital Products Ltd v United States Surgical
Corporation:
A person who occupies a fiduciary position may not use that position to gain a profit or
advantage for himself, nor may he obtain a benefit by entering into a transaction in
conflict with his fiduciary duty, without the informed consent of the person to whom he
owes the duty.699

If a trustee breaches this duty, there are number of remedies available to the trust’s
beneficiaries that are not available to parties outside of the fiduciary relationship. Where
a party (e.g. a head contractor) holds funds in trust for the benefit of its contractual
counterparts (e.g. its subcontractors) it will be in breach of its fiduciary duty if it uses
those funds in a manner inconsistent with the purpose of the trust such as ‘borrowing’
the money to cover its non-trustee business expenses.
Secondly, the law of trusts recognises that property held by a party in its capacity as a
trustee is distinct from both property held and liabilities accrued by a party in its own
right. This means that if a trustee becomes insolvent, the trust property will not be
available to satisfy non-trust related liabilities. Trust funds would be preserved and
protected for the benefit of beneficiary contractors, subcontractors and so on.
7.1.1.

What is a trust

The ownership of property (and the possession of similar rights) can be divided into two
components:

699



legal title or interest, which conveys the right to possess, control and/or manage
the property; and



equitable title or interest, which conveys the right to have property applied for
one’s benefit (also referred to as a beneficial interest).

(1984) 156 CLR 41, 67.
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A trust exists wherever these two interests are held separately, or in unequal portions,
with the party(s) holding the legal interest being the trustee(s) and the party(s) holding
the equitable interest being the beneficiary(s). A trustee can also be a beneficiary of a
trust that they administer, however they are under a fiduciary duty not to advantage any
one beneficiary (or class of beneficiary) over another, unless the instrument giving rise
to the trust grants the trustee such discretion.700
7.1.2.

Trust property in an insolvency

In defining what assets are available to be distributed amongst a bankrupt’s creditors,
section 116(2)(a) of the Bankruptcy Act excludes property held by the bankrupt in trust
for another person. The Corporations Act lacks such a conveniently stated rule for
insolvent corporations. Notwithstanding this, the courts have long recognised trust
property’s protected status as belonging to the beneficiaries of a trust and not its trustee
(subject to the trustee’s right of indemnity). In Caterpillar Financial Australia Limited v
Ovens Nominees Pty Ltd Gordon J noted:
Creditors of the corporate trustee are entitled to claim in the winding up of the corporate
trustee and to rank on the basis of any provable claim they have against the corporate
trustee. This claim will be met by the corporate trustee out of the trust assets through the
trustee’s right of indemnity (subject always to the availability of assets to meet the claim).
… Of course, to be payable out of the trust assets, the trust creditor’s claim must relate to
a liability incurred by the corporate trustee in its capacity as trustee of the trust in respect
of which the right of indemnity or right of exoneration attaches.701

7.2.

Terms of Reference

As amended on 17 April 2018, the Terms of Reference included two items which
required consideration to be given to trust obligations, namely Items 4 and 5, which
asked:
4. Whether statutory trust arrangements should be introduced to protect moneys
owed to subcontractors in the event a head contractor on the project experiences
financial difficulty, and, if so, a preferred model for such trust arrangements.

5. Consider the recommendations made by Mr John Murray AM to the
Commonwealth Government in the Report on the Review of the Security of
Payment Laws, including the extent to which such recommendations should be
adopted in Western Australia.

7.3.

Past reviews and inquiries

Imposing trust obligations between parties in the building and construction industry has
been debated on a number of occasions over the past 50 years. Highlights of this
debate are summarised below.

700
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Victorian Joint Statute Law Revision Committee (1962)

In 1962, the Victorian Parliament’s Joint Statute Law Revision Committee considered a
number of reforms to “introduce some stabilising influence into the building industry”702
due to:
the increase in the number of building and contracting firms which have become
insolvent in recent years, and from complaints from subcontractors and suppliers that
703
payments for services rendered are unduly delayed or withheld.

While the Committee recommended against imposing trust obligations in Victoria, it did
note that:
With the willingness of suppliers to readily extend credit, a number of persons have found
it possible to enter the building industry as builders and contractors with a minimum of
capital, relying on the payments from those whom they are contracting to meet
commitments to subcontractors and suppliers. …
These contractors rather than risking their own capital are financing their operations on
the credit given by suppliers and subcontractors, who, in the event of failure, bear
virtually all of any losses incurred.704

7.3.2.

Law Reform Commission of Western Australia (1974)

In 1974, the LRCWA reviewed the viability of introducing contractors’ liens legislation in
WA. In its report, the LRCWA noted that stakeholders had suggested a number of
alternative forms of protection, this included the introduction of statutory deemed trusts.
While the LRCWA did not consider statutory deemed trusts in any detail, it did observe
that a “scheme providing payment of trust money into a central fund would be an
administrative nightmare”.705 Notwithstanding this observation, the LRCWA
recommended that the Government investigate the merits of the suggested alternative
forms of protection, including statutory deemed trusts.
7.3.3.

Anderson Consulting Report (1993)

In 1993, the NSW Government engaged Anderson Consulting to review the feasibility of
implementing statutory deemed trusts to improve security of payment (the Anderson
Report). The statutory deemed trust model considered in the Anderson Report was
derived from an earlier proposal by the NSW Security of Payment Committee. The
Anderson Report rejected the proposal, instead recommending that the NSW
Government:


review and strengthen its Code of Practice for contractual payments;



liaise with the Australian Securities Commission (now ASIC) to improve database
information for persons with histories of insolvency;



encourage the use of alternative dispute resolution practices in the building and
construction industry; and



encourage increased industry training in commercial skills.

702
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The Anderson Report did however provide that if the above recommendations were not
effective, then:
consideration should be given to consulting with industry on broad measures to address
such problems, which might include legislation for retention moneys to be held in trust.706

7.3.4.

Construction Industry Development Agency (CIDA) Report (1994)

In 1994, CIDA conducted a review of security of payment problems. Its final report
recommended that:
All contracts contain a provision that the party holding security in the form of cash or
retention moneys must establish a common identifiable trust account in a financial
institution into which security must be paid, in the absence of other mechanisms for
payment of security in the event of insolvency. This recommendation is not relevant to
707
government departments or agencies.

7.3.5.

National Public Works Council (1996)

The National Public Works Council engaged the professional service firm Price
Waterhouse (as it was then) to review options for improving security of payment for
subcontractors and suppliers. Price Waterhouse recommended against imposing trust
obligations citing:
Complex commercial and administrative burdens and obligations prevent the
implementation of trusts on a widespread basis throughout the industry and the
workability of trusts would be severely compromised by the detailed legal issues and
considerations involved with trust law.708

It instead recommended:


The introduction of ‘proof of payment’ requirements into construction contracts,
essentially making the payment of subcontractor progress claims a condition of a
head contractor receiving payment for its progress claim.



The incorporation of improved dispute resolution practices into construction
contracts.



The introduction of prompt payment legislation backed by significant penalties for
parties that fail to comply (though this was seen as an option of last resort).



The amendment of Corporations Act and Bankruptcy Act such that
subcontractors would rank as a new class of priority unsecured creditor in the
event of a head contractor’s insolvency (though only for the first $10,000 of their
claimed losses).



That subject to further research, consideration be given to:

706
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o requiring head contractors to take out insurance policies in favour of their
subcontractors that would pay out to cover debts owed by a head
contractor to its subcontractors in the event of a head contractor’s
insolvency; or
o the establishment of an industry mutual fund to cover debts owed to
subcontractors by insolvent head contractors. Head contractors across the
industry would be required to pay a percentage of their contract revenue
into the fund to cover its costs.

7.3.6.

The voluntary use of prequalification mechanisms on projects with a head
contract value over $5 million.
LRCWA Report (1998)

In 1995, the LRCWA was asked:
To recommend what changes to the law, if any (other than contractors' liens and
charges), should be adopted for the protection of the interest of subcontractors, workers
and others in the building and construction industry in receiving payment for work done
or materials supplied.709

Options considered by the LRCWA included:

709



Imposing trust obligations upon parties to building contracts.



Requiring principals or head contractors to take out insurance covering all parties
in the contractual chain, on each project, against the risk of non-payment due to
a contractual counterpart’s insolvency (commonly referred to as payment
bonding).



Mandating that building works be procured through a construction management
model where a builder supervises and manages contracts between a principal
and trade contractors (that would normally be subcontractors) for a fee.



Requiring principals on construction projects to make progress payments to thirdparty covenanting agents who then disburse the money to the head contractor
and its subcontractors.



Using statute to modify building contracts to make payment terms more equitable
(e.g. implying maximum payment terms into contracts, implying retention of title
clauses into contracts; and voiding ‘pay if paid’ clauses).



Requiring participants in the building and construction industry to take out
insurance covering their own losses stemming from a contractual counterpart’s
insolvency (commonly referred to as trade credit insurance or creditor
insurance).



Giving subcontractors the ability to cause principals to withhold payments due to
head contractors where the head contractors have outstanding debts to their
subcontractors.



Requiring principals to withhold a portion of the contract sum from head
contractors for a period after completion and use this amount to satisfy the
claims of unpaid subcontractors.

LRCWA Report, op cit, 1.
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Developing a graded or tiered builders’ registration framework whereby building
contractors could only undertake contracts up to a value determined by the
regulator to be within their financial capacity.

Notwithstanding that most of the stakeholders who made submissions to the LRCWA
opposed the imposition of trust obligations, the LRCWA recommended that: “a trust
scheme should be established statutorily in the building and construction industry”.710
And that:
Each participant in the construction project who holds or receives a payment on account
of the contract and is under an obligation to pay another participant should hold those
moneys as a trustee.711

In reaching its recommendation, the LRCWA noted the following advantages of a
statutory deemed trusts scheme:


It ensures that a head contractor and subcontractors are paid for labour and
materials while keeping contract moneys in the control of the parties to the
project.



It imposes ethical standards on the payment of participants in the industry for
work done or materials supplied.



It enforces the distribution of funds down the contracting chain, and is consistent
with the concept of cooperative contracting, which may improve the industry’s
efficiency.



Because the moneys are held in trust, they cannot be seized or frozen by an
administrator or liquidator of the trustee. The right of the beneficiary is secured
and funds can still be paid downwards because the project funds held in trust will
not form part of property distributed in the insolvency or winding up of the trustee.



More remedies are available for a breach of trust than for a breach of contract.



It may result in faster resolution of disputes because the trustee cannot withdraw
money from the trust fund until all claims of the beneficiaries have been met. It
removes the incentive for those holding funds to create artificial disputes and
resolve them through commercial pressure.



For the same reason, it may result in speedier payment of subcontractors.712

7.3.7.

WA Taskforce Report (2001)

In response to the LRCWA Report, the Government established a taskforce to consider
the security of payment problem. The WA Taskforce Report rejected the
recommendation in the LRCWA Report, stating:
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after carefully considering advice from the WA Crown Solicitor’s Office and the research
and conclusions of other jurisdictions, the Taskforce does not recommend State
legislation to establish a statutory trust regime as it believes the need to administer
contract payments in a trust framework will impose a disproportionate and unfair burden
on contractors. The Taskforce believes that the protection of outstanding moneys in
circumstances of insolvency cannot be cost effectively achieved via State legislation and
would [be] better addressed via amendment of the Commonwealth Bankruptcy Act.713

Instead, the WA Taskforce Report recommended:


developing security of payment legislation, which became the CCA; and



that the Government approach the Commonwealth to amend the Bankruptcy Act
to address insolvency in the construction industry.

7.3.8.

Cole Royal Commission (2003)

On 12 August 2001, former NSW Supreme Court Justice, Mr Terence Cole QC, was
appointed as Royal Commissioner to inquire into unlawful and inappropriate practices in
the construction industry. The terms of reference focused on industrial and employment
matters, however Commissioner Cole noted that security of payment was an issue of
national concern and stated that:
The Commission will seek to draw together the work of the various State Governments
and their committees, which have considered this issue, with a view to advancing for
consideration a common structure which exhibits best practice in this area.714

Commissioner Cole did not recommend imposing trust obligations, finding that:
In light of the above [(the opposition of HIA, MBA and other like bodies)], the Commission
does not recommend the adoption of a trust model, except in the limited case of the
insolvency of a party that holds security and retention moneys (in which case it is
recommended that those security and retention moneys are deemed to be held on trust
for the party that provided them). Security and retention moneys … are in a different
position to money flowing from a client to a head contractor (the traditional focus of the
deemed trust model), which has never been earmarked as payable to a subcontractor. A
deemed trust in relation to security and retention moneys, which arises only in the event
of insolvency, therefore should not give rise to the practical objections otherwise made in
715
relation to deemed trusts.

Commissioner Cole went on to state that:
In not recommending the wider adoption of a deemed trust model, the Commission
should not be taken to be recommending against that model. On the contrary, it appears
to me that many of the objections to the deemed trust model may be overstated. The fact
is, however, that industry opposition to trusts is so entrenched that any recommendation
in relation to them would very likely be vigorously opposed, and debate in relation to it
would be likely to be protracted. The Commission has therefore chosen to focus upon
reform recommendations to improve security of payment that have better prospects of
being accepted and implemented.716
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Commissioner Cole recommended that the Commonwealth enact security of payment
laws to address payment problems.
7.3.9.

Collins Report (2012)

In 2012, the NSW Government engaged former Commissioner of the NSW Independent
Commission Against Corruption, Mr Bruce Collins QC, to chair an inquiry into insolvency
in the NSW construction industry. The terms of reference called for the inquiry to:
1. Assess the extent and cause of insolvency in the construction industry.
2. Consider payment practices affecting sub-contractors, existing protections for
subcontractors and the impacts of insolvency on sub-contractors.
3. Consider legislative or other policy responses that can be taken to minimise the
incidence and impact of insolvency in the industry, including:

…
f.

the effectiveness of trust arrangements in protecting sub-contractor
payments retained by a lead contractor or principal.717

The Collins Report reviewed and critiqued the findings and recommendations of
previous inquiries that had considered imposing trust obligations before ultimately
concluding that a statutory deemed trusts scheme should be implemented.
Recommendation 6 states:
Any payment by a principal to a head contractor or by a head contractor to a
subcontractor on account of, or in respect of, any work done or materials supplied by the
head contractor, any subcontractor, sub-subcontractor or supplier whether as a result of
a favourable adjudication under SOPA or not, shall be made and treated in the following
way:


any cheque drawn upon a bank account in favour of the head contractor in
respect of such work shall be held on trust for the head contractor, subcontractor,
sub-subcontractor and supplier; and



the proceeds of any such cheques when banked will be held upon the same trust
for the head contractor, subcontractor, sub subcontractor and supplier;



where moneys are paid by electronic transfer they will be deemed to be held in
trust by the head contractor the instant they are received by electronic transfer
from the principal.

The statutory construction trust requirement should apply to all building projects valued at
$1,000,000 or more.
The statutory construction trust will be established for the purposes of paying the
subcontractors and suppliers.718

The Collins Report went on to detail specifics of how such a statutory deemed trusts
scheme would operate.
7.3.10.

Wallace Report (2013)

In 2012, the Queensland Government released a discussion paper seeking the
industry’s views on how effective the existing security of payment legislation was and
717
718
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how it could be improved. Mr Andrew Wallace was engaged to review the submissions
received and identify options for reform.
Several submissions noted the Collins Report recommendation that a construction trusts
scheme be introduced. Mr Wallace considered the proposal, but concluded that:
The Collins Inquiry recommendation for the establishment of a “Construction Trust” did
not receive wide support from the New South Wales Government … The Queensland
Government may consider keeping a “watching brief” on the developments in New South
Wales regarding the implementation of the “Construction Trust”, but I do not recommend
its implementation at this time.719

Mr Wallace did conclude that special protection was required for retention money, and
recommended establishing a ‘Construction Retention Bond Scheme’ under which
retention money deducted under construction contracts valued over $100,000 would be
held by an independent government agency. Under this scheme, retention money
would:


be held by a third party, and would not be available to the contracting party (e.g.
to use as additional working capital);



be released to either the contracted or contracting party only where both parties
consent or upon the direction or award of a court, an arbitrator, an adjudicator or
a third-party expert appointed by the parties; and



not be part of the contracting party’s property in the event of their insolvency or
bankruptcy.

7.3.11.

Evans Report (2015)

In 2014, the Government engaged Professor Phillip Evans to review the operation of the
CCA. On implementing trust obligations, Professor Evans noted:
Whilst acknowledging the significance and importance of this issue, due to the small
number of submissions on the matter, it has not been possible to provide a definitive
recommendation specifically addressing the concerns raised, and this is reflected in the
generality of my recommendation.720

In reference to the limited trust obligations existing under the CCA at the time, Professor
Evans recommended that:
Consideration should be given to amending div 9 s 11 of the Act in order to remove the
requirement that ‘the principal holds the retention money on trust for the contractor’, with
the trust money to be held instead by an independent third party. As with the Wallace
recommendation, the funds could be held by the Building Commissioner.721

7.3.12.

SERC Report (2015)

Following a number of high-profile insolvencies, the senate instructed the SERC to
inquire into insolvency in the building and construction industry. The terms of reference
for the inquiry included considering the adequacy of existing laws and other matters that
the SERC determined to be relevant.
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In discussing the merits of imposing PBAs or trust obligations, the SERC stated that it:
believes that PBAs, as employed in the United Kingdom and currently being trialled in
Western Australia and New South Wales, have the very strong potential to resolve the
payment problems that have beset the industry. The committee believes further that
PBAs can help minimise the great harm that the high level of insolvencies in the industry
is inflicting on thousands of businesses and the people who run them and work in them
every year. …
The committee believes that further consultation is required in examining the preferred
scope of any statutory construction trust/PBA as a means by which security of payment
can be achieved through Commonwealth legislation, including in particular to what scale
of projects it should apply to and whether it should apply only to retention payments or to
the entire contract.722

The SERC Report recommended the use of PBAs for projects funded by the
commonwealth, and further research into trusts, as follows:
The Committee recommends that commencing as soon as practicable, but no later than
1 July 2016, the [Commonwealth] Government undertake a two-year trial of Project Bank
Accounts (PBAs) on no less than twenty construction projects where the
Commonwealth’s funding for the project exceeds $10 million.
The Committee recommends that after the trial has concluded, a timely evaluation of the
trial of PBAs on Commonwealth funded projects be conducted with a view to making the
use of PBAs compulsory on all future Commonwealth funded projects and mandating
extending the use of PBAs to private sector construction projects
The Committee recommends that, while the Commonwealth trial of Project Bank
Accounts is underway, the Attorney-General refer to the Australian Law Reform
Commission for inquiry and report a reference on statutory trusts for the construction
industry. This inquiry should recommend what statutory model trust account should be
adopted for the construction industry as a whole, including whether it should apply to
both public and private sector construction work.723

7.3.13.

Murray Report (2017)

In response to the SERC Report, the Commonwealth engaged Mr Murray to review
Australian security of payment laws and determine best practice for the building and
construction industry. In addition to harmonising statutory payment and dispute
procedures, the Murray Report recommends introducing a statutory deemed trust
scheme. Recommendation 85 states:
A deemed statutory trust model should apply to all parts of the contractual payment chain
for construction projects over $1 million. The deemed statutory trust model outlined in the
Collins Inquiry provides a suitable basis.724

Mr Murray’s recommended scheme for statutory deemed trusts is summarised in Table
14.
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Scheme for statutory deemed trusts – Murray Report

General
operation

Any payment by a principal to a head contractor or by a head contractor to a
subcontractor for work done or materials supplied by the head contractor, a
subcontractor, sub-subcontractor or supplier would be made and treated as follows:
 any cheque drawn upon a bank account in favour of the head contractor in
respect of such work is held on trust for the head contractor, subcontractor, subsubcontractor and supplier;
 the proceeds of any such cheques when banked are held upon the same trust for
the head contractor, subcontractor, sub subcontractor and supplier; and
 where moneys are paid by electronic transfer they are deemed to be held in trust
by the head contractor the instant they are received by electronic transfer from
the principal.
The scheme would apply to all building projects valued at $1,000,000 or more.

That the scheme contains a provision modelled on section 8(2) of Ontario’s
Construction Lien Act R.S.O 1990, which provides:
Subcontractors
The contractor or subcontractor is the trustee of the trust fund created by
to be paid before
subsection (1) and the contractor or subcontractor shall not appropriate or convert
head contractor
any part of the fund to the contractor’s or subcontractor’s own use or to any use
draws from the
inconsistent with the trust until all subcontractors and other persons who supply
fund
services or materials to the improvement are paid all amounts related to the
improvement owed to them by the contractor or subcontractor.
Certificate to
bank to pay

Before the trustee makes any payment out of the trust account to a subcontractor, it
is required to submit a certificate to the bank stating that the proposed payment is
due and payable to a subcontractor engaged on the stated project.

Investment of
funds

After the principal makes a progress payment into the trust account, the trustee may
deposit the funds into an authorised investment pursuant to the Trustee Act 1925
(NSW).

Interest

When moneys are paid out of the trust bank account and such payments pay
subcontractors in full, the head contractor is then entitled to retain any interest earned
on the deposited funds from the date they were deposited into the trust account until
the date of the payment out to the subcontractors.

Liability of third
parties

To ensure that the provisions are all embracing and to protect subcontractors and
suppliers where trust funds are dissipated wrongfully, a provision similar to section
13(1) of the Ontario Act should be enacted. Under the heading “Liability for Breach of
Trust by Corporation”, section 13(1) provides:
In addition to the persons who are otherwise liable for breach of trust under
this Part,
a) Every director or officer of a corporation; and
b) Any person including an employee or agent of the corporation, who
has effective control of a corporation or its relevant activities,
who has sensed to, or acquiesces in, conduct that he or she knows or
reasonably ought to know amounts to breach of trust by the corporation is
liable for the breach of trust.

Subcontractors’
right to
information

A subcontractor who is a beneficiary under a statutory construction trust,
notwithstanding that payment to them may not be due, may request the trustee to
provide information on the time, date and details of payment made to the head
contractor trustee by the principal, and payments out of the account to any
subcontractor, and any reasons for non-payment or retention.

Record keeping

A trustee contractor is required to keep records of all payments into the trust account
by the principal and all payments out of the trust account by the trustee contractor
and the purposes of such payments.

Right to inspect
trust records

All subcontractors who have made claims for payment upon a contractor have the
right to inspect the accounts of the trust.

Appointment of
a new trustee

Upon the insolvency of the trustee, the beneficiaries are entitled to apply to the
Supreme Court for the appointment of a new trustee, notwithstanding that the due
date for payment of the beneficiaries’ claims has not yet occurred.
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Scheme for statutory deemed trusts – Murray Report
No breach of
trust if payment
in accordance
with
adjudication

It does not constitute a breach of trust if a trustee pays money out of a trust account
in accordance with a statutory adjudication (under the CCA for example) and it is later
determined by a court, arbitrator or by expert determination, that the amount owing to
the subcontractor or the sub-subcontractor or supplier, as the case may be, is more
or less then the adjudicated sum paid out.

Retention sums

Retention money is held in the trust account. Retention money is paid out of the
account in accordance with any relevant certificate, agreement between the parties,
statutory adjudication, or a decision of a court of competent jurisdiction, an arbitrator
or expert determination, as the case may be.

Interest on
retention sums

Where retention money is held past its scheduled release date on account of a
dispute concerning the entitlement the retention money, upon the resolution of the
dispute, the head contractor or the subcontractor, as the case may be, shall be
entitled to the interest earned. Where the retention money is insufficient to provide for
the cost of any necessary rectification work, then the interest earned shall be
available to provide for such work.

Table 14: Statutory deemed trusts scheme as recommended in the Murray Report

7.4.

Project bank accounts

Since 2013, PBAs have been used on a public works projects in WA, NSW, Queensland
and the Northern Territory to protect payments owed by head contractors to first tier
subcontractors. PBAs were explained by Griffiths, Lord and Coggins as follows:
A PBA is a ring-fenced bank account from which payments are made directly and
simultaneously to a lead contractor and members of the hierarchical contracting supply
chain. The PBA may either be held in the sole name of the main contractor as trustee
(‘single authority’ approach), or in the joint names of main contractor and client
(‘dual authority’ approach).
Under a PBA, the main contractor submits its progress payment to the client under the
main contract showing a breakdown of payments to each of the suppliers. Once
approved, the client pays the total amount of the progress payment into the PBA, and
payment is then made out of the PBA to each of the suppliers with the dual agreement of
the client and main contractor. Direct payment to the suppliers from a PBA enables the
traditional lengthy contractual payment credit terms, which typically exist in subcontracts
within the construction industry, to be bypassed ensuring a much quicker flow of funds
down through the supply chain.
A PBA has trust status by virtue of being linked to a trust deed, which sets out the
trustee’s obligations with respect to operating the PBA and ensures that funds in the
account are protected for the beneficiaries – i.e., those subcontractors and suppliers who
have signed a joining deed (single authority) or deed of adherence (dual authority) – in
the event of main contractor insolvency. In addition to faster payment and protection of
funds against insolvency, PBAs offer transparency of payment flow throughout the supply
chain.725
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7.4.1.

PBAs in WA

As discussed in Chapter 3, since September 2016, BMW, one of the principal
government entities responsible for delivering public works projects in WA, has used
PBAs on all of its projects valued between $1.5 million and $100 million that use the
AS2124-1992 general conditions of contract.
A PBA under the BMW model is established pursuant to a contractual requirement. This
requirement is contained in contractual conditions that accompany a BMW tender
request. By submitting an offer in response to a BMW tender, a party submits an offer to
perform the given scope of works and to manage its payment obligations to its
subcontractors through a PBA. When BMW accepts a tenderer’s offer, the establishment
of a PBA, and all that it entails, becomes an agreed contractual requirement.
Within 28 days of the contract award, the head contractor is required to provide BMW
with executed copies of:


a PBA trust deed poll. This an agreement between BMW and the head contractor
setting out how the trust will operate;



a PBA agreement. This is an agreement between BMW, the head contractor and
the bank setting out how the PBA will operate; and



a deed of release or a priority deed poll. These are only required if a third party
has a secured interest over the head contractor’s assets. In these circumstances,
the holder of the secured interest would need to provide a signed document to
either exclude the PBA from their security interest or suborn their interest in the
PBA funds to the interest of the PBA subcontractors.

Table 15 explains how the payment cycle operates under BMW’s PBA model.
Step

Day 0

Day 14

Day 19

Day 28

1.

Superintendent’s rep
receives the payment
claim from the head
contractor.

2.

Within 14 calendar days after receiving a claim for
payment, the Superintendent’s representative
issues to BMW and the head contractor a payment
certificate.

3.

Within 19 calendar days of submitting the payment claim, the head
contractor issues the payment instruction to BMW, the bank and its
subcontractors.

4.

Within 28 calendar days of receiving the payment claim, BMW pays the amount shown in the
payment certificate into the PBA, from where it is disbursed to the head contractor and its
subcontractors in accordance with the payment instruction. All cash retentions withheld by the
head contractor are disbursed to the retention sub-account (a separate trust account).
Table 15: Operation of PBAs in WA
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7.4.2.

PBAs in Queensland

Queensland is the most active Australian jurisdiction in the use of PBAs.
On 1 March 2018, the first part of the BIF Act commenced operation, which requires the
use of PBAs on public works projects valued between $1 million and $10 million. 726
The BIF Act requires that a head contractor on a public works project establish a PBA
within 20 business days after entering into the first subcontract.
The BIF Act requires the head contractor to establish a trust account with three separate
sub-accounts – a general trust account, a retention trust account and a disputed funds
trust account. The BIF Act provides for the head contractor to be the trustee of the PBA,
with the head contractor and each of its subcontractors having a beneficial interest in the
amounts held.
The payment process for a PBA under the BIF Act is described in Table 16.
Step Event
1.

Head contractor
makes a payment
claim to the
principal

Description
The head contractor’s payment claim must be accompanied by a subcontractor
payment summary. This summary must include details of all:



subcontractor payment claims that have been received at the time of issue
of the subcontractor payment summary; and
payment instructions that have been issued.

2.

Certification and
payment into the
PBA

The principal assesses and certifies the work completed, issues a payment
schedule and, when due, makes payment into the PBA.

3.

Payment
Instruction is
given to the bank,
copy is given to
the principal and
subcontractors.

The head contractor prepares a payment instruction and gives it to the bank
administering the PBA. The payment instruction includes:





the name of each party to be paid;
the bank account details of each party to be paid;
the amount each party is to be paid; and
the date a payment will be or was made to each subcontractor beneficiary.

The head contractor must, within 3 business days of giving the bank the
payment instruction, give a copy of the payment instruction to the principal and
the relevant subcontractors. The following information is given to each
subcontractor beneficiary:




4.

Bank makes
payment.

the amount to be paid to the subcontractor beneficiary;
the amount, if any, to be withheld and paid into the retention account ; and
the amount, if any, to be paid into the disputed funds account as an
amount subject to a payment dispute involving the subcontractor
beneficiary.

The bank makes payment to the subcontractors and the head contractor
simultaneously.
Table 16: Payment process for PBA under the BIF Act

Under the BIF Act, the requirement to use PBAs can be extended to private building
projects.727 The Queensland Government stated that the requirement to use PBAs will
apply private building projects valued over $1 million and will come into force on 1

726
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January 2019 after a review of the initial phase had been conducted. 728 This date has
since been pushed back to 1 March 2019.729

7.5.

Trust models considered

To address items 4 and 5 in the Terms of Reference, stakeholders were consulted on
different types of trust arrangements that could be introduced. Three different trust
models were discussed, namely:
1. Retention trusts: legislation would provide that a party that deducts retention
money from progress payment(s) made under a construction contract is required
to hold that money in a separate trust account. The party holding the retention
money would have a primary beneficial interest in the retention money, equal to
their contractual right of recourse. The party from whose progress payment(s) the
retention money was deducted would have a secondary beneficial interest in the
retention money, entitling them to any residual amount remaining after the
exercise of any recourse right.
2. PBAs: the use of PBAs in WA would be expanded to other public works projects,
followed by enacting legislation similar to the BIF Act to mandate the use of PBAs
on private projects and possibly extend the operation beyond first tier
subcontractors.
Under the PBA model, money received by a head contractor on a project would
be held for the benefit of the subcontractors and suppliers that have provided
labour and/or materials on that project. These subcontractors and suppliers would
have a primary beneficial interest in the money received and the head contractor
would have a secondary beneficial interest. The head contractor’s secondary
beneficial interest would entitle it to the residual portion, if any, of the amount
received after the subcontractors’ and suppliers’ interests have been satisfied,
and any retention money deducted is transferred to a discrete retention trust
account. If retention money is deducted, it would be held subject to the same
beneficial interests as are described above for retention trusts.
3. Statutory deemed trusts (or construction trusts): legislation based on the
recommendations in the Murray Report would be enacted in WA to provide that a
head contractor and each subcontractor in the contractual chain who receives
payment for work done by a party lower in the contractual chain is deemed to
hold the money in trust for the benefit of that party lower in the contractual chain.
The parties’ beneficial interests in such funds received, and any retention money
deducted, would be the same as are described above in relation to PBAs.

7.6.

Responses from stakeholders

Stakeholder feedback was sought on each of the three trust models outlined above.
Stakeholders were asked to identify the likely costs and benefits that may accrue from
imposing trust obligations and to consider possible implementation issues. The views of
stakeholders fell into the following categories:

728
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7.6.1.

those that supported the imposition of trust obligations;
those with a mixed position (e.g. supported a limited imposition of trust obligations
or contended more work is required to justify the imposition of trust obligations or
to develop a considered and targeted trust model); and
those that opposed the imposition of trust obligations.
Support for imposing trust obligations

Stakeholders representing subcontractors and employees were strongly supportive of
imposing trust obligations. These stakeholders were SWA, AMCA, MEA, CCF, MPDA,
MPGA, NECA and the CFMEU.
Prefacing its support, the CFMEU referenced the Collins Report, which noted that funds
received by head contractors for work performed by subcontractors are often diverted to:






paying off the tail of other jobs or paying claims relating to other jobs;
paying off or reducing a bank overdraft or other loans or debts;
purchasing property;
discretionary expenditure of a personal nature; and
perhaps the most importantly of all given its susceptibility to cyclical movements
in the financial market and the economy generally, collateral development activity
engaged in by the builders.730

The CFMEU stated that imposing trust obligations is essential to safeguard against
misuse and misappropriation of project funds. The CFMEU further stated that imposing
trust obligations would:


improve the structural stability of the construction industry;



reduce underbidding for projects; and



force businesses in the construction industry to become adequately capitalised.731

SWA referred to ASIC statistics, discussed in Section 3.3.9 of this report, to highlight the
extent of the losses stemming from building and construction industry insolvencies in
WA and the incredibly low returns received by subcontractors which typically rank
amongst unsecured creditors.732
NECA stated that it:
supports trusts as the fairest and most legally robust means of ensuring the rights of all
parties to receive contractual payments are protected. A construction trust would prevent
money paid to the head contractor from being used for other purposes or, in the case of
a head contractor’s insolvency, being made available to an administrator or liquidator.733

CCF, MEA, MPGA, MPGA, expressed their support in similar terms. MEA noted the
potential benefits stemming from adopting a statutory deemed trusts scheme include:


Secures payments due to subcontractors and suppliers in circumstances where
an entity against whom a payment claim has been made becomes bankrupt or
insolvent.
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Subcontractors and suppliers may reduce their prices in contemplation of
receiving guaranteed payments out of trust.
May facilitate the growth of small businesses by reducing the risks of nonpayment in the event that an entity from which payment is owed becomes
insolvent.
Should prevent contracting parties from using money received for works or
materials provided by subcontractors and suppliers as part of their operating cash
flow – this would constitute a breach of trust.734

AMCA supported the views expressed in the Murray Report on the benefit of statutory
deemed trusts. In addition to similar views expressed by other supporting organisations,
AMCA argued that imposing trust obligations would reduce the number of insolvencies
experienced in the construction industry and consequently reduce claims against the
Commonwealth FEG scheme from the construction industry (see Case Study 5 in
Section 7.7 for an explanation of this scheme).735
A preferred model?
Among the stakeholders who supported imposing trust obligations, a preference was
expressed for retention trusts and/or statutory deemed trusts.
CCF indicated that retention money should be held in a separate trust account because
“retention moneys belong to the subcontractor and are just being ‘minded’ by the head
contractor and that the head contractor’s balance sheet should reflect this”. 736 Similarly,
SWA commented that “these are funds that belong to the contractor who has completed
the works and often represents their profit margin on projects”. 737 However, MEA
considered that retention trusts “whilst a valuable tool, do not solve the broader
problem”.738 MEA contended that statutory deemed trusts are most appropriate for
securing payment.739
Most stakeholders who supported trust obligations did not support legislating for the use
of PBAs. While most acknowledged the protection afforded by PBAs, it was considered
that the administrative costs were high, and applying PBAs down the contracting chain
or to private projects would be difficult. NECA stated:
Given that a PBA has trust status and allows for simultaneous payment of moneys to the
head contractor and subcontractors, a PBA offers a higher level of protection for
subcontract payments than traditional payment mechanisms. The trust status of the PBA
prevents money paid to the head contractor from being used for other purposes.
Notwithstanding the above comments, NECA WA believes that construction trusts are
superior instruments to PBAs, as they provide an enhanced level of protection of the
funds contained in the trust and are more administratively efficient.740

Similar observations were made by MPGA, CCF, MEA and AMCA.
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While expressing cautious support for imposing trust obligations, LSWA preferred
statutory construction trusts over PBAs, stating:
Typically, PBAs do not protect subcontractors down the chain below the head contractor
and first tier subcontractors. Whether to pass down the PBA scheme into lower tier
subcontracts becomes more of an acute cost/benefit issue.741

And:
there is a role for PBAs in certain large government projects and private industry ones,
but it shouldn’t be legislated for everything.742

SWA expressed a similar view stating:
SWA supports either a regime of project bank accounts, or statutory trusts becoming the
industry standard. We consider that the deployment of project bank accounts on all
government projects over $1 million to be an immediate necessity743.

Costs and implementation
Most stakeholders who supported imposing trust obligations acknowledged that
retention trusts or statutory deemed trusts would impose a cost on the industry and their
members’ businesses. However, all considered that it was a price worth paying.
NECA commented that subcontractors “could not have their cake, and eat it too”. 744 A
clear reference to the fact that subcontractors may incur costs in administering trust
accounts for money held for sub-subcontractors.
All stakeholders considered that industry education would be vital to the effective
operation of any reform and accepted that phased implementation may be required.
However, SWA, MPGA, AMCA and NECA indicated they did not support a phased
approach that incorporates retention trusts only. On the other hand, LSWA considered
that a more measured approach is required stating:
The Society is of the view that there should be a roll out first of a statutory construction
trust scheme for retention moneys, and that a broader statutory construction trust
scheme for progress payments should be contingent on industry acceptance of trust
arrangements and other factors. These factors would include, with industry input, an
assessment of the success of the retention scheme and consideration of administrative,
financial and economic aspects of broadening it to progress payments745.

7.6.2.

Mixed support

LSWA expressed the view that:
There is a good rationale for statutory construction trusts (as recommended by the
LRCWA, Mr Collins and Mr Murray). The Society supports the recommendations of the
LRCWA, Mr Collins and Mr Murray in principle.746
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But that also that:
More consideration needs to be given to educating industry as to how a statutory
construction trust scheme would work in practice and to the administrative issues and
costs.747

In light of this, LSWA favoured a phased implementation, stating:
The Society is of the view that there should be a roll out first of a statutory construction
trust scheme for retention moneys, and that a broader statutory construction trust
scheme for progress payments should be contingent on industry acceptance of trust
arrangements and other factors. These factors would include, with industry input, an
assessment of the success of the retention scheme and consideration of administrative,
financial and economic aspects of broadening it to progress payments748

SoCLA expressed support for imposing retention trusts. However, with regard to the
broader imposition of trust obligations, it stated:
a system that requires the payment of every payment claim to be made into a project
bank account or trust account, might not be necessary if the rapid adjudication system is
made accessible for small value claims and trust accounts are required for retention
funds.749

AIB noted that while it supports the need to secure money due to all parties within the
contracting chain, it was unable to offer a view on implementing trusts without further
clarification and consultation on the trust structure, operation and oversight. AIB
expressed concern over:


how a cascading trust model would operate;



how a trust system would operate when subcontract payment cycles are not
aligned with head contract payment cycles (i.e. some trades are paid weekly or
fortnightly vs. the monthly payment cycle common to head contracts);



how confidential pricing information would be protected where subcontractor
beneficiaries have a right to inspect trust records. 750

RI expressed strong support for imposing trust obligations for retention money, stating:
Contractors are not in the business of banking and should not use capital that is being
retained on behalf of someone else as a guarantee to secure completion of works for its
own cash flow. It is common that contractors end up in liquidation and retention moneys
cannot be protected unless they are held in trust.751

However, RI opposed imposing statutory deemed trusts stating:
Such systems go to the heart of freedom to contract and operate a business with minimal
government interference and are likely to cause significant resentment in the industry,
leading to increased administration and increased dispute.752
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7.6.3.

Opposition to imposing trust obligations

Opposition to the imposition of trust obligations was expressed by MBA, CCAWA and
HIA. MBA noted that imposing trust obligations would likely result in increased business
costs in relation to:









Accounting and finance department costs to set up, manage and report on a separate
trust account.
Duplication of accounting pay-runs, bank reconciliations, bank fees etc. from multiple
accounts as opposed to one account and one source of funds.
Auditing costs and third-party reporting costs.
One-off cost of process and procedural modification within businesses to adapt to the
new regime.
One-off cost of contract clause modifications to manage dealings with parties to the
contract to reflect the changes.
Communications to all stakeholders and parties to the contract.
Training and education around the new regime …
Costs associated with sourcing and managing alternative working capital.753

MBA noted that these increased business costs, particularly barring access to traditional
sources of working capital, would increase the risk of builder insolvency in the short-tomedium term. This may reduce competition in the construction in the industry, and
increase costs to end users.754 CCAWA expressed similar concerns.755
PCA indicated they did not support PBAs, arguing instead that there should be greater
levels of capitalisation in the industry.756
HIA stated that:


‘ring fencing’ funds would:
o negatively impact a builder’s
subcontractors and suppliers; and

ability

to

make

prompt

payment

o negatively impact upon a residential builders’ ability to obtain home
indemnity insurance (required under the HBCA).


Small businesses lack the expertise to manage the complex and onerous legal
and financial obligations that trusts impose, which creates risk of unintended
breaches of trust.



Introducing trust obligations merely re-assigns risk; the increased risk placed onto
other parties needs to be considered.757

Trust models
While MBA, HIA, CCAWA and PCA oppose trust obligations, both MBA and HIA
commented on the various models.
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On retention trusts, MBA commented that it:
is not blind to the appeal of RTFs as fair and reasonable. However, the Association is
cautious about the implementation of such arrangements, preferring to see the testing of
changes to the Construction Contracts Act to ensure prompt payment and quick dispute
resolution before imposing further regulation on industry.758

HIA contended that retention money is not commonly withheld on residential projects,
and the residential sector should be exempt from retention trust requirements, stating:
If the Government were minded to move to require retention money to be held on trust
the residential building industry should be exempt from such requirements. For those
residential builders who do require retention sums and who then may be required to hold
that money on trust, the current risk on projects within an environment dominated by
negative cash flow will only be exacerbated.759

On whether retention moneys should be protected HIA stated:
as long as a head contractor is able to comply with contractual obligations in relation to
retention money, how those monies are treated prior to that is legitimately and
appropriately within the discretion of the head contractor.760

Both MBA and HIA considered that PBAs were not a preferred model if trust obligations
are to be extended to private projects. MBA surveyed its members who had experience
operating PBAs on BMW projects. According to MBA:
The vast majority of survey respondents (more than 90 per cent) did not support the
introduction of PBAs. With one exception, the respondents pointed to the additional
administration required by PBAs – setting up of the accounts, duplication of business
processes and additional processing and certifying. A number of respondents remarked
on the restriction on cashflow caused by PBAs and others noted that the regime only
protects first tier subcontractors.761

HIA commented that:
To apply PBAs on residential buildings would demonstrate a lack of understanding of
how residential building contracts operate. The milestone progress claim system
embedded in most residential building contracts would make the operation of a PBA
complex if not impossible to operate in a way that improved payment security to
contractors in practice. An average detached home would typically involve the
submission of 2-300 separate invoices which would not align with the milestones in the
contract. Having the client essentially having to sign-off on this number of payments
would be cumbersome in the extreme.762

Both MBA and HIA considered that if the Government was to impose trust obligations
that apply to all payments owed under a contract, cascading statutory deemed trusts
was a preferable model. Specifically, HIA stated:
Notwithstanding HIA’s opposition to all forms of trust arrangements, construction trusts
are preferable to PBAs simply on the basis that they are less administratively complex.…
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[Further] … as a fundamental matter of fairness and equity if a party in the contractual
chain is subject to a mandatory condition under legislation, that condition or right, as a
matter of commercial risk management, should be able to be reflected throughout the
entire contracting chain.763

Both MBA and HIA indicated that, if implemented, statutory deemed trusts should only
apply to projects valued over $20 million. MBA stated that:
While Master Builders concedes construction trusts are preferable to PBAs, it does not
support the introduction of such trusts until improvements to the CCA have been
implemented and given time to take effect. However, of the two trust models presented,
the cascading trust approach is favoured and should be applied to all projects over a
financial threshold of $20 million.764

7.6.4.

Other views expressed

Reddifund also submitted comments on trust obligations and preferred models.
Reddifund is an Approved Worker Entitlement Fund (AWEF) under the Fringe Benefits
Tax Assessment Act 1986 (Cth) and clause 17 of the Building and Construction General
On-site Award 2010 (Federal Award). While Reddifund did not oppose trust obligations it
commented that:
a. The problems relating to security of payment extend not only to contractors in the
construction industry, but also to employees of contractors and subcontractors.
b. Further, steps taken to provide better security of payment to subcontractors and
suppliers may prejudice the rights and ability of employees to recover redundancy
entitlements from employers.
c. Whilst there may be a higher level of security of payment to employees if security of
payment reforms extend to the establishment of statutory trusts and/or project bank
accounts on a broad basis, this will not provide a comprehensive solution because:
i.

there is no assurance that legislation that will be adopted by State and Federal
Governments will include a sufficiently comprehensive statutory construction
trust or project bank account scheme: there is a distinct possibility that, if such
schemes are introduced, they will have limitations as to extent of them being
required which will continue to place redundancy payment obligations to
employees at risk, especially at the small end of the industry (depending on
where the requirements for statutory trusts or project bank accounts will cut off);
…

iii.

indeed, the establishment of a statutory construction trust and/or project bank
account system quarantines funds for payment to subcontractors and suppliers:
this outcome therefore denies the insolvent employer’s employees access to
those funds for payment of their redundancy entitlements, and erodes the pool
of funds that might otherwise have been available for payment of employee
redundancy entitlements.765

On this basis, Reddifund proposed that if trust obligations are to be imposed, businesses
in the industry should also be required to pay redundancy entitlements owed under the
Federal Award for employees into an AWEF (like Reddifund). Reddifund proposed that
this requirement should be applied either through State-based legislation, or via
763
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procurement policy on public works projects.766 The CFMEU supported Reddifund’s
proposals, stating:
To counteract any potential prejudice against employees, the CFMEU strongly supports
the introduction of legislation mandating that redundancy entitlements be contributed by
the employer directly into an Approved Worker Entitlement Fund.767

7.7.

Discussion and recommendations

Before identifying any preferred trust model, it is necessary to consider the effect of
imposing trust obligations in the industry. This is important because the barrier to
governments implementing previous recommendations for trust schemes has been the
costs and complexity it would place on industry participants. In some cases these costs
have been significantly overstated, in others they have been ignored entirely.
7.7.1.

Impact of trust obligations

Impact on trustees
Complying with trust obligations – whether for retention money held or for both retention
money held and progress payments received and held on trade credit – will increase
costs for trustees. These costs include:
1. transitional or implementation costs;
2. ongoing additional administrative costs;
3. ongoing additional finance costs; and
4. ongoing audit costs.
Imposing trusts may also result in savings as parties lower in the contractual chain
reduce the risk premiums factored into their quotes as a result of the reduced risk of
non-payment.
Implementation costs

If trusts were introduced, parties having trust obligations imposed upon them would have
to develop new accounting policies, modify existing account systems and educate their
staff. These costs are an unavoidable aspect of any reform to industry payment
practices. While likely a considerable cost, it would be one off and reduced by
businesses developing new accounting policies and procuring education services cooperatively through industry associations.
Stakeholders also noted legal costs associated with developing trust deeds and
modifying contracts, however such costs only apply to PBAs, not to a trust relationship
deemed to exist by statute.768
Administrative costs

Table 17 identifies the ongoing additional administrative tasks that would need to be
performed on each project covered by a retention trust, a PBA or a statutory deemed
trust.
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Trust model

Anticipated additional administrative tasks per project


Retention trust








PBA






Statutory
deemed trust






Establish a new trust ledger (or a division with an existing master trust
ledger).
Potentially, open a new trust account(s).
Update the trust ledger each payment cycle to record changes in retention
money held.
Reconcile the trust ledger against the relevant trust account(s) at the end of
the project.
Settle the trust deed (BMW has simplified this process by using a deed poll
instead of having individual subcontractors sign up) and other associated
instruments.
Open a new set of project bank accounts incorporating all relevant
subcontractor banking details.
Establish a new trust ledger (or a division with an existing master trust
ledger).
Prepare a payment instruction setting out the distribution of trust money
each payment cycle.
Prepare payment reports for the principal and subcontractors each payment
cycle.
Update the trust ledger each payment cycle to record project transactions
occurring within that payment cycle and changes in retention money held.
Reconcile the trust ledger against the relevant trust accounts at the end of
the project.
Establish a new trust ledger (or division with an existing master trust ledger).
Potentially, open a new trust account(s).
Update the trust ledger each payment cycle to record project transactions
occurring within that payment cycle and changes in retention money held.
Reconcile the trust ledger against the relevant trust accounts at the end of
the project.

Table 17: Additional administration required for projects under different trust models

Considering the tasks identified in Table 17, it appears that PBAs would present a higher
administrative cost than either retention trusts or statutory deemed trusts. It is also likely
that, over time, the first three additional administrative tasks identified for both retention
trusts and statutory deemed trusts could be streamlined or automated. I agree with
Commissioner Cole, “that many of the objections to the deemed trust model may be
overstated”,769 at least with regard to the additional administrative burden.
Likewise, as the Collins Report pointed out:
views sought from independent and experienced practitioners in the industry confirmed
and supported the Inquiry’s own view that statements made along the lines that there
was a significant administrative dead weight imposed on the industry if the construction
trust was introduced, were not supported by the evidence before the Inquiry and ought to
be rejected.770
Additional finance costs

Trust obligations may impose additional finance costs on industry participants.
Trust obligations require trustees to treat trust property as distinct from their own
property. Requiring head contractors to hold money owed to subcontractors in trust
effectively amounts to a restraint on the use of a traditionally available and cheap source
769
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of working capital. While many have expressed views on whether it is ethical to use such
funds as working capital, it is legally permissible. As was stated in the Collins Report:
Although the subcontractor’s claim to be paid legitimate progress claims out of the
payments made by the principal to the head contractor rests upon a strong moral basis
and is what any fair-minded observer would expect to take place, it is clear that the law
does not recognise any right to such moneys in rem and has contented itself to this point
with confining the subcontractor to its rights in contract against the head contractor.
Unless there is some kind of statutory intervention, the subcontractor has no entitlement
to make any claim directly against the principal or against the fund itself in rem. It is
confined to its contractual rights against the head contractor.771

Despite such observations, past reviews and inquiries have tended to discount finance
costs associated with the loss of working capital. While a comprehensive economic
analysis was outside of the scope of this inquiry, DMIRS did some preliminary modelling
of the likely costs. The modelling suggests that:



retention money held by a head contractor, at any given time, equates to
approximately 3.7 per cent of its annual revenue; and
payment made by a principal and held by a head contractor on trade credit, at
any given time, equates to approximately 7.3 per cent of its annual revenue.

This modelling assumes that a head contractor:


subcontracts 80 per cent of the value of its contracts;



takes 30 calendar days after receiving payment to pay its subcontractors; and



deducts retention money from its subcontractors at 5 per cent of the value of their
subcontracts.

This analysis can be extended to parties lower down the contractual chain that have
trust obligations imposed upon them, however the amounts held relative to a business’s
annual revenue should decline as the percentage of work subcontracted is assumed to
reduce each step down the contractual chain. If a head contractor is poorly capitalised
and relies on 100 per cent of these funds as a source of working capital, then
introducing PBAs or deemed statutory trusts to all projects that the head contractor
undertakes means that it would need to find an alternative source of working capital
equal to 10 per cent of its annual revenue. On the other hand, a better capitalised head
contractor, which only relies on retention money as a source of working capital, would
only need to find alternative working capital equal to 3.7 per cent of its annual revenue.
The proportion of a head contractor’s workload that is captured by trust obligations is
also relevant. Using the two hypothetical head contractors described above, if PBAs or
statutory deemed trusts only applied to half of their projects, these head contractors
would only need to find alternative working capital equal to 5 per cent and 1.85 per cent
of their respective annual revenues. This was touched on by AIB in its submission where
it noted that a statutory deemed trust scheme that has a project trigger threshold of
$1 million “would provide little protection for participants in the residential segment of the
industry, where house builds rarely reach that value”,772 and thus would impose minimal
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impact on the financing costs of head contractors operating in the residential sector of
the industry.
Alternative sources of working capital are debt, equity or a combination of both. These
sources come at a higher cost than retention money or money held on trade credit,
which were observed in the Collins Report to resemble a revolving, interest free,
overdraft facility.773 DMIRS modelling suggests that replacement working capital
obtained via a debt facility may result in the additional interest expense set out in
Table 18.
Trust model

Additional interest cost as a percentage
a head contractor’s annual revenue

Retention trust

0% - 0.409%

PBA

0% - 0.982%

Statutory deemed trust

0% - 0.849%

Table 18: Estimated additional interest costs on replacement of working capital

Where a head contractor’s costs would fall within each of these ranges would depend
upon how well or poorly capitalised they are and the proportion of their workload
captured by the relevant trust models. These estimates of additional interest costs are
broadly consistent with:


MBA’s survey results regarding the impact of PBAs under the BMW model.
MBA noted that its members reported additional project costs of between 1-2 per
cent on projects where PBAs were used;774



the modelling conducted by Deloitte Access Economics (Deloitte) in 2016 and
2017 for the Queensland Government on the likely impact of introducing PBA
legislation.775 This modelling appears to employ a similar approach to the
modelling conducted by DMIRS, which compares financing costs with and without
trusts obligations in place; and



the modelling conducted in the Anderson Report for the NSW Government. While
Anderson Consulting’s modelling found that imposing statutory deemed trusts
would increase finance costs by 0.6-2.3 per cent,776 this modelling was carried
out in the early 1990s when interest rates were considerably higher. 777

This modelling assumes that access to debt is available. As has been discussed earlier
in this report, businesses in the building construction industry tend to be poorly
capitalised, which means that they generally have limited collateral to offer a bank in
exchange for access to a debt facility. Imposing trust obligations would make availability
of collateral scarcer as banks would no longer be able to rely on security interests
covering businesses’ gross accounts receivable or cash at hand. To obtain access to
debt facilities, business owners may have to offer up collateral from outside of their
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businesses (e.g. mortgages over their private investment holdings). In exchange for
putting their assets at risk, an added premium akin to a guarantee fee will likely be
required by business owners. It is difficult to estimate what the added premium may be
as it will vary on a case-by-case basis.
With regard to using equity as a replacement source of working capital, the cost is
harder to estimate given the differing premiums owners may place on their capital. Even
with a single owner operating two different businesses, the owner may require a higher
return on money invested in one business than in the other as they view that business
as being inherently riskier. Notwithstanding these difficulties, it is possible to illustrate the
general principles by reference to an example (see Case Study 5).
As with sourcing replacement working capital through debt, the cost of equity financing
will also depend on how well capitalised a business is and what proportion of a
business’s workload is captured by the relevant trust scheme.
Many businesses in the building and construction industry will not have sufficient
collateral to offer a bank in exchange for access to debt facilities or have owners that are
able to act as guarantors or contribute additional capital. For these businesses, retained
profits are their only option to source alternative working capital, and accumulating an
adequate amount will take time.
Case Study 5 – Equity Financing
Builder X has an annual revenue of $100 and annual operating costs of $97 resulting in a profit of $3 (or
3%). Builder X’s owner holds a $15 equity position in Builder X (i.e. the assets of Building X exceed its
liabilities by $15). Builder X’s owner accordingly makes a 20% return on its investment annually ($3/$15).
Builder X relies on its ability to use retention money and money held on trade credit as working capital. If a
PBA or statutory deemed trusts scheme were to be introduced, Builder X would need access to an
additional $10 of working capital.
Builder X is unable to gain access to an overdraft facility but its owner is confident that it can raise the
$10 through a combination of additional capital contributions and retained profits.
If Builder X’s annual revenue and operating costs are the same after the additional equity is injected into
the business, Builder X’s owner’s return on investment falls from 20% ($3/$15) to 12% ($3/$25). Builder
X’s owner considers this an inadequate return, particularly in light of the risky nature of the industry. In
order to maintain the pre-trust level of return on investment for its owner (20%), Builder X needs to:




increase its revenue by 2% ($102 up from $100) while not increasing its operating costs, that is,
by passing the cost increase on to its customers;
decrease its operating costs by 2.06% ($95 down from $97) while not decreasing its revenue, that
is, by obtaining better prices from its subcontractors; or
some combination of both.

If Builder X is unable to pass the cost onto its customers or obtain equivalent reductions in prices from its
subcontractors, the cost associated with the imposition of trust obligations will be borne by Builder X’s
owner.

Ongoing audit costs

A trust scheme that requires regular, professional third-party audits to be carried out
would impose considerable cost. Under the retention trust scheme operating in NSW,
head contractor are required to have their trust accounts audited annually and to lodge
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audit reports with the Department of Finance, Services and Innovation (NSW). The cost
of a professional third-party audit conducted for the purpose of the NSW scheme is
estimated to be between $3,000 and $10,000.778
It is worth noting that the NSW scheme has a very limited scope in that it only applies to
head contractors for retention money deducted from their subcontractors on projects
valued over $20 million. Professional third-party audit of trust accounts under trust
schemes with a broader scope, such as that proposed in the Murray Report, would be
more costly as:


there would be thousands more projects captured by a scheme with a $1 million
triggering threshold than a scheme with a $20 million triggering threshold
(see Section 7.7.5. and Appendix F);



each captured project may have multiple layers of trustees, each needing to have
their own separate audits conducted; and



each audit would be more time consuming and complex as all project
transactions would need to be verified, not just those relating to retention money.

While the LRCWA Report recommended third-party audit of trust records, 779 the Collins
Report and Murray Report did not. The Collins Report and Murray Report instead
recommended that auditable records be kept and beneficiaries have the right to review
trust records.780
Input savings – reduction in subcontractor prices

When a party bids for construction work, it includes a premium in its profit margin to
cover the possibility of the contractual counterpart defaulting on its obligation to pay for
work performed.
Imposing trust obligations reduces the risk of counterpart default, or at least reduces the
consequences stemming from counterparty default. Recognising the reduced risk,
parties that benefit from the protection of a trust scheme can reduce the risk premiums
in their profit margins, thereby reducing the price for their services. Other competing
businesses will in turn lower their prices so as not to lose out on work, and the market
price for the service will settle to a lower equilibrium. The LRCWA Report stated that:
any additional accounting costs are unlikely to increase the cost of building because
those costs are likely to be more than offset by a more secure payment system which will
do away with or reduce the need to build into the contract price a sum to cover defaults
or delays in payment. The New South Wales Security of Payment Committee claims that
conservative estimates of cost savings of a more secure payment system are five per
cent of current gross project costs. It argues that this can be demonstrated by the tender
price reductions for direct payments from government on building contracts as compared
to project costs on private contracts. This difference exists because default costs and late
payment costs are built into the industry's pricing structure for private contracts but not
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for government contracts. If the risks are reduced or eliminated, the competitive nature of
the industry should eliminate the built-in pricing factor for default or delay in payment.781

The extent of any reduction in subcontractor prices will depend upon the scope of the
trust scheme. A retention trust scheme, operating on its own, provides less protection for
parties down the contractual chain than a PBA or statutory deemed trust scheme. As
such, the reduction in risk premium associated with a retention trust scheme, operating
on its own, would be comparatively less and result in a smaller reduction in
subcontractor prices.
The proportion of a business’s workload covered by the relevant trust scheme will also
impact any reduction in prices. A subcontractor that predominantly carries out work on
larger projects, valued above the applicable triggering threshold, will experience a
greater reduction in risk than a subcontractor that predominantly carries out work on
smaller projects, valued below the applicable triggering threshold, and consequently
may be more able and willing to offer a reduction in its prices.
It is further possible that subcontractors will find the extent of the protection afford by a
trust scheme to be difficult to quantify. Consequently, any reduction in prices may be
incremental and not observable in the short term.
Net impact on trustees

The net effect of operating subject to trust obligations will vary depending upon the
particular circumstances of a business. To assess the impact, a number of factors need
to be considered, each of which is outlined below. As these factors will vary significantly
from business-to-business, it is not possible to arrive at an overall statement on the net
impact.
1. What projects does the trust scheme apply to and are these projects the business
commonly undertakes? As noted earlier in this section, a statutory deemed trusts
scheme with a $1 million project value triggering threshold would have little or no
impact on most businesses that operate in the residential sector of the building
and construction industry.
2. As a consequence of the trust scheme applying to projects the business
commonly undertakes, how much alternative working capital needs to be
sourced? This will depend upon:
a. whether the trust scheme covers only retention money or retention money
and money held on trade credit;
b. what proportion of the business’s projects are captured by the trust
scheme; and
c. how well the business is capitalised. A business that is well capitalised
relative to the scope of the trust scheme, and the proportion of its workload
that is captured by the trust scheme, may not need to source any
additional working capital.
3. What is the cost to the business of the alternative working capital?
4. Is the business able to obtain reduced subcontractor prices as a consequence of
the trust scheme? As noted earlier in this section, it may take some time for the
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full extent of any reductions in prices to be realised so a longer-term view needs
to be taken in respect of this factor.
5. Is the cost of the alternative working capital offset by the reduction in
subcontractor prices? It is possible that the reduction in subcontractor prices will
more than offset the cost of the alternative working capital. If this is the case, the
business will either be able to enjoy an increased profit margin or reduce its
prices and compete for greater market share.
6. If the cost of the alternative working capital is not completely offset by the
reduction in subcontractor prices, is the business able to pass the balance of the
cost onto its customers through increased prices? In theory, price is set by the
market, if one business raises its prices while its competitors do not, that
business will become less competitive, will lose market share and may
consequently exit the industry.
Trustee businesses that operate lower in the contractual chain may also be beneficiaries
of trusts created pursuant to the same trust scheme. The benefit they obtain through
increased security of payment needs to be accounted for in assessing the net effect that
a trust scheme has on them.
Impact on beneficiaries
Parties that supply materials and labour on a construction project are typically
subcontractors that rank as unsecured creditors, and are exposed to horrendous losses
if their contractual counterparts become insolvent. ASIC data indicates that in 86.7 per
cent of WA building and construction industry insolvencies, reported on in the 2016-17
financial year, unsecured creditors received no return on what was owed to them. (See
section 3.3.9)
Imposing trust obligations would improve security of payment for subcontractors. That
said, it may not guarantee subcontractors receive full payment. Stakeholders in this and
previous inquiries have correctly pointed out that:
1. A trust scheme will not guarantee payment where a party’s obligations to pay its
subcontractors on a project exceeds that party’s rights to receive payment for work
done on that same project. This can occur where a party:
a. has ‘bought’ work (i.e. won work by under bidding or bidding on a very
competitive profit margin);
b. is obliged to pay variation or delay costs under subcontracts that it is not
able to recoup under the head contract;
c. has drawn its anticipated profit out of a project in early progress claims and
the actual profit turns out to be lower than anticipated. When operating
under a fixed price contract, a party may bid on the basis of an anticipated
profit but the actual profit will not be certain until the end of a project (or
even later if there are disputes); and
d. higher up in the contractual chain exercises a set-off right such that money
that would have become trust property upon receipt is not required to be
paid and thus never becomes part of the trust estate.
2. If a trustee breaches their trust obligations, a beneficiary will have to act to recover
misappropriated trust property or seek compensation directly from the trustee.
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Such actions may be costly and there is no guarantee that a beneficiary will
succeed.
3. An external administrator or liquidator administering a trust through an insolvent
corporate trustee, or a bankruptcy trustee that is appointed to replace a bankrupt
trustee, will not carry out their functions for free. In the event of a trustee’s
insolvency, the administrator or liquidator will need to be able to recover the fees,
associated with administering trust obligations; otherwise they will not voluntarily
take on the role.
The net effect of these factors is that, when a party obliged to act as a trustee becomes
insolvent, its beneficiary subcontractors are likely to receive a far better return than they
would currently, but that return may not equate to full payment of what is owed.
Impact on construction costs
Imposing trust obligations may result in a reduction in trade prices and this reduction
could more than offset the additional administrative and finance costs. In its 2016 report
to the Queensland Government, Deloitte noted that:
In other jurisdictions around the world, building and construction procurement costs fell
by 1-2.5% as a result of PBAs being introduced. We have assumed a 2.5% reduction in
project costs due to the implementation of a PBA scheme. We have also sensitised this
assumption in our modelling.
Textura Europe surveyed UK subcontractors and identified that late payment risks led
them to add 4% to bid costs, while they would discount 2.3% for early payment. Although
we note that this is a stated preference and not a revealed preference it is consistent with
other research that suggests subcontractors add a 5-10% premium to quotes to
compensate for the extra risk of non-payment, and is in line with our experience. The
PBA significantly reduces this risk as funds are quarantined in a trust account, and is
therefore expected to lead to a reduction in project costs.782

In its 2017 addendum report, Deloitte noted that its modelled project savings were
inclusive of additional administrative and finance costs borne by a trustee.783
To evaluate the impact of PBAs on construction costs in the UK, Griffiths, Lord and
Coggins surveyed professionals working for either head contractors or specialist
subcontractors. While the results of the survey were inconclusive, it was noted that:
To evaluate precautions taken by subcontractors, and to benchmark the accuracy of the
OGC’s [(Office of Government Commerce)] estimated 2.5% PBA cost saving allowance
for payment certainty, respondents were asked to indicate the percentage typically
included within their quotations to insure against the potential risk of delayed payment.
The mean risk allocation of all respondents was 2.27%. The responses varied widely
(SD=2.6), with a significant proportion of respondents (24 out of 54) indicating that they
typically included no risk allowance at all. A comparison of averages indicated that Tier 24 contractors [(subcontractors)] included a higher percentage for risk allowance than Tier
1 contractors.784
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Impact on insolvency rates
For head contractors, and possibly subcontractors, introducing trust obligations may
result in reduced liquidity, meaning that they would be less able to weather financial
shocks and may be more susceptible to becoming insolvent. In its 2016 report, Deloitte
wrote:
Some head contractors may experience financial viability issues as a result of the loss of
working capital, particularly under a PBA scheme. The impact is higher in a PBA scheme
compared to a RTF scheme as the PBA scheme affects a larger amount of head
contractor working capital. Those most at risk would be head contractors with limited
financial reserves that are reliant on continually winning new contracts to meet working
capital shortfalls. This can arise from a variety of issues such as misquoting, contract
management issues including poor management of variation work, unforeseen events or
poor financial forecasting and management. Head contractors facing these issues are at
a higher risk of insolvency generally, and will be adversely affected by the
implementation of either scheme which may lead to an increase in insolvencies.785

And further in the 2017 addendum report:
In our previous report we suggested that some head contractors may experience
financial viability issues as a result of the loss of working capital under a PBA scheme.
We noted that this could be more likely to apply to small or mid-tier head contractors that
rely on front-loading progress payments and/or the working capital advantages of
delaying payments to subcontractors.
…
The impact of a loss of working capital ultimately depends on how well head contractors
manage their finances and projects. There may be large head contractors that manage
these poorly, and small head contractors that manage this well, and vice versa.786

While a spike in insolvencies may be experienced among those having trust obligations
imposed upon them, this spike is likely to be short lived. Over the medium-to-long term,
it can be expected that businesses required to operate as trustees will gradually become
better capitalised and any insolvency rate should normalise. A phased implementation
process could further reduce the impact on trustees, thereby reducing the severity of any
short-term insolvency spike.
Subcontractors, while exposed to an increased risk of head contractor insolvency in the
short term, will, as noted above, face reduced losses from such insolvencies. With the
consequence of insolvency of contractual counterparts reduced, subcontractor
insolvencies should also reduce. If all other factors remain constant, introducing a trust
model could, in the medium-to-long-term, be expected to reduce the industry’s overall
insolvency rate.
Impact on secured creditors
Secured creditors tend to be large, commercially savvy enterprises. If trust obligations
are introduced, such creditors are likely to appreciate the implications and adjust their
practices accordingly. The Collins Report stated that:

785
786

Deloitte Access Economics, Analysis of security of payment reform, op cit, 5.
Deloitte Access Economics, Analysis of security of payment reform - addendum report, op cit, 13.

247

Accountants from the larger practices in Sydney told the Inquiry that banks do not falsely
inflate their clients financial position by including within the customer’s net worth, money
destined for subcontractors.
Upon the introduction of the construction trust by statute it will not be possible for a bank
to regard that amount of money as an appropriate backing for any financial facility
afforded to its client building contractor.787

Banks may ration access to debt and bank guarantee facilities, unless non-trust assets
are made available as collateral. These facilities are commonly secured by priority
charges over the business’s accounts receivable and cash at hand. If a trust model was
introduced without sufficient lead-in time, then a significant portion of a bank’s collateral
could be impressed with trust status, effectively defeating its security interest. If a
business is not able to either repay its debts or provide alternative collateral, it would be
reasonable for a bank to enforce its security interest by appointing a receiver to seize
what assets it can before it is left in an under-secured or entirely unsecured position.
Impact on employees
While introducing trust obligations would reduce the pool of assets available to cover an
insolvent business’s outstanding employee entitlements, it would mean that beneficiary
subcontractor businesses are in a better position to pay the wages of their workforces
and meet all of their employees’ entitlements. As was noted in the Murray Report:
That is why the union movement supports ‘the adoption of the Collins trust
recommendation at a national level’. This is also why Cbus Super supports a deemed
statutory trust because it believes that any reform package that protects the payment of
its member employers will in turn make it more likely that the employers will pay their
employees’ superannuation contribution in a timely manner.788

With regard to the employees of an insolvent trustee head contractor, I note that the
existing protection under Commonwealth legislation is substantial. This protection
includes:


The priority unsecured creditors status afforded to employees under the
Corporations Act;789



That where funds available to meet the claims of employees are insufficient,
employees gain an additional priority which places their claims ahead of secured
creditors whose interests are secured by charges of circulating property;790



The personal liability imposed upon directors where superannuation contributions
are more than three months is arrears;791 and



The FEG, which guarantees payment of a substantial portion of any outstanding
employee entitlements (see Case Study 6).
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In response to the contention that imposing trust obligations would increase the number
of claims being made under the FEG scheme and undermine its continued viability, the
Murray Report commented that:
Given the quantum of payments made to construction industry employees, even a small
reduction in insolvencies resulting from implementation of a deemed statutory trust model
is likely to result in millions of dollars in administered savings to the Australian
Government each year.792

The comments in the Murray Report notwithstanding the submissions made by
Reddifund and CFMEU suggest that some regard should be given to measures to
mitigate potential impacts on employees. This is dealt with further below.
Case Study 6 - FEG
The Fair Entitlements Guarantee Act 2012 (Cth) establishes the FEG scheme. Under the FEG scheme,
the Commonwealth Government advances eligible employees their unpaid employment and
redundancy entitlements in the event of a company’s liquidation. These entitlements include:





793

any unpaid annual and long services leave entitlements;
payment in lieu of notice entitlements as set out under the applicable contract, award or other
794
instrument up to a maximum of five weeks;
redundancy pay entitlements as set out under the applicable contract, award or other
795
instrument up to a maximum of four weeks for each full year of an employee’s service; and
796
any unpaid wage entitlements to a up to maximum of 13 weeks,

In calculating the advance to be paid, an employee’s actually weekly wage is used to the extent that it
797
does not exceed a prescribed maximum which is currently $2,451 per week. Unpaid superannuation
entitlements are not covered. Once the advance is paid, the Commonwealth Government assumes the
position and priority that the employee would have otherwise held in the winding up in respect of the
advanced funds.

7.7.2.

Are trust obligations too complex?

The Murray Report, Collins Report and LRCWA Report have all dealt with the contention
that imposing trust obligations will create complex legal issues that industry participants
will struggle to understand, and administer. The Collins Report discusses this issue in
significant detail. Of particular note is the observation that:
trustees will need to be aware of their duties. Such duties are imposed both by statute
and case law and are rigorous. The unwary might find themselves exposed to claim for
damages for breach of trust.798

However, the Collins Report concludes that the need for industry participants to become
aware of their obligations as trustees, or rights as beneficiaries, should not “operate as
any kind of disincentive or impediment to the implementation”799 of trust obligations.
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Later, the Collins Report confirms this view stating “in the Inquiry’s view the bottom
should be bought to the top and not the top to the bottom”.800
I agree with the view reached by Mr Collins. It is correct that industry participants will
need to be aware of their new obligations and rights, and will need to take pro-active
measures to inform themselves and comply. However, this is not an insurmountable
task. Further, as Mr Murray pointed out, “the concept of a deemed statutory trust has
operated within the construction industry in large parts of North America for many
years”.801 In fact, deemed statutory trusts have operated in most parts of Canada and
the United States since as early as 1972. Both countries appear to have a properly
functioning building and construction industry, and, at least in the Canadian context,
some commentators have credited trusts with minimising insolvencies in the industry
during recessions.802
Nevertheless, if the Government imposes trust obligations it will have a duty to support
the industry through training and providing opportunities for participants to up-skill, as it
does for any regulatory change. I agree with HIA that “significant education and training
would be required… [and that] Government funding could be used to support such
measures”.803 I have already recommended earlier in this report that significant effort be
focused on increasing industry training and awareness; the requirements associated
with trust obligations should be part of this focus.
7.7.3.

An overall position

I have come to the conclusion that the imposition of trust obligations represents a long
overdue reform. While much will depend upon the scope of the model, the details and
the manner in which it is implemented, overall the benefits appear to outweigh the costs.
In policy terms, it is a question of whether legislative intervention is warranted to address
the heightened risk of insolvency inherent in the building and construction industry and
the corresponding inequitable distribution of losses in the event of insolvency, or
whether to allow the current market practices and associated consequences to continue.
Legislative intervention will prevent the industry from relying on retention moneys and
delayed payment to subcontractors to cover cash flow deficits, whereas permitting
current practices to continue will expose those that perform the lion’s share of
construction work to the greatest risk of loss in the event of an industry participant’s
insolvency.
In accepting that legislative steps are needed, one must also accept that taking these
steps may send some entities out of business, or force them to reform. Either with higher
levels of working capital, or access to financing through overdraft facilities or equity.
In the short term this may slightly increase the costs of construction, but the industry will
be operating on a more sustainable basis in the long term, rather than operating at the
expense of small and medium businesses and their employees.
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7.7.4.

A preferred trust model(s)?

Having determined my support for imposing trust obligations, below are my
recommendations on a preferred model, and the manner in which such obligations
should be implemented.
Trusts for retention money
The two most commonly used forms of contractual security in the building and
construction industry are:


bank guarantees (which I take to include insurance bonds); and



retention money deducted from progress payments.

Bank guarantees are generally required to be unconditional. This means that if and
when the party for whom the bank guarantee has been taken out for presents it to the
issuing institution, the issuing institution is required to exchange it for the stated amount
(or a lesser amount where the full value is not required) without reference to the party
that took out the bank guarantee. While a bank guarantee provided pursuant to a
construction contract will generally be unconditional, the right of the party holding it to
have recourse against it is not. Rather this right is tightly constrained within the
qualifications and mechanisms of the underlying contract. This means a party holding a
bank guarantee does not have an unconstrained right to cash it and neither, in the event
of that party’s insolvency, does a liquidator or a bankruptcy trustee.
In contrast, retention money is not viewed as money yet due. There is generally no link
connecting the money deducted from a progress payment to the trailing liability (the
deferred and contingent payment obligation). As a consequence, a party holding
retention money is free to use it as they see fit and, in the event of that party’s
insolvency, a liquidator or a bankruptcy trustee can use it to discharge that party’s debts.
Both forms of contractual security are provided for the same purpose and, in my opinion,
should be viewed as having been paid for out of the property of the party lower in the
contractual chain, in that the party either had to:


pay a fee and grant a third party a charge over its assets in exchange for the
provision of a guarantee facility; or



advance materials and/or labour of an equivalent value.

I see no reason why one form of contractual security should come with a lesser level of
protection, particularly as parties are usually constrained by circumstances as to what
form of security they can provide.
The Collins Report stated:
Many subcontractors were also understandably reluctant to offer the family home or
other property as security in an industry where margins were tight and work not always
available. Others simply did not have the appropriate level of security to facilitate a bank
guarantee.
This situation was reversed for big subcontractors that “generally use guarantees” and
head contractors readily submitted to the Inquiry that they only use bank guarantees.804
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Similarly, the Murray Report noted that:
subcontractors may be able to avoid such issues by providing a bank guarantee in lieu of
cash retention, but in order to provide such an instrument, a subcontractor will need to
provide security to the bank, which many small-sized subcontractors are unable to do
(unless the security provided is their family home).805

This makes me further question, why should a ‘wealthy man’s’ contractual security
receive protection that a ‘poor man’s’ contractual security does not?
Clearly, the answer is that it should not.
For this reason, I recommend that the Government adopt recommendation 81 of the
Murray Report, and introduce legislation to establish a deemed retention trust scheme
which provides that any party that holds retention money pursuant to the terms of a
construction contract (including a principal) is deemed to hold that money in trust,
irrespective of the contract value.
Under the legislation, the party holding the retention money would have a primary
beneficial interest in it, limited to their underlying contractual right of recourse. The party
from whose payment(s) the retention money was deducted would have a secondary
beneficial interest in the retention money entitling it to any retention money remaining
after the primary beneficial interest has been satisfied.
Recommendation:
22. The Government should adopt recommendation 81 of the Murray Report. Legislation
should be introduced to establish a retention trust scheme such that any party that
holds retention money pursuant to the terms of a construction contract (including
principals) is deemed to hold the money on trust, irrespective of the contractual
value.
Under this scheme, the party holding the retention money would have a primary
beneficial interest in it, limited to their contractual right of recourse. The party from
whose payment(s) the retention money was deducted would have a secondary
beneficial interest in the retention money, entitling it to any retention money
remaining after the primary beneficial interest has been satisfied.
Trusts covering all payments made under a contract
While I have recommended that the Government introduce legislation to enact a
retention trust scheme, I am conscious that the loss of retention money is only one part
of the security of payment problem in the industry. There are other trust models that
attempt to secure all payments in the contractual chain, not just retention money.
The two schemes presented to stakeholders were PBAs and statutory deemed trusts.
Both models confer trust status on retention money, together with all other money
received for works carried out and materials supplied by parties down the contracting
chain. The merits of adopting a PBA or statutory deemed trust scheme in WA are
discussed below.
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Project Bank Accounts

The PBA model utilised by BMW on public works projects in WA and the PBA model
employed in Queensland under the BIF Act, are covered previously in some detail in
section 7.4. While PBAs undoubtedly improve security of payment for subcontractors,
they have been the subject of some criticism. This criticism can be summarised as
follows:
1. PBAs do not offer immediate or guaranteed trust status protection as they require
a party to:
a. comply with their obligation to establish a trust; and
b. do so in a manner free of material error.
2. PBAs presently only provide protection to one tier of the contractual chain, being
those subcontractors who have entered into a subcontract with a head contractor
who is required to establish the PBA.806
3. PBAs cannot prevent head contractors from disputing payment claims to reduce
payments to subcontractors.807
4. PBAs are time consuming and costly to administer. This includes costs to prepare
the PBA agreements and trust deeds, to set up and administer multiple trust
accounts and to comply with auditing and reporting requirements.808
5. The interaction between PBAs with the Corporations Act has not been tested by
the courts, meaning the protection afforded may be uncertain.
6. In so far as the models trialled in Australia are concerned, PBAs require a thirdparty higher in the contractual chain (e.g. a principal in relation to a PBA covering
payments between a head contractor and its subcontractors), to be willing to
monitor and police the payment practices, and, if necessary, step in as trustee.
While a government principal is able to perform this function, a private sector
principal may not be able or willing to do so.
7. Extending PBAs down the contractual chain would present a number of practical
difficulties, particularly with respect to aligning payment cycles up and down the
contractual chain.
Deemed statutory trusts

A deemed statutory trust model is comparatively simple in that trust obligations are
automatically imposed on any party in the contractual chain that receives payment on
account of work performed or materials supplied by parties lower in the contractual
chain. It provides parties lower in the contractual chain with protection against nonpayment.
Because a statutory deemed trust comes into existence, by force of legislation,
whenever a prescribed set of contractual relationships exist, it protects prospective
beneficiaries from the earliest possible point in time. Further, as a statutory deemed trust
is ‘deemed’ to exist, the protection afforded to beneficiaries is automatic and is not
contingent on a prospective trustee complying with an obligation to prepare and execute
trust instruments or to do so in a manner free of material errors.
806

Murray Report, op cit, 301.
Rachel Price, ‘The problem of pay’ (2011) 2(2) Construction Research and Innovation 34, 39.
808
Murray Report, op cit, 303.
807

253

A statutory deemed trust model would offer similar protections to a PBA model by
impressing money received with trust status. Money received by a party in the
contractual chain for work attributable to the party underneath them could not, by virtue
of the money being impressed with trust status, be used for an unrelated purpose,
without committing a breach of trust. Further, if the party receiving the money were to
become insolvent, then the trust status would prevent a liquidator or a bankruptcy
trustee from utilising the funds to satisfy non-trust debts.
Impressing money received with trust status affords beneficiaries to the trust access to
rights and remedies under the general law that can be exercised by a beneficiary
against a trustee and third parties. For example, a beneficiary subcontractor may seek
an injunction to restrain any breach of trust by a trustee head contractor, may seek to
trace and lay claim to misappropriated trust property or may seek compensation from a
trustee head contractor for any breaches of trust.809
Differences between PBAs and statutory deemed trusts

The key differences between PBAs and statutory deemed trusts are set out in Table 19.
Feature

Statutory deemed trust

PBA

Establishment

Where a project falls within the
parameters set within the legislation,
a trust is deemed to come into
existence automatically for any
associated contracts.

A party to a construction contract is required
(either under contract or statute) to prepare
and execute the appropriate legal
instruments to create the trust. As is noted
earlier in this section, this comes with the risk
of non-compliance and material error.

Coverage

Covers all parties down the
contractual chain where the project
falls within the defined parameters.

Only covers the first tier of subcontractors
(though as noted in the Murray Report, the
Queensland Government intends to extend
the operation of PBAs down the contractual
810
chain ).

Administration

Both PBAs and statutory deemed trusts come with additional administrative tasks
however these are greater with PBAs as:




Speed of
Payment

809
810

specific trust documents must be settled and executed for each covered
projected;
new bank accounts must be established for each covered project; and
each payment cycle on each covered project contains additional activities
such as preparing and distributing payment reports and payment instructions.

Payments are received and
distributed in accordance with
conditions of the relevant head
contracts and subcontracts. The
restriction on the use of funds that
carry trust status may lead to a
greater proportion of payments being
made early or within agreed terms.

Payments flow directly to the head contractor
and subcontractors as soon as the funds are
received in the PBA. This increases the
speed of payment down the contractual chain
(provided that subcontractors do not exploit
payment terms to sub-subcontractors that are
not protected by a PBA).

LRCWA Report, op cit, 52.
Murray Report, op cit, 307.
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Feature

Statutory deemed trust

Extent of
protection

PBA

A trust relationship is guaranteed to
arise bringing with it specific
additional obligation, rights and
remedies.

A trust relationship is not guaranteed to arise.
It relies upon the voluntary performance of
given acts by a prospective trustee and for
those acts to be free of material error.

Trust funds can be co-mingled with
other trust funds.

Trust funds are held is a discrete trust
account for each separate covered project.

Trustees are able to hold trust
progress payments for a period
before paying subcontractors. This
leaves such trust funds open to
exploitation by dishonest trustees
and/or unintended misappropriation
by careless or uninformed trustees.

Progress payment are distributed to
subcontractors automatically upon their
receipt into the PBA.

Table 19: Differences between PBAs and Statutory deemed trusts

Stakeholder preference

As detailed previously, stakeholders representing the interests of subcontractors
favoured statutory deemed trusts over PBAs. On the other hand, stakeholders
representing the interests of head contractors, while not supporting the introduction of
statutory deemed trusts, viewed them as ‘the lesser of two evils’ when compared to
PBAs.
The stakeholders who supported statutory deemed trusts pointed to the detailed
analysis in the Murray Report, which concluded that statutory deemed trusts offer
superior benefits and a lower administrative burden when compared to PBAs.
The Murray Report recommended adopting a statutory deemed trust model because it
would “protect all parties involved in the contractual chain, whereas a PBA will only
provide protection to tier-one subcontractors”.811
A model for industry

The principle advantage of a PBA model, being that the risk of a trustee
misappropriating trust funds is largely removed, in my estimation this is outweighed by
the comparative advantages of a statutory deemed trust model, namely:




the certainty of establishment;
the ease of application to the whole of the contractual chain; and
the lower administrative burden.

I acknowledge that the uncertainty of establishment inherent in PBAs could be overcome
where an interested principal is actively involved, and to this extent PBAs may continue
to play a valuable role on public works projects, however for the broader industry,
I recommend that legislation imposing trust obligations be based on the statutory
deemed trust model.

811
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Triggering threshold

The Murray Report recommend that a statutory deemed trust scheme apply in respect
all contracts entered into on projects valued above $1 million. This potentially leaves
many industry participants without addition protection. AIB noted in its submission that:
…as illustrated by the Builton insolvency, this company had 65 residential
projects in construction when it was placed into administration. The majority, if not
all of these residential projects would fall below the $1 million threshold and
therefore the lower tier contracting parties, if there had been a statutory trust
scheme model in place as proposed, would still be in exactly the same position,
that is an unsecured creditor with no or little prospect of any return form the
liquidation of the company.
While the residential construction sector engages many small contracting parties,
the losses and impact on their organisations is just as severe in relative terms as
those suffered by other organisations. It is therefore the view of … AIB that by
placing the threshold at which statutory trusts will operate at $1 million, a
significant number of smaller contracting parties, who are generally the most
vulnerable to not being able to withstand insolvency events by a higher tier
contracting party, will be afforded on additional protection to that which currently
operates.812
While I agree that a statutory deemed trust scheme with a lower triggering threshold
would protect more industry participants, I am conscious that such a lower triggering
threshold would result in many contractors being burdened with trust obligations on a
large volume of low-value projects. This would result in a much higher level of additional
administrative cost relative to the value of project funds protected than has been
envisaged. It is also, in relation to these lower value projects, where breaches of
statutory trust obligations are more likely to be made in ignorance.
Considering these factors, and out of a desire to follow a national harmonising approach
as much as possible, I recommend that the statutory deemed trust scheme apply only in
respect of contracts entered into on projects valued above $1 million.
However, I further recommend that, within 5 years of the statutory deemed trust scheme
coming into full force (see Recommendation 25), the Government commence a review
to consider the merits of reducing, if not entirely removing, this triggering threshold.
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Recommendation:
23. The Government should adopt recommendation 85 of the Murray Report. Legislation
should be introduced to establish a deemed trust scheme such that whenever a party
receives payment(s) under a construction contract, on account of work performed (in
part or whole) by another party, whether as a result of a favourable adjudication or
not, the payment is deemed to be held in trust, at the point of receipt, for the benefit
of the party who performed the work.
Under this scheme, the party, or parties, lower in the contractual chain that
performed the work would have a primary beneficial interest in the funds received.
This primary beneficial interest would manifest in a right to receive payments due,
and in a right to have any retention money withheld treated in accordance with the
retention trust scheme (Recommendation 22). The party higher in the contractual
chain, that holds the money in trust, would have a secondary beneficial interest,
entitling it to any money remaining after the primary interest has been satisfied.
The interests of the parties would, at all times, be subject to a trustee’s right of
indemnity as described in Recommendations 34 and 35.
The scheme should apply in respect of all construction contracts entered into on
projects valued over $1 million. Within 5 years of the scheme coming into full force
(see Recommendation 25), the Government should commence a review to consider
the merits of reducing, if not entirely removing, this triggering threshold.
Recommendation:
24. Until legislation is introduced to establish a deemed trust scheme in WA, and for any
period of time desired thereafter, the Government should continue to use PBAs on
the types of public works projects it considers most suitable
7.7.5.

Implementing a preferred model – the detailed mechanics

The need for phased implementation
Notwithstanding my recommendation above, the desire to promptly introduce meaningful
reform needs to be tempered by an appreciation of the following factors:
1. The current practice of using retention money held and money received and held
on trade credit to supplement working capital is, and has always been, absent
specific circumstances, legally permissible.
2. A transition away from these traditional sources of working capital needs to be
managed to minimise the risk of an increased number of insolvencies being
experienced by those having trust obligations imposed upon them. This means
giving such parties sufficient notice to allow them to build up their capital
reserves. Given the scale of the working capital that may need to be replaced,
and the relatively thin profit margins earnt in the industry, it may take a number of
years for businesses to build up the necessary capital reserves through retained
earnings. This was highlighted in the Collins Report, where it was stated that a
statutory deemed trust model should be “implemented only after a considerable
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period of notice has expired to enable those affected by its operation to properly
prepare for and put their house in order”.813
3. Many industry participants have overdraft and other debt facilities secured by
charges granted over their circulating assets (of which accounts receivable and
cash at hand are major components). The introduction of a statutory deemed trust
scheme that impresses trust status upon these circulating assets would erode
loan collateral. To avoid a potential spate of bank-initiated receiverships (that may
add to the short-term increase in insolvencies), industry participants need to be
given sufficient time in advance of such a trust model coming into effect to source
alternative collateral, or to repay their debts.
4. There is a need to educate the industry in advance of any trust scheme taking
effect, particularly when company directors and employees may be held
personally liable for breaches of trust. Given the size of the industry and that large
parts of it are relatively unregulated, and therefore do not have cause to come
into contact with the regulator, DMIRS, this will be a substantial undertaking.
It has been suggested that only a retention trust scheme be introduced initially and, if
security of payment problems persist, statutory deemed trusts could then be considered.
I disagree with this approach for the following reasons:
1. I believe the case for a statutory deemed trust scheme is sufficiently strong and
has been for some time.
2. Insolvencies in the building and construction industry are cyclical, correlating
inversely with the level of construction activity. I suspect the WA industry is
currently near the bottom of the economic cycle meaning it is near the peak of the
cycle of insolvencies. Two-to-three years from now, the number of insolvencies
will likely fall and those opposed to trusts will be able to point to the fall and
declare that statutory deemed trusts are not necessary and that some alternative
series of half measures have succeeded. Then, as the cycle rolls over and
insolvencies again begin to rise, we would be back to where it is today and the
same arguments will be repeated, as subcontractors again bear the brunt of
insolvency related losses. Thus, I consider the time for introducing a statutory
deemed trust scheme has arrived.
3. Businesses need time to build up their capital reserves. For this to occur the
underlying need must be firmly established. The possibility of future changes in
the law will not be a clear signal to the industry. Otherwise, when the need for a
statutory deemed trust scheme is again recognised in the future, deferment and
phasing will still be necessary, effectively ‘kicking the can’ further ‘down the road’.
On this basis, I recommend an initial deferment of trust obligations followed by phased
implementation based on project value. I have set out a recommended approach below.

813

Collins Report, op cit, 308.
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Recommendation:
25. That the Government phase the implementation of the recommended retention trust
and statutory deemed trust schemes as follows:
Phase 1
18 months from proclamation of the legislation:
a. the retention trust scheme to apply to all construction contracts entered into
after this date; and
b. the statutory deemed trust scheme to apply to all projects, where:
i. the value of the contract between the principal and the head contractor
is equal to or greater than $20 million; and
ii. the contract between the principal and the head contractor is entered
into after this date.
Phase 2
12 months after Phase 1:
the statutory deemed trust scheme to apply to all projects, where:
iii. the value of the contract between the principal and the head contractor
is equal to or greater than $10 million; and
iv. the contract between the principal and the head contractor is entered
into after this date.
Phase 3
12 months after Phase 2:
the statutory deemed trust scheme to apply to all projects, where:
v. the value of the contract between the principal and the head contractor
is equal to or greater than $1 million; and
vi. the contract between the principal and the head contractor is entered
into after this date.
Estimated number of projects captured by the model
BIS was engaged to provide historic and forecast data for residential, commercial and
engineering project commencements in WA for the financial years 2009-10 to 2022-23
(see Appendix F).
Using this data, it is possible to estimate the number of projects likely to be captured by
the recommended retention trust and statutory deemed trust schemes. Table 20, on the
following page, sets out the relevant estimates if Phase 1 commences on 1 July 2020.
The lighter shade of purple in the table denotes the number of projects estimated to be
captured by the recommended retention trust scheme. It is assumed retention money is
not utilised on residential projects valued below $1 million, based on HIA’s submission.
The darker shade of purple in the table denotes the estimated number of projects
captured by both the recommended retention trust and statutory deemed trust schemes.
It should be noted that the data captures construction projects, as opposed to
construction contracts. On each project, there is likely to be a number of construction
259

contracts between the various parties in the contractual chain. The higher value projects
will likely have a greater number of contracts.
Total Commercial
Project
Commencements

Total Engineering
Project
Commencements

Estimate
of
Projects
Captured
Financial
by
Year
$1M $10M
$1M $10M
$1M $10M
>$20
>$20
>$20 Retention
<$1M
<$1M <$1M M
M
M
Trust
10M 20M
10M 20M
$10M $20M
Scheme
Total Residential Project
Commencements

Estimate
of
Projects
Captured
by
Statutory
Deemed
Trust
Scheme

2018-19 12,717 194

13

10

2,952 506

35

37

1394 841

62

104

-

2019-20 13,456 203

11

8

2,978 509

33

38

1451 923

67

75

-

2020-21 16,117 209

11

8

2,962 514

36

39

1458 938

75

60

6,310

107

2021-22 17,131 245

13

9

3,036 526

34

40

1484 979

70

37

6,473

203

2022-23 16,391 252

14

11

2,919 510

35

40

1504 978

70

32

6,365

1,942

Table 20: Estimated number of projects by sector and value in WA, 2018-23

Should there be exemptions?
Aside from a financial threshold of $1 million, neither the Murray Report nor the Collins
Report recommended exclusions to their respective statutory deemed trust schemes.
Nonetheless, as this issue was raised by a number of stakeholders it needs to be
considered.
Residential sector

As detailed in Section 7.6 of this report, HIA argued that the residential sector of the
industry should be exempt from any trust scheme. The arguments made included:
1. That retention money is not widely used in the residential sector of the industry so
a retention trust scheme is not relevant to residential projects.
2. Most work in the residential sector is carried out by small businesses and sole
contractors that are particularly vulnerable to the impact of further regulation and
red-tape.
3. That due to the operation of the Home Indemnity Insurance (HII) scheme,
residential builders represent a lower insolvency risk than head contractors in the
commercial and engineering sectors of the industry.
1.

Use of retention money in the residential segment

I accept that retention money may not be widely used as performance security in the
residential sector of the industry. However multiple other stakeholders have indicated
that retention money is used in contracts between builders and subcontractors on multiresidential developments. Even if this only occurs in a small portion of projects, I see no
reason why these subcontractors should be denied the protection being offered to their
counterparts in the commercial and engineering sectors.
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2.

Burdensome on small businesses

The historic and forecast data BIS provided on project commencements was broken
down into a number of segments. For the residential sector, these segments were single
houses, medium density and high density. These segments are defined in Appendix F.
Using this data it is possible to estimate the number of residential projects likely to be
captured by the recommended retention trust and statutory deemed trust schemes.
In Table 21, below, the lighter shade of purple denotes the number of projects estimated
to be captured by the recommended retention trust scheme. The darker shade of purple
denotes the estimated number of projects captured by both the recommended retention
trust and statutory deemed trust schemes. It is assumed that retention money is not
utilised on residential projects valued less than $1 million.
Medium Density
Project
Commencements

Estimate
of
Projects
Captured
Financial
by
Year
$1M $10M
$1M $10M
$1M $10M
>$20
>$20
>$20 Retention
<$1M
<$1M <$1M M
M
M
Trust
10M 20M
10M 20M
$10M $20M
Scheme
Housing Project
Commencements

High Density Project
Commencements

Estimate
of
Projects
Captured
by
Statutory
Deemed
Trust
Scheme

2018-19 12,552

38

0

0

165

142

3

1

0

14

10

9

-

2019-20 13,280

40

0

0

176

151

3

1

0

12

8

7

-

2020-21 15,942

48

0

0

175

150

3

1

0

11

8

7

228

8

2021-22 16,919

51

0

0

212

182

4

1

0

12

9

8

267

22

2022-23 16,171

49

0

0

220

189

4

1

0

14

10

10

277

277

Table 21: Estimated number of residential projects by segment and value in WA, 2018-23

As can be seen in the Table 21, even in 2022-23 only 277 out of 16,668 residential
projects or 1.67 per cent, are captured by the recommended trust schemes. As such,
I do not anticipate that there would be many residential sector small businesses
captured by the recommended trust schemes, and those that are captured, are not likely
to have a significant portion of their workloads captured, and thus are unlikely to be
overburdened.
3.

HII Scheme

Under the HBCA, a builder that enters into a contract for home building work, valued
between $20,000 and $500,000, is required to take out an insurance policy in the name
of the homeowner that covers the homeowner’s over-and-above completion costs, to a
limit of $100,000, in the case of the builder dying, disappearing or becoming insolvent.
HIA argued that:
In order to obtain HII a builder must be deemed ‘eligible’. In determining eligibility a range
of financial and non-financial information is provided by the business and is examined in
order to assess the risk of potential threats to solvency.
HII operates as a ‘check and balance’ on the solvency and financial management of
residential builders. Such measures do not exist in the commercial building industry. The
scheme operates as a quasi-regulator and a significant barrier to entry, preventing those
without the requisite financial circumstances from trading.
261

As the Government underwrites insurance policies issued under the HII scheme, DMIRS
was able to provide some insight on how a builder’s financial position factors into its
ability to obtain a HII policy. As would seem obvious, a well-capitalised and profitable
builder is able to obtain HII policies more easily, and to a higher aggregate value, than a
poorly capitalised builder with similar annual turnover and profitability. A poorly
capitalised builder may be denied a HII policy outright.
If this were as far as it went, I would accept HIA’s argument on this point. However, a
poorly capitalised builder is still able to obtain HII policies where a third party, such as a
business owner, offers up collateral. Such an arrangement protects the insurer if claims
are made under HII policies, and ensures a builder continues to have access to HII
policies, but does not address the heightened risk of a builder becoming insolvent, nor
the risk to its subcontractors and suppliers.
Furthermore, the HII scheme only applies to home building work valued between
$20,000 and $500,000. These projects will never be captured either by the retention
trust scheme (as HIA state that retention money is not withheld on projects valued below
$1 million) or the statutory deemed trust scheme (which has a project triggering
threshold of $1 million). Therefore an express exemption is not necessary as these
projects will not be captured by either trust scheme.
Homeowners

Homeowners are not intermediary parties that receive payment on account of work
performed by others, and therefore will not be captured by the recommended statutory
deemed trust scheme.
Homeowners could be captured by the operation of the recommended retention trust
scheme. I do not however consider such an outcome to be appropriate. For the most
part, homeowners are novice principals who will lack the knowledge of what trust
obligations entail and will not have the benefit of industry training or practice to develop
their understanding. Further, homeowners generally contract as natural persons so if
retention money is withheld, and it is not released to the contractor when required, the
contractor will be able to pursue the homeowner personally. In such instances,
contractors’ claims will not be stymied by the limited liability protection that is inherent
with corporations.
I therefore recommend that homeowners be exempted from a retention trust scheme.
Principals

As principals generally do not receive payment for work performed by others, they will
not be captured by the recommended statutory deemed trust scheme. Developers
however may be captured as amounts received as presale deposits and amounts
received upon settlement with eventual purchasers. While this scenario was not the
subject of any stakeholder feedback, I consider it appropriate that head contractors, and
their subcontractors in turn, be granted a beneficial interest in such amounts received.
Principals that withhold retention money from head contractors will be captured within
the recommended retention trust model. I see no reason why this should not be so.
I would however exempt the State, government agencies, instrumentalities, trading
corporations and Local Government Authorities. Such principals do not represent an
insolvency risk, and therefore need not be burdened with added trust obligations.
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Suppliers

A number of stakeholders commented that it may not be necessary to include suppliers
as beneficiaries of the proposed trust schemes as they have their own means of
assessing and managing credit risk. I accept this argument, however I note that
‘supplier’ needs to be defined narrowly, to only exempt the supply of ‘off the shelf’
products. The exclusion should not extend to cover parties that manufacture and supply
bespoke goods specifically for incorporation into a given project at the order of a head
contractor or subcontractor (e.g. a structural steel or electrical switchboard fabricator).
Recommendation:
26. That the retention trust scheme should apply to all construction contracts, except
where a party to the contract is:
a. a supplier, narrowly defined to mean a party who, under a contract, is only
required to supply goods and services without also carrying out construction
work (within the meaning of section 3 of the CCA);
b. a residential occupier, meaning a natural person who is occupying, or intends
to occupy, the premises that are the subject of a construction contract primarily
as a dwelling; or
c. the State or a government agency, instrumentality, trading corporation or Local
Government Authority.
Recommendation:
27. That the statutory deemed trust scheme apply to all construction contracts, on
projects captured by the recommended triggering thresholds, except where a party to
the contract is:
a. a supplier, narrowly defined to mean a party who, under a contract, is only
required to supply goods and services without also carrying out construction
work (within the meaning of section 3 of the CCA); or
b. the State or a government agency, instrumentality, trading corporation or Local
Government Authority.
Holding trust funds separately
It is a rule of equity that a trustee, in fulfilling its functions, must exercise the same care
and skill that a reasonably prudent and careful person would exercise in like
circumstances.814 The duty to exercise care and skill requires a trustee to keep trust
funds separate from their own funds. This was noted by the High Court in Associated
Alloys Pty Limited v ACN 001 452 106 Pty Limited (In Liquidation) & Anor:
An express obligation upon the Buyer to keep the "proceeds" separate would have
pointed to the existence of a trust if none had been explicit. This would have been
because, as McPherson ACJ has put it, such an obligation "is a hallmark duty of a
trustee". But where the existence of a trust is explicit, the absence of an express
obligation to keep trust moneys separate does not deny the trust. Rather, there being a
814

th

John Heydon and Mark Leeming, Jacobs’ Law of Trusts in Australia (Lexisnexis Butterworths, 8 ed., 2016)
[17.18]; Breen v Williams (1996) 186 CLR 71, [137].
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trust, it follows that equity imposes various obligations and duties on the trustee. One of
these is the obligation to get in the trust property and keep it distinct from the property of
the trustee.815

The importance of keeping trust funds separate from non-trust funds is evident when
considering the concept of ‘tracing’. In Boscawen v Bajwa, Millett LJ described tracing
as:
the process by which the plaintiff traces what has happened to his property, identifies the
persons who have handled or received it, and justifies his claim that the money which
they handled or received (and if necessary which they still retain) can properly be
regarded as representing his property. He needs to do this because his claim is based on
the retention by him of the beneficial interest in the property which the defendant handled
or received.
If the plaintiff succeeds in tracing his property, whether in its original or in some changed
form, into the hands of the defendant and overcomes any defences which are put
forward on the defendant’s behalf, he is entitled to a remedy. The remedy will be
fashioned to the circumstances. 816

When an account holds a mix of trust funds and a trustee’s own funds and the trustee
makes payments or withdrawals from that account, equity presumes that the trustee
exhausts its own funds first.817 If the trust funds are subsequently exhausted, in part or
whole, then, if they cannot be traced into specific property in the hands of the trustee or
into the hands of a third party, the trust funds are considered to be gone. 818 Funds later
deposited into such an account by the trustee are not considered to automatically
reinstate the exhausted trust funds.819
When a trustee uses the trust funds to buy property, the equitable interest that attached
to the trust funds will transfer to the purchased property. 820 If the trustee used a
combination of its own funds and trust funds to purchase property, a beneficiary is not
entitled to take the property, unless it can be divided without diminution of value
(e.g. shares) and then will only be entitled to take the proportionate share of the property
that relates to the misappropriated trust funds.821 When division without diminution is not
possible, a beneficiary will be given an equitable charge over the property. 822
If trust funds are paid to a third party as part of an arms-length transaction, and the party
receiving the trust funds had no knowledge the funds were misappropriated from a trust,
tracing will fail. 823 In all other cases tracing against a third party will be possible. Trust
money paid into an overdrawn overdraft account is a situation that has been considered
a number of times. Provided the bank has no knowledge that the funds received were
trust funds, it is considered an innocent third party and the portion of the receipt that
corresponded to what was owed to the bank (the overdraft deficit) will not be traceable.

815

(2000) 202 CLR 588, [34] per Gaudron, McHugh, Gummow and Hayne JJ.
[1996] 1 WLR 328, 334–5.
817
Re Hallett’s Estate; Knatchbull v Hallett (1880) 13 Ch D 696.
818
Re Oatway [1903] 2 Ch 356.
819
Re Global Finance Group Pty Ltd [2002] WASC 63, [102].
820
Re Diplock [1948] Ch 465, [547].
821
Scott v Scott [1964] VR 30.
822
Alesco Corp Ltd v Te Maari [2015] NSWSC 469.
823
Farah Constructions Pty Ltd v Say-Dee Pty Ltd (2007) 230 CLR 89.
816
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With regard to both of the recommended trust schemes, requiring trust funds to be held
in a dedicated marked account, separate from a trustee’s own funds, offers a number of
advantages, including:
1. It creates a clear demarcation between the different types of funds a trustee
business holds.
2. Demarcation reduces the risk of trust funds being accidentally exhausted by a
careless trustee as a conscious decision would have to be made to make a nontrust payment from a dedicated trust account.
3. Where trust funds are held in a dedicated and marked trust account, a trustee
business would likely have to deviate from its own standard payment practices to
use the trust funds to make a non-trust payment. Where a non-trust payment is
made from a dedicated trust account, the deviation from the business’s standard
payment practices may provide valuable evidence of the business’s (or an
agent’s or an employee’s) culpability in a breach of trust. This may assist a
beneficiary seeking compensation for a breach of trust.
4. An employee or agent of a trustee business is more likely to think twice before
making a non-trust payment out of a dedicated and marked trust account. The
irregularity of the transaction and the circumstances could cause them to
appreciate the potential for personal exposure to liability and therefore refuse to
process the payment.
5. It puts a bank on notice that certain funds are trust funds that cannot be applied
against a business’s non-trust debts to the bank in the event of the trustee
becoming insolvent or otherwise defaulting on its non-trust debt obligations.824
6. It potentially aids in tracing trust funds into the hands of a bank, as a third party in
receipt of trust property, where the bank can see that the trustee business has
paid down an overdrawn overdraft or other debt facility with funds from a
dedicated trust account (i.e. where trust account and debt facility are held with the
same bank).825
7. It make would auditing trust records significantly easier.
For these reasons, the legislation should provide that funds deemed to be held on trust
must be held in marked trust accounts and be kept separate from a trustee’s own funds.
BMW, as well as the Queensland Government, have indicated that not all banks have
been able to offer products that satisfy the operational requirements of PBAs. Further it
has been suggested that this may force some contractors that bank with smaller
institutions to move their banking activities to larger institutions to gain access to
compliant banking products. This could cause such contractors considerable
inconvenience and even lead to their paying higher rates of interest on refinanced debts.
In my opinion, this is unlikely to be a problem with the recommended retention trust or
statutory deemed trust scheme as the banking products required, unlike with PBAs, bear
no special characteristics that distinguish them from other trust accounts presently

824

National Westminster Bank Ltd v Halesowen Pressworks & Assemblies Ltd [1972] 1 ALL ER 641.
John Heydon et al, Jacobs’ Law of Trusts, op cit, [17.18]; Re Global Finance Group Pty Ltd (in liq) (2002) 26 WAR
385, [129]–[135].
825
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offered in the banking sector.826 Notwithstanding this, the Government should consult
with the banking sector on what products are available and what products can be
tailored before defining the precise characteristics of the trust accounts that will need to
be opened and maintained to comply with the recommended retention trust and
statutory deemed trust schemes.
Recommendation:
28. That the legislation that introduces the recommended retention trust scheme,
provides that a party obliged to hold retention funds in trust, must:
a. establish a bank account marked as a ‘retention money trust account’ upon
entering into a contract which falls within the scope of the recommended
retention trust scheme;
b. deposit funds deducted into the marked trust account on or before the date
the funds would have otherwise been payable to the contractual counterpart
but for contractual withholding provision; and
c. At all times, keep its own funds separate.
The legislation should provide that the only payments that may be made out of the
marked trust account are:
a. payments to the party holding the funds equivalent to their primary beneficial
interest in them;
b. payments to a party from whose payment(s) the funds were deducted
equivalent to their secondary beneficial interest in them. This includes
payments made at the order of an adjudicator, court or other tribunal;
c. payments to a party from whose payment(s) the funds were deducted where
they have elected to exercise their right to substitute the form of security held
(refer to Recommendation 6); and
d. payments to which both contractual counterparts have agreed in writing.

826

See for example: National Australia Bank, Product Comparison Table Statutory Trust Accounts, 2018
<https://www.nab.com.au/content/dam/nabrwd/documents/fact-sheets/banking/product-comparison-table-statutorytrust-accounts.pdf>; or: Bendigo Bank, Regulated Trust Accounts, 2018
<https://www.bendigobank.com.au/public/business/our-business-products/transaction-and-savings-accounts/trustaccounts>.
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Recommendation:
29. That the legislation that introduces the recommended statutory deemed trust scheme
provides that a party obliged to hold funds, as the trustee of a statutory deemed trust,
must:
a. establish a bank account marked as a ‘trust account’ upon entering into a
contract on a project which falls within the scope of the recommended
statutory deemed trust scheme;
b. notify its contractual counterpart to make payments for that contract into the
marked trust account; and
c. at all times, keep its own funds separate.
The legislation should require a contractual counterpart to deposit funds into a
marked trust where it has been notified of the trust account.
The legislation should provide that the only payments that may be made out of the
marked trust account are:
a. payments to a beneficiary subcontractor equivalent to their primary beneficial
interest in the funds. This includes payments made at the order of an
adjudicator, court or other tribunal; and
b. payments to the trustee contractor equivalent to their secondary beneficial
interest in the funds.
Trust records and audit
The intention of recommending the introduction of a retention trust scheme and a
statutory deemed trust scheme is to, as far as possible, preserve money for parties
down the contractual chain, rather than such parties simply being provided with a new
set of remedies to pursue at their own cost if they are not paid for their work.
For this to occur, parties acting as trustees (and in the case of corporate trustees, their
officers and employees) must have no doubt that if trust property is misappropriated, the
trust’s beneficiaries will be able to pursue them personally. For this implicit threat to
carry weight, the recommended trust schemes need to be backed by robust record
keeping and audit requirements. Trust records are of course also important for the
smooth operation of a trust while the trustee is solvent and if a trustee becomes
insolvent.
Section 51 of the Trustees Act 1962 (WA) (the Trustees Act) gives trustees the power to
have professional third-party audits carried out on trust property held, and for the cost of
such audits be paid for out of the trust property. Section 5 of the Trustees Act however
qualifies that powers granted under the Trustees Act may be over-written by a contrary
intention expressed in the instrument giving rise to the trust. As such, a trustee’s
statutory audit power can be displaced by the legislation introducing the recommended
trust schemes without needing to create a specific exemption to the Trustees Act. In my
opinion, such a limitation is appropriate as audit activities that diminish the total value of
trust property held do not align with the intention stated above.
My preferred approach to auditing trust funds is to give beneficiaries the right to inspect
trust records and allow them to be verified against the balances and transacting records
of the associated trust accounts. This is the approach taken under section 18FC of the
NZ Act, which provides:
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(1) Party A [(the trustee of the retention trust)] must keep proper accounting records of
all retention money that—
(a) correctly record—
(i) all retention money held on trust; and
(ii) all amounts of retention money protected by instruments issued for the
purpose of this subpart; and
(iii) all dealings and transactions in relation to retention money or instruments;
and
(b) comply with generally accepted accounting practice; and
(c) are readily and properly auditable.
…
(4) Party A must make the accounting and other records available for inspection by
party B [(the beneficiary(s) of the retention trust)] at all reasonable times and without
charge.

The NSW Government is also currently considering introducing similar beneficiary audit
rights for the statutory retention trust scheme. Section 12A(3) of the NSW Act currently
provides:
(3)

Without limitation, the regulations under this section may include provision for or
with respect to the following:
…
(b). the keeping of records in connection with the operation of a retention
money trust account and the inspection of those records by the Small
Business Commissioner.

The NSW Draft Bill proposes “enabling subcontractors to be able to inspect the retention
money trust account records” by adding the words “or the subcontractors entitled to the
retention money” to the end of section 12A(3)(b).827
Both the Murray Report and Collins Report also supported giving beneficiaries a right to
inspect records.828 The Collins Report stated:
All subcontractors who have made claims for payment upon a contractor will have the
right to inspect the trust account records. This follows from their status as beneficiaries. A
specific statutory amendment to that effect should overcome the doubts generated by
such cases as Avanes v. Marshall and Ors (2007) NSWSC 191.829

To conduct a proper audit, beneficiaries will need to be able to view all records for trust
accounts in which their money is being or has been held. AIB commented that this would
give beneficiaries insight into a trustee’s commercial operations, including the gross
profit margin made on a project, and how other beneficiary subcontractors have priced

827

New South Wales Government, Public Consultation Draft - Building and Construction Industry Security of Payment
Amendment Bill 2018 (20 August 2018) explanatory notes.
828
Collins Report, op cit, 359; Murray Report, op cit, 313.
829
Collins Report, op cit, 187-188.
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similar work on other projects.I agree that this may provide beneficiary subcontractors
with an unintended commercial benefit however viewing rights over a partial trust
records would make beneficiary auditing a farce. Appreciating that trustees, operating
under either of the recommended trust schemes, will understandably want to maintain
confidentiality over their commercially sensitive information, I recommend that trustees
be given the right to decide whether to keep:


a single consolidated set of trust accounts for all projects and contracts to which
trust obligations apply; or



a separate set of trust accounts for each project to which trust obligations apply;
or



a separate set of trust accounts for each beneficiary subcontractor engaged on
each project to which trust obligations apply.

A trustee can then make its own decision, balancing the desire to maintain
confidentiality, with the higher administrative cost of keeping multiple sets of trust
accounts and records; versus potentially disclosing commercially sensitive information,
but incurring the comparatively lower administrative cost of keeping a single set of trust
accounts and records.
Recommendation:
30. That the Government review the trust accounting rules that apply to professionals
with existing trust obligations in WA (e.g. legal practitioners and real estate agents),
and construction industry participants in other jurisdictions that are bound by similar
trust obligations (including Canada and the United States), and develop a set of
mandatory trust account rules to apply to retention trusts and statutory deemed
trusts. These trust accounting rules should be designed such that the resultant
records are readily capable of being audited by beneficiaries.
Recommendation:
31. That the legislation that introduces the retention trust and statutory deemed trust
schemes requires that upon reasonable notice from a beneficiary, a trustee must
provide viewing rights to any transactional trust account(s) and/or retention trust
account(s) that holds or has ever held money in which the beneficiary possesses or
possessed an interest, and copies of the trustee’s corresponding trust records.
These viewing rights and trust records must not be restricted in any way.
Recommendation:
32. That the legislation that introduces the retention trust and statutory deemed trust
scheme, provides a right for parties required to act as trustees, to determine whether
they will maintain:
a. a single set of trust accounts into which it directs all moneys held on trust; or
b. a separate set of trust accounts for each project into which it directs all
moneys held on trust for each contract; or
c. a separate trust account for each contractor or subcontractor (as the case
may be) for whom moneys are held on trust.
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Government auditing powers
The LRCWA Report recommended that:
the Builders' Registration Board should be given power to appoint and authorize an
accountant who is registered as an auditor to examine the books of account and records
relating to any trust account of a participant in the industry and to furnish the Board with a
confidential report on the matter and things disclosed by the examination. The Board
should use the power to carry out random checks or to carry out checks where it has
reason to suspect a breach of trust. Where a breach of trust is uncovered, the
beneficiaries of the trust should be advised of the breach so that they are in a position to
take action to remedy the breach830

I agree with this recommendation. While primary responsibility for compliance checking,
and auditing, should lie with beneficiaries, it is appropriate that the Government have
some powers to enable audits to be undertaken where it determines that it is in the
public interest to do so and that the findings of any such audits be disclosed to the
beneficiaries of the audited trusts.
However, given the scope of the powers of the BSB and the Building Commissioner, the
power to conduct an audit should be limited to where the trustee is a building service
contractor. Furthermore, the Building Commissioner’s power should be to either:



direct the building service contractor to provide an auditor’s report; or
carry out an audit of the trust accounts, but the costs of the audit should be
recoverable by the Building Commissioner against the building service contractor
as a debt.

DMIRS should be properly resourced to carry out this function.
Recommendation:
33. That the legislation that introduces the retention trust and statutory deemed trust
schemes empowers the Building Commissioner to audit a trust account(s) operated
by a building service contractor where it is determined to be in the public interest.
The Building Commissioner should have the power to either direct the building
service contractor to provide an auditor’s report within a reasonable period of time, or
to carry out an audit. Where the Building Commissioner carries out an audit, any
costs should be recoverable as a debt from the building service contractor. The
findings of any audit should be disclosed to the beneficiaries of the audited trust
accounts.
DMIRS should be properly resourced to carry out this function.
Trustee indemnity and remuneration
A trust does not convey separate legal personality.831 When a trustee incurs a liability in
the administration of a trust, they are personally liable.832 To balance this liability, a
trustee is given a right to be indemnified out of trust property for costs and liabilities
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properly incurred while administering a trust.833 This right of indemnity manifests in two
ways:


When a trustee accrues a liability associated with the administration of a trust, it is
entitled to use trust assets to meet that liability directly (right of exoneration); or



When a trustee uses its own assets to meet a liability associated with the
administration of a trust, it is entitled to be reimbursed out of the trust property
(right of reimbursement).

A trustee’s right to indemnity takes the form of an equitable lien, which takes priority over
a beneficiary’s equitable interest in the trust property.834 A trustee’s right of indemnity
does not extend to remuneration for its time or efforts, unless:


the instrument establishing the trust expressly sets such a right; or 835



the beneficiaries of the trust subsequently agree to a give the trustee such a
right;836 or



a court grants such a right.837

The right of indemnity is provided for in section 71 of the Trustees Act, which provides:
A trustee may reimburse himself for or pay or discharge out of the trust property all
expenses reasonably incurred in or about the execution of the trusts or powers.

However, as was noted previously in this report, powers granted under the Trustees Act
apply only to the extent that a contrary intention is not expressed in the instrument
creating the trust. The exclusion of a trustee’s right of indemnity by reference to a
contrary intention was affirmed by the WA Supreme Court in Franknelly Nominees Pty
Ltd v Abrugiato.838
As the intention behind the recommended trust schemes is to preserve project funds for
the benefit of parties down the contractual chain, it would be counter-productive to allow
trustees to diminish those funds by deducting their trust administration costs.
The Queensland Government appears to have reached a similar position in respect to
PBAs. Relevantly, sections 41 and 43 of the BIF Act provide:
41

Power to employ agents

(1) The head contractor may employ, or otherwise engage, an agent to do any act
relating to the project bank account on behalf of the contractor.
…
(3) The costs of employing or engaging an agent under subsection (1) are not
recoverable from the project bank account or any of the beneficiaries.
…
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43

Head contractor not entitled to payment for administration of project bank
account or fees

The head contractor is not entitled to payment from the project bank account, or from a
subcontractor beneficiary, for any amount relating to—
(a)

the administration of the project bank account by the contractor; or

(b)

fees payable for the project bank account.

While limiting a trustee’s right of indemnity might appear harsh, it is important to
remember that the trust relationship is being imposed over the top of a series of
contractual relationships. Under these contractual relationships, a trustee contractor
packages up the services of a number of beneficiary subcontractors and on-sells them
to a third-party at a mark-up. The mark-up includes an allowance for overheads. Where
trust obligations exist, these overheads would include an allowance to cover the cost to
administer the trust obligations.
Two exceptions to this limitation on a trustee’s right of indemnity should apply.
The first was highlighted by AIB which noted that, particularly with labour intensive
trades, subcontractor payment cycles tend to be shorter than head contract payment
cycles (weekly or fortnightly compared to monthly), meaning head contractors
sometimes have to pay their subcontractors in advance of receiving payment from their
principals for the work.839 In these circumstances, a limited right of indemnity is
appropriate. A trustee that makes payment out of its own money, or by drawing on a
debt facility, should be able to recoup the value of the payment against the trust funds
received. The same recommendation was made in the LRCWA Report, which stated:
a contractor who wished to pay its subcontractors, but which had not received sufficient
money from the owner at the time to do so, might obtain a loan or an overdraft facility
from a financial institution to pay the subcontractors, the expectation being that the debt
would be repaid once the owner eventually paid the contractor. In these circumstances it
is reasonable that, once a payment of funds is received by the trustee from the owner,
trust moneys should be used by the trustee to discharge the loan to the extent that the
lender's money was used by the trustee to pay in whole or part for work done or
materials incorporated in an improvement, particularly as it does not reduce the funds
flowing down the chain. Accordingly, the Commission recommends that a trustee should
be able to withdraw moneys from a trust fund to discharge a loan to the extent that the
lender's money was used by the trustee to pay in whole or part for work done or
materials incorporated into an improvement. Once again this should only occur if the trust
fund is not insolvent.840

The second exception is where the trustee becomes insolvent or has to be replaced as
trustee after having been found to have misconducted in some way. In this case, an
independent professional is required to take on the responsibility, either directly or
indirectly, for administering the trust. This function is necessary and will not be
performed without a guarantee for payment. In these circumstances, the limitation
placed upon a trustee’s right of indemnity would need to be removed and a right to
remuneration established. While the limitation placed upon the trustee’s right of

839
840

AIB, IAG submission – discussion paper 3 and 4, 19.
LRCWA Report, op cit, 65.

272

Chapter 7: Project Trusts

indemnity could be modified without being inconsistent with the Trustees Act, an express
provision may need to be made to allow for adequate remuneration.
As noted in Ford, Austin and Ramsay’s Principles of Corporations Law:
Trustees are not ordinarily entitled to be remunerated for their work in administering a
trust unless there is statutory authority. But the court in its equitable jurisdiction over the
administration of trusts has inherent power to order in its discretion that a trustee be
remunerated. That jurisdiction extends to making an order in favour of an administrator
under Pt 5.3A or a liquidator who has had to administer a trust of which the company was
trustee.841

Section 98(1) of the Trustees Act grants the Supreme Court the power to allow a trustee
“such commission or percentage for that person’s services as is just and reasonable”.
However, section 98(2) caps the aggregate value of such a commission or percentage
to 5 per cent of the gross value of the trust property. While the court, exercising its
inherent jurisdiction, may allow remuneration above this statutory ceiling,842 the methods
applied by the courts in calculating what a ‘fair’ or a ‘just and reasonable rate’ of
remuneration are varied and somewhat subjective.843
From the perspective of a liquidator, being granted a right of remuneration equal to 7 per
cent of the realisable value of the trust assets, for example, does not necessarily provide
a great deal of comfort when the realisable value of those trust assets is not capable of
being accurately determined in the short-term nor is the amount of trust administration
work that will need to be performed. In the context of an insolvent head contractor, that
is the trustee of a number of statutory deemed trusts, a liquidator could expect to
encounter:


principals on projects that have not reached practical completion, exercising
rights to withhold all payment otherwise due until they can complete the
outstanding works, calculate their over-and-above completion costs, and claim a
set-off. It is not uncommon for these costs to exceed the total amount owed by a
principal at the point-in-time of the head contractor’s insolvency;



principals that may assert tenuous reasons for exercising set-off rights (e.g. the
loss of the residual value of a warranty);



principals that may inflate their completion costs or otherwise act in bad faith by
seeking to hold on to any amounts rightly due to the head contractor as there is
no longer a commercial relationship to preserve;



subcontractor beneficiaries that may legitimately include in their claims amounts
for variations that had not been settled prior to the head contractor’s insolvency
that are unlikely to be recoverable from the principal; and



subcontractor beneficiaries that may inflate their claims with previously rejected
variations and other disputed amounts.

In dealing with such parties, the liquidator would be at an informational disadvantage
and may need to expend considerable resources determining which asserted set-offs
841
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and claims are bona fide and which need to be challenged. Any such challenge would
represent further cost for the liquidator and thus the trust.
It is not reasonable to expect a liquidator, a bankruptcy trustee, or some other third party
professionals, that for one reason or another, has taken on the administration of a trust,
to perform this function without some certainty that they will be able to recover their fees.
In my opinion, such professional fees should be recoverable on an hourly rates basis,
should not be capped in aggregate, but should be challengeable by beneficiaries and
reviewable by the Supreme Court.
Recommendation:
34. That the legislation that introduces the retention trust and statutory deemed trust
schemes provides that a trustee is not entitled to be indemnified out of trust property
other than when it has had to pay a beneficiary subcontractor out of its own funds, or
from a debt facility taken out in its own name, in advance of receiving payment from
its principal. When this occurs, the trustee is entitled to reimbursement out of the
trust funds eventually received from the principal. The trustee’s right to
reimbursement does not extend to any interest or other charge associated with a
debt facility that was utilised.
Recommendation:
35. That the legislation that introduces the retention trust and statutory deemed trust
schemes provides that the limitation placed on a trustee’s right of indemnity is
automatically removed when:
a. a court has replaced the original trustee with a third-party trustee after having
found the original trustee to have misconducted in some manner;
b. the trustee is a corporation which has been placed into liquidation; or
c. the trustee is a natural person and a bankruptcy trustee has been appointed
to administer their affairs.
Further, the legislation should provide the Supreme Court with a broad discretion to
grant a right to remuneration to professionals that step in and, directly or indirectly,
takeover administration of a trust in any of the three above described circumstances.
Remuneration should be based on hour rates and, while not capped in aggregate, be
challengeable by beneficiaries and reviewable by the Supreme Court.
Investment of trust funds
Section 17 of the Trustees Act provides that unless expressly prohibited in the trust
instrument, the trustee may invest trust funds. In my opinion an exclusion or severe
limitation of the power to invest funds held pursuant to a retention trust or statutory
deemed trust is warranted. The beneficiaries of these trusts are presumed to be
principally interested in securing their right to payment for work performed, and, absent a
right to recourse, in the return of their retention money.
Even if it could be demonstrated that a beneficiary was willing to have their progress
payments or retention money invested on the condition that they be entitled to a share in
the return, it would still be inappropriate as the funds are held for all parties down the
contractual chain not just that one intermediate party willing to take a risk. Further, while
some trustees may possess the financial acumen to competently and prudently manage
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investments, this cannot be said of all parties in the industry that would have trust
obligations imposed upon them.
I acknowledge that this point of view is contrary to the recommendation in the Collins
Report, which favoured allowing a trustee to invest trust funds in accordance with the
Trustee Act 1925 (NSW). However, it is worth noting that the NSW Government did not
adopt this approach as part of their retention trust scheme. Under the NSW Regulations
head contractors are required to keep retention money in a discrete trust account with
an approved bank, and may only withdraw money from the account in accordance with
the terms of the construction contract, or as agreed between the parties.844
In Queensland, the BIF Act is even more explicit in stating that “the head contractor
must not invest funds held in a trust account for the PBA in any form of investment”. 845
While the Murray Report recommends establishing a statutory deemed trust scheme
based on the trust model recommended in the Collins Report, no comment is made in
respect of a trustee’s power to invest trust funds.
With regard to interest earned on money held in a trust account, I am mindful of the
increased finance and administrative costs that imposing trust obligations will place upon
those required to act as trustee. In recognition of this, I recommend that trustees be
allowed to retain any interest earned on trust funds during the period for which they are
entitled to hold the trust funds, unless the parties agree otherwise. This is consistent with
the recommendation of the LRCWA Report846 and the position adopted in Queensland
under the BIF Act.847
Recommendation:
36. That the legislation that introduces the retention trust and statutory deemed trust
schemes provides that the trustee must deposit trust funds in a designated trust
account with a bank. Such funds may not be invested in any other manner. The trust
account must be a transaction or term deposit account. Any fees associated with
establishing or maintaining the trust account must be paid by the trustee out of its
own funds.
Recommendation:
37. That the legislation that introduces the retention trust and statutory deemed trust
schemes provides that where interest is earnt on money held in the designated trust
account from:
a. the date it was received up until the date it was due to be paid to a beneficiary
under the terms of the relevant construction contract, the trustee is entitled to
retain the interest; and
b. the day after the date it was due to be paid to the beneficiary under the terms
of the relevant construction contract up until the date it is paid to the
beneficiary, the trustee is obliged to disburse the interest to the beneficiary
against whose money the interest was earned.
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Contractual rights to set-off
Construction contracts commonly allow for a party higher up the contractual chain to set
off amounts owed against amounts due to be paid, even when those debts arise from
outside of a given contract. For example, clause 44.4 of AS2124-1992 provides that in
the event of a defined default, the principal may:
take out of the hands of the Contractor the whole or part of the work remaining to be
completed … [and if it does so] the Contractor shall not be entitled to any further
payment in respect of the work taken out of [its] hand.

Clause 44.6 goes on to provide:
When work taken out of the hands of the Contractor … is completed the Superintendent
shall ascertain the cost incurred by the Principal in completing the work and shall issue a
certificate to the Principal and the Contractor certifying the amount of the cost.
If the cost incurred by the Principal is greater than the amount which would have been
paid to the Contractor if the work had been completed by the Contractor, the difference
shall be a debt due from the Contractor to the Principal.

Clause 42.10 provides a much broader set-off right, it states:
The Principal may deduct from money due to the Contractor any money due from the
Contractor to the Principal otherwise than under the Contract.

Under these clauses, a trustee head contractor’s accounts receivable, that would
otherwise become trust property held for the benefit of subcontractors, can effectively be
wiped out. The trustee head contractor is still obliged to pay its subcontractors pursuant
to the terms of their contracts, however if the trustee head contractor becomes insolvent,
those subcontractors would rank as unsecured creditors with little hope of recovering
what is owed to them.
The LRCWA Report reviewed a number of different approaches taken in Canadian
provinces where trust schemes apply and recommended adopting a hard-line approach.
Specifically, the LRCWA Report recommended that cross-contractual set-off not be
allowed and that set-off within a contract only be allowed to operate to the extent that it
did not impact on beneficiary entitlements under the statutory deemed trust scheme that
was being proposed.848
The Collins Report also considered the issue of set-offs however recommended that
only cross-contractual set-off be restrained.849 With regard to in-contract set-off, the
Collins Report stated:
It is fundamental to the construction trust proposal that the trust fund is established by
payment from the principal of an amount legitimately owing under the head contractors
progress claim. Therefore, the principal only pays into what instantly becomes a trust
fund, that amount of money that it is contractually obliged to pay to the head contractor.
A river cannot rise above its source and in the event that there is a short-fall in the
amount owed to subcontractors as a consequence of the principal exercising that
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contractual right, then that, unfortunately for the subcontractor, is the reality of the
position.850

The Murray Report did not address the issue of set-off.
I agree with the recommendation in the Collins Report that debts stemming from outside
of a project covered by statutory deemed trust, should not be able to be set-off against
payments due in relation to that project as this could undermine the operation of the
trust. At the same time, the trust should only protect payments received for work
performed on the project, and should not compel greater payment than is contractually
required. I do however note that any state-based legislation would have limited efficacy
in the event of a trustee’s insolvency as both the Bankruptcy Act and the Corporations
Act contain statutory set-off rights.
Recommendation:
38. That the legislation that introduces the retention trust and statutory deemed trust
schemes provides that the exercise of cross-contractual set-off rights be prohibited
where the exercise of such rights would be detrimental to the beneficiaries of a
statutory deemed trust. This restriction would not limit set-off rights against retention
money held, bank guarantees, or damages payable under a construction contract.
Debt appropriation and attachment
Section 49 of the Civil Judgments Enforcement Act 2004 (WA) provides that when a
party (the judgment creditor) is owed money by another party (the judgment debtor),
pursuant to an award of a court (or a determination filed in accordance with s.43(2) of
the CCA), it may apply to the court for an order requiring a third party, that owes money
to the judgment debtor, to pay that amount to the judgment creditor instead, on account
of the outstanding judgment debt. As noted in the LRCWA Report:
the effect of the …[debt appropriation] order might be that the money would never
actually be received by the contractor. To the extent that the money owing or accruing
from the owner to the head contractor was …[appropriated] to meet the judgment or
order against the head contractor, the trust would not apply to the money. It would
frustrate the policy of a trust scheme to give a judgment creditor a right against the
garnishee (the owner) which it would not have against the head contractor which was
indebted to it.851

To mitigate this risk, the LRCWA Report recommended that debt appropriation orders
not be effective against payments that, but for the debt appropriation order, would have
become trust funds under a statutory deemed trust. Such a provision has been enacted
in Queensland under section 39 of the BIF Act, which states
(1)

An amount paid, or required to be paid, into a trust account for a project bank
account cannot be—
…
(b) attached or taken in execution under a court order or process for the benefit of
a creditor of the head contractor.
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Likewise, section 18FA of the NZ Act provides, in relation to retention trust funds, that:
Retention money held on trust—
…
(b) is not liable to be attached or taken in execution under the order or process of
any court at the instance of any creditor of party A (other than party B).

I recommend that a similar provision be included in the legislation in WA.
Recommendation:
39. That the legislation that introduces the retention trust and statutory deemed trust
schemes provides that debt appropriation orders not be allowed in respect of money
owed under construction contracts.
Cascading vs privity of trust model
Stakeholders were asked to comment on whether a statutory deemed trust scheme
should be based on a cascading trust model or a privity of trust model. The CFMEU
stated that it “considers the cascading trust approach to be an important feature of any
reform”.852 A number of other stakeholders expressed views to the effect that enacting a
cascading trust model would improve security of payment in the WA building and
construction industry.
The difference between cascading and privity of trust models is significant. Basing a
statutory deemed trust scheme on a cascading trust model over a privity of trust model
would substantially augment the schemes efficacy. The Murray Report stated that “the
most effective way that payments can be secured from misuse and the risk of head
contractor insolvency is by implementing a cascading statutory trust [scheme]”.853 It was
concluded that “only such a statutory trust would secure the payment of all
subcontractors, including the most vulnerable at the base of the contractual chain”.854
I agree with the conclusion drawn by Mr Murray, together with the views of stakeholders
that a cascading trust approach should be preferred over a privity of trust approach. My
reasoning is as follows.
Limitations of the privity of trust approach

The privity of trust approach is based on the common law doctrine of ‘privity of contract’,
being that a contract cannot confer rights or impose obligations upon any person who is
not a party to the contract. The rationale for this doctrine is that only the parties to a
contract should be bound by its terms, or be able to enforce the contract against one
another. In practice, privity of contract prevents the enforcement of contractual rights
and obligations against or by a third party.
The privity of trust approach, therefore, is that trust status is only impressed upon funds
received for works carried out or materials supplied by parties with whom the recipient of
those funds has directly contracted. For example, a head contractor subcontracts to a
subcontractor, and that subcontractor in turn subcontracts to a sub-subcontractor. Under
852
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a statutory deemed trust scheme based on a privity of trust approach, the head
contractor’s trustee obligations would only extend to the subcontractor beneficiary.
The subcontractor would be a beneficiary of the head contractor trustee, and would also
hold funds in trust for the benefit of the sub-subcontractor. Similarly, should the subsubcontractor engage a sub-sub-subcontractor, then trust obligations would only be
overlaid over this specific contractual relationship. In this way the privity of trust
approach creates a ‘waterfall effect’ such that each entity in the supply chain holds funds
on trust only for the entity with which they have a direct contractual relationship.855
Enacting a statutory deemed trust scheme based on the privity of trust model would
provide parties with rights and remedies against their contractual counterparts that they
would not otherwise be granted under the law. For example, if the principal pays the
head contractor a progress claim, then under the privity of trust model, the amount from
the progress payment that the head contractor is liable to pay to the subcontractor, is
impressed with trust status. In this situation, the subcontractor would have rights and
remedies against the head contractor – namely:


the right to attempt to prevent a breach of trust by the head contractor by seeking
an injunction to restrain the breach of trust; or



to trace money that has been applied by the head contractor in breach of trust.

But, under the privity of trust approach, parties in the contractual chain underneath the
subcontractor gain no new protections. To use the same example above, under the
privity of trust approach, a head contractor is deemed to hold the amount payable to the
subcontractor on trust for the subcontractor. However, the head contractor would not be
deemed to hold money in trust for the sub-subcontractor or any other party below the
subcontractor in the contractual chain for works carried out or materials supplied by
them.
The limitations of the privity of trust approach would be felt most acutely by parties lower
in the contractual chain. For example:


If a party lower down in the contractual chain suspected a breach of trust higher
up the chain – e.g., between the head contractor and the subcontractor - they will
have no rights to attempt to restrain a breach of trust by the head contractor or
even to request access to trust records to allay their suspicion.



If a subcontractor becomes insolvent, and at the time of its insolvency is owned
money by a head contractor, which is held pursuant to a statutory deemed trust,
the insolvent subcontractor’s subcontractors (the sub-subcontractors) would not
be able to take action against the head contractor to force the trust fund to be
paid into the subordinate trust. The sub-subcontractors would have to rely on the
liquidator or bankruptcy trustee of the insolvent subcontractor to take action on
their behalves. A liquidator or bankruptcy trustee may require such subsubcontractors to provide an indemnity against cost prior to it taking any action.

Therefore, in my view enacting a statutory deemed trust scheme that is based on the
privity of trust approach would limit the protection afforded to those most vulnerable
subcontractors at the bottom of the contractual chain.
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Cascading trust approach is to be preferred

Conversely, a cascading trust approach is not limited by privity of contract. Under the
cascading trust approach, money received at each level of the contractual chain is
deemed to be held in trust for all parties down the chain. This does not mean that a
trustee head contractor is responsible for ensuring that all parties engaged beneath it on
a project are paid what they are owe. In the ordinary course of business, such a trustee
head contractor would satisfy its obligations to all beneficiaries by paying what is owed
to those beneficiaries with which it has a direct contractual relationship (i.e. its
subcontractors).
Beneficiaries not in a direct contractual relationship with the trustee of a statutory
deemed trust, based on the cascading deemed trust approach, have access to a
number of rights and remedies against the trustee that not otherwise be the case if the
trust were based on the privity of trust approach. These include the:


right to view trust records;



right to commence proceedings to restrain breaches of trust;



right to trace trust funds that have been misappropriated higher up the chain;



right to commence proceedings to have a trustee removed and replaced;



right to seek an order that trust moneys be paid into court;



right to seek the appointment of a receiver over the trust property.856

These rights are perhaps most relevant where a link in the contractual chain, between
the trustee and a beneficiary becomes insolvent. For these reasons, the Murray Report,
the Collins Report and LRCWA Report, all recommended that the cascading trust
approach be used as the basis of any statutory deemed trust scheme. Mr Collins
commented that the cascading approach could lead to a form of “paper warfare”, but on
balance, is “probably more efficient than simple or multiple trusts” .857
Recommendation:
40. That the legislation that introduces the statutory deemed trust scheme utilise the
cascading trust approach such that any party that holds funds in trust as the trustee
of a statutory deemed trust is deemed to hold those funds for all parties engaged
below it on that project, not just for its direct subcontractors.
Recovery against third parties
In the event of a trustee’s insolvency, a beneficiary whose trust funds have been
misappropriated may be able to recover against a third party. I expect that the prospect
of piercing the corporate veil and/or holding third parties liable will cause a degree of
anxiety for some industry participants. However, this type of liability is contingent upon
the third party being culpable, to some degree, for the underlying breach of trust, or it
having received trust property absent the exchange of valuable consideration. That
parties may feel anxious at the prospect of personal liability is not necessarily
undesirable as it serves to underscore the maxim that you do not deal with trust property
in a manner than otherwise permitted.
856
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Corporations Act

Section 197 of the Corporations Act provides:
(1)

A person who is a director of a corporation when it incurs a liability while acting, or
purporting to act, as trustee, is liable to discharge the whole or a part of the liability
if the corporation:
(a)

has not discharged, and cannot discharge, the liability or that part of it; and

(b)

is not entitled to be fully indemnified against the liability out of trust assets
solely because of one or more of the following:
(i)

a breach of trust by the corporation;

(ii)

the corporation's acting outside the scope of its powers as trustee;
and

(iii)

a term of the trust denying, or limiting, the corporation's right to be
indemnified against the liability.

The person is liable both individually and jointly with the corporation and anyone
else who is liable under this subsection.

Section 197 was amended by the Corporations Amendment Act (No.1) 2005 (Cth) to
clarify ambiguity identified by the Supreme Court of South Australia in Hanel v O’Neill.858
In the explanatory memorandum, a number of scenarios were provided to demonstrate
when liability under section 197 is triggered. Two of these scenarios are reproduced in
the Case Study 7.
Case study 7
Scenario 2
The trust has assets of $300,000. The trust deed restricts the trustee’s right to be indemnified to $500,000.
The corporation’s undischarged liability is $600,000. The result of applying proposed new subsection
197(1) is as follows: The directors are potentially liable for the entire $600,000, as the corporation is not
entitled to be fully indemnified as per subparagraph 197(1)(b)(iii). If the liquidator recovers $300,000 from
trust assets and uses that money to discharge the liability, the amount the directors are liable to pay is
reduced to $300,000.
Scenario 4
The trust has no assets. The corporation’s aggregate undischarged liability is $10,000, comprising 10
individual debts of $1,000 each. Two of those debts involved a breach of trust or an ultra vires act.
The other debts were incurred bona fide in carrying on the business of the trust. The trust deed restricts
the trustee’s right to be indemnified to $5,000. The result of applying proposed new subsection 197(1) is
as follows: The directors are potentially liable for $2,000 for debts that involved a breach of trust or the
ultra vires act by the corporation, as the corporation is not entitled to be fully indemnified as per
subparagraphs 197(1)(b)(i)-(ii). There is $8,000 left to be paid. The trustee is entitled to be indemnified to
the extent of $5,000. The directors are potentially liable for the whole of the $8,000, as the corporation is
not entitled to be fully indemnified as per subparagraph 197(1)(b)(iii). If the liquidator does recover $5,000
from trust assets and uses that money to discharge the debts, the directors will only be liable to pay the
859
remaining $3,000.

In the context of an insolvent corporate trustee of a retention trust or a statutory deemed
trust, section 197 of the Corporations Act applies where beneficiaries are not paid their

858
859

[2003] SASC 409.
Corporations Amendment Bill (No.1) 2005 (Cth) – Explanatory Memorandum [4.2].
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full contractual entitlements as consequence of the trustee having misused trust funds
(e.g. to pay its employees, to pay a tax debt or to pay some other business expense).
In using trust funds in a manner inconsistent with the object of the trust, the company,
while acting or purporting to act as trustee, becomes liable to the beneficiaries for
breach of trust. The fact that beneficiaries have not received their full contractual
entitlements on account of the breach of trust implicitly indicates that this liability has not
been discharged. The trustee’s insolvency indicates that it is unlikely to discharge this
liability (this would become evident during the liquidation process). Finally, the trustee
would not be entitled to be indemnified out of the trust property as the liability stems from
a breach of trust, for which that a right of indemnity would not arise.
While there are a number of exempt circumstances set out in sections 197(2)-(5) none
are immediately applicable.
Given the strict liability imposed on directors, section 197 could prove a very effective
avenue for an aggrieved beneficiary seeking redress and could also serve as a suitably
strong discouragement for directors to ensure that neither they nor their staff misuse
funds covered by either a retention trust or a statutory deemed trust.
Accessory liability

The starting point in considering third party liability for breaches of trust is Lord
Selborne’s judgment in the English case Barnes v Addy.860 Lord Selborne wrote:
Those who create a trust clothe the trustee with a legal power and control over the trust
property, imposing on him a corresponding responsibility. That responsibility may no
doubt be extended in equity to others who are not properly trustees, if they are found
either making themselves trustees de son tort, or actually participating in any fraudulent
conduct of the trustee to the injury of the cestui que trust. But, on the other hand,
strangers are not to be made constructive trustees merely because they act as the
agents of trustees in transactions within their legal powers, transactions, perhaps of
which a Court of Equity may disapprove, unless those agents receive and become
chargeable with some part of the trust property, or unless they assist with knowledge in a
dishonest and fraudulent design on the part of the trustees.861

Lord Selborne’s statement is now commonly known as the rule in Barnes v Addy.
Under the rule, a third party may be held liable for a breach of trust where they
knowingly:


receive property in breach of trust (receipt liability); or



assist in a dishonest and fraudulent design (accessory liability).

While there is a competing formulation for accessory liability, 862 the rule in Barnes v
Addy has been upheld by the High Court and remains good law in Australia.863
In making out a claim for accessory liability an aggrieved beneficiary would need to
demonstrate that:
1. The trustee engaged in a dishonest and fraudulent design. Breach of trust on its
own is not enough.864
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2. The third party assisted in the dishonest or fraudulent design. While there is no
definitive judgment on this issue, assistance generally requires a positive act that
advances the breach of trust in some manner, acquiescence is not normally
enough.865
3. The third party had knowledge of the dishonest and fraudulent design when they
rendered assistance. That knowledge will exist where the third party:
a. had actual knowledge of the dishonest and fraudulent design;
b. deliberately ‘shut their eyes’ to the dishonest and fraudulent design;
c. wilfully abstained from making inquiries that an honest and reasonable
person would make and, that if had been made, would have led to the
discovery of the dishonest and fraudulent design; or
d. has actual knowledge of facts which to an honest and reasonable person
would indicate a dishonest and fraudulent design.866
The LRCWA Report, the Collins Report and the Murray Report all recommended that a
legislative provision similar to section 13(1) of the Construction Lien Act RSO 1990 C.30
(Ontario Act) be adopted to complement statutory deemed trust scheme. Section 13(1)
of the Ontario Act states:
In addition to the persons who are otherwise liable in an action for breach of trust under
this Part,
(a) every director or officer of a corporation; and
(b) any person, including an employee or agent of the corporation, who has effective
control of a corporation or its relevant activities,
who assents to, or acquiesces in, conduct that he or she knows or reasonably ought to
know amounts to breach of trust by the corporation is liable for the breach of trust.

Section 13(1) of the Ontario Act appears to markedly increase the scope of accessory
liability as:


any breach of trust would be sufficient, not just breaches that can be categorised
as dishonest and fraudulent designs;



it does not require active assistance, which at present is generally required; and



it may set a lower standard for what knowledge is sufficient.867

For company directors, this may not have much of an impact given the scope of the
liability already imposed under section 197 of the Corporations Act; however it has the
potential to significant increase liability faced by employees. In my opinion, the level of
potential liability that employees of trustee businesses’ presently face is appropriate,
expanding this by adopting a provision similar to section 13(1) of the Ontario Act is a
step too far.
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Tracing into the hands of a third party

Tracing is neither a claim nor a remedy but a process of demonstrating what has
happened to property. When misappropriated trust property passes from the hands of
the trustee and into the hands of a third party, an aggrieved beneficiary will be able to
seek an equitable remedy against that third party provided that they are not an innocent
purchaser lacking knowledge of the pre-existing beneficial interest(s). In the case of an
innocent purchaser, they will take the property free and clear.868
A third party that innocently receives trust property, but who did not provide valuable
consideration in exchange, is referred to as a volunteer. A volunteer is not treated as
harshly as a third party that knowingly receives misappropriated trust property, however
they are still taken to receive the property with the pre-existing beneficial interest(s)
attached.869 If a volunteer converts the trust property received into a different form of
property or mixes it with their own property, there are a number of volunteer specific
rules that dictate a pre-existing beneficiary’s rights.
A third party that receives trust property with knowledge of the pre-existing beneficial
interest(s) is taken to receive the property with the pre-existing beneficial interest(s) still
attached.870 The levels of knowledge that are considered sufficient are the same as
those described earlier in relation to accessory liability. 871
When trust funds are paid into an overdrawn bank account and the bank is not aware
that the funds received were trust funds, the bank is taken to be an innocent purchaser,
a beneficiary will however be able to lay claim to any surplus funds. As was observed in
Russell Gould Pty Ltd v Ramangkura:
In the case of a payment into an overdrawn account, there is no new asset created, as
there is no debt of the bank to the account holder that is created, and the account holder
gains no chose in action against the bank. Instead, the account holder’s debt to the bank
is in whole or in part repaid. The monies paid by the account holder can no longer be
identified and there is no property or replacement asset that can be restored.872

On the other hand, if the bank has knowledge that the funds received are trust funds, the
bank is taken to receive the funds with the pre-existing beneficial interest(s) still
attached.873 It is for this reason that the BIF Act 874 and the NSW Regulations875 both
require that trust funds be held in an account with the word ‘trust’ included in the name
of the account and/or in the description of the account. The NSW Regulations further
provide, at regulation 7(2),that:
When establishing a retention money trust account with an approved ADI [(authorised
deposit-taking institution)], a head contractor must ensure that the approved ADI is
notified in writing that the account is a trust account required to be established for the
purposes of this Part.

And at regulation 13(2), that:
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An approved ADI with which a retention money trust account is established by a head
contractor under this Part:
…
(b)

does not have, in relation to any liability of the head contractor to the approved
ADI, any recourse or right (whether by way of set-off counterclaim, charge or
otherwise) against money in the account.

I recommend that similar provisions be incorporated into the legislation introducing the
recommended retention trust and statutory deemed trust schemes to ensure that banks,
as third parties, are put on notice as to the status of funds held in trust pursuant to the
recommended schemes.
Recommendation:
41. That the Government should not adopt a provision equivalent to section 13(1) of the
Construction Lien Act RSO 1990 C.30 (the Ontario Act).
Recommendation:
42. That the legislation that introduces the retention trust and statutory deemed trust
schemes require trustees to put the banks, with which trust funds are held, on notice
as to the status of those funds (this is consistent with Recommendations 28 and 29).
Regulations 7 and 13 of the NSW Regulations provide a suitable model.
Notifying parties down the contractual chain
When dealing with trust schemes that apply without the imposition of a triggering
threshold, like the recommended retention trust scheme, or with trust schemes that only
apply to a single tier of the contractual chain, it is relatively simple for prospective
trustees to determine whether statutory trust obligations have been triggered. For
example, regulation 5 of the NSW Regulations, which sets out when retention trust
scheme obligation are triggered, provides:
(1) This Part [(titled ‘Trust Accounts for retention money’)] applies to retention money
held by a head contractor only when the construction project (that is, the head
contractor’s construction contract with the principal) has a value of at least $20
million…
…
(3) The value of a construction contract is its value including any variation to the contract
after the contract is entered into….
(4) When the value of a construction project reaches the $20 million threshold after the
head contractor’s construction contract with the principal was first entered into,
retention money held by the head contractor becomes subject to this Part but only for
construction contracts between the head contractor and subcontractors entered into
after the value of the construction project reached the $20 million threshold.

In this case, only one party in the contractual chain is having trust obligations imposed
upon it and the triggering mechanism is the value of a contract to which they are a party
and obviously, with respect to which they have knowledge of the proposed ‘project
value’. While the possibility of having trust obligations triggered mid-project presents
285

difficulties, the head contractor will be aware of the event and therefore will not be
caught out unknowingly breaching trust.
The statutory deemed trust scheme proposed in the Murray Report, which I have based
my recommendation on, is a different proposition. Here the trigger, for all possible
trustees, from the top to the bottom of the contractual chain, is ‘project value’. Project
value, in this sense, means the value of the head contract or, when a material
component of the head contract relates to a non-construction supply (e.g. a supply of
land upon which building work is to take place), the value of the construction component
of the head contract.
While a head contractor will be in a position to know what the project value is, how will a
subcontractor know? Or a sub-subcontractor for that matter? Neither will be parties to
the head contract and hence will not have that information. This information would
clearly be important to subcontractors and sub-subcontractors as:


Upfront, this knowledge impacts on the way they calculate their operating
overheads as well as how they price their level of risk. For small subcontractors
and sub-subcontractors, knowing whether or not trust obligations are going to be
imposed upon them may even determine whether they bid for work at all.



During a project, this knowledge will govern how they handle funds received and
will consequently determine whether they, and potentially their staff, are exposed
to liability for breaches of trust. On this point it is disconcerting to think that a
subcontractor could be found to be in breach of trust when they are unable to
conclusively determine whether or not the trust obligations have been triggered
in the first place.

Considering the above, the only way that a statutory deemed trust scheme, that is
triggered by project value and that applies all the way down the contractual chain, will
operate effectively is if:


The trigger of project value is tied to the award value of the head contract or,
when the head contract contains a material non-construction component, the
value of the construction component of the head contract at award. This would
mean that the question:
‘Does this project (and all its associated contracts and subcontracts) fall
within the scope of the statutory deemed trust scheme?’
Can be conclusively answered as soon as the head contract is executed.



When trust obligations are triggered on a project, a head contractor is required to
notify all of its subcontractors of that fact, prior to their entering into their
subcontracts. These subcontractors are in turn required to notify their
subcontractors and so on and so forth down the contractual chain.



A party in the contractual chain, other the head contractor, is not notified that they
are obliged to act as a trustee in respect of money received in connection with a
project, then they are not required to act as a trustee in respect of money
received in connection with that project.



In the event that a party that would have been required to act as a trustee, but for
the fact that it did not receive the required notice, becomes insolvent and is
unable to pay its subcontractors what they are owed on that project, the party
higher in the contractual chain, that failed to give the required notice, becomes
liable to the insolvent party’s subcontractors for outstanding debts on that project.
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In effect the statutory deemed trust obligations, for all parties other than the head
contractor, become conditional upon their having been notified that they are working on
a project which is captured within the scope of the statutory deemed trust scheme. This
is necessary as the alternative would see parties potentially being held liable for
breaching obligations they did not know they owed.
The imposition of liability on a party for failing to give notice that trust obligations have
been triggered serves two purposes:
1. It provides a strong incentive for parties to pass on the required notice as by
doing so they are relieved from a potential source of liability.
2. It gives innocent parties down the contractual chain a measure of protection and
rightly places the corresponding liability on the party at fault for breaking the chain
trust obligations.
While this issue was not raised with stakeholders during the consultation process, I
nonetheless consider that for the recommended statutory deemed trust scheme to be
effective it must be addressed. The need for these triggering provisions may diminish
over time as the project value threshold reduces and the industry adapts and the
obligations are understood more broadly.
Recommendation:
43. That the legislation that introduces the statutory deemed trust schemes provides,
that:
a. The project value trigger be tied to the award value of the head contract or, when
the head contract contains a material non-construction component, the value of
the construction component of the head contract.
b. When statutory deemed trust obligations are triggered on a project, the head
contractor must notify all of its subcontractors prior to their entering into their
subcontracts that these statutory obligations will apply to them. Any notified
subcontractors are in turn required to notify their subcontractors and so on and so
forth down the contractual chain.
c. If a party in the contractual chain, other the head contractor, is not notified that
they are obliged to act as a trustee in respect of money received in connection
with a project, then they are not required to act as a trustee in respect of money
received in connection with that project.
d. In the event that a party, that would have been required to act as a trustee, but for
the fact that it did not receive the required notice, becomes insolvent and is
unable to pay its subcontractors what they are owed on that project, the party
higher in the contractual chain that failed to provide the required notice, becomes
liable to the insolvent party’s subcontractors for outstanding debts on that project.
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Employee entitlements
Reddifund and the CFMEU commented that should the Government introduce a
statutory deemed trust scheme, it should also consider protecting employee redundancy
entitlements by requiring employers to make contributions into an AWEF under a
relevant industrial instrument. This is with the view to reducing potential reliance on the
FEG and securing an employee’s entitlements.
Under the FEG, where a company is insolvent, employees can apply to have a number
of entitlements including redundancy entitlements. Once paid, the Commonwealth
assumes the position and priority the employee would otherwise hold in the winding up
process in respect to the paid entitlements. In the 2016-17 financial year the
Commonwealth advanced payment to 12,354 claimants totalling $186.02 million and
recovered $47.98 million.876 Figures contained in Murray Report indicate that
approximately a quarter of the advances paid out in the 2016-17 financial year were for
construction industry insolvencies.877 The average processing time for claims in the
2016-17 financial year was 10.1 weeks.878
Reddifund and the CFMEU recommend either that legislation requires compulsory
payment of redundancy allowances under industrial instruments into an AWEF, or that
the Government policy requires employers engaged on public works projects to make
payment of an employee’s redundancy entitlement into an AWEF.
In respect to the recommendation by Reddifund for a legislative provision, for such a
provision to apply to an employee of a constitutional corporation, it would need to be
enacted in Commonwealth legislation, or contained in a relevant federal industrial
instrument. By virtue of the operation of section 26 of the Fair Work Act 2009 (Cth), such
a law by the State is likely to be considered an excluded industrial law.
It of course remains open for the Government to enact a legislative provision to apply to
employees who remain in the State industrial relations system, such as those employed
by partnerships, sole traders, and the Government. However, as it is not clear how many
employees remain covered by the State system, and the confusion likely to arise if the
State and Federal systems are not consistent on this issue, in my view, the State should
not legislate until the Commonwealth legislates in this area.
Insofar as a requirement in policy is concerned, this is likely to be more within the scope
of the Government’s power, albeit limited to the extent of any direct contractual
relationship with the employer, and with an adequate means of enforcement.
However, I agree with Reddifund that employees in the building and construction
industry are in a vulnerable position. Therefore, I recommend that should the
Government adopt a statutory deemed trust scheme as recommended in this report, it
gives some consideration to measures it can implement through public policy on public
works projects to protect employee redundancy entitlements.
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Recommendation:
44. That the Government considers the potential impact upon employees if a statutory
deemed trust scheme is adopted and measures it can implement through policy on
public works projects to protect employee redundancy entitlements. The Government
should raise this issue with the Commonwealth as part of the deliberations on the
Murray Report.
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Appendix A – Summary of adoption of the Murray
Report Recommendations
Legend

Recommendation should
be adopted



No.



Recommendation
should be partially
adopted, or minor
modification should be
considered

X

Recommendation should
not be adopted, or the
adoption should be
delayed pending further
action or national
discussion

Summary of the Murray Report Recommendation

Position

Security of payment legislation should adopt an East Coast model to
promote prompt payment to maintain a contractor’s cash flow.
Legislation should be drafted and structured as simply as possible and
avoid two-tier system for complex and simple claims, but respondents
should be able to request extra time to prepare an adjudication
response.



3

Parties to a construction contract should have a statutory right to
progress payments and a process to enforce this right.



4

Definition of construction work should be drafted in the broadest
terms.



5

Definition of related goods and services should be drafted in the
broadest terms.



6

Definition of construction contract should be drafted in the broadest
possible terms



7

The definition of ‘construction contract’ should clarify that a claimant
must be appropriately licenced or registered.



8

Definition of ‘business day’ should exclude Saturday, Sunday, public
holidays, and the period 22 December – 10 January inclusive.



9

Legislation should apply to written and oral construction contracts, but
not contracts that are part of a loan agreement, or contracts of
guarantee or insurance, or employment contracts.



10

Legislation should not apply to a claimant corporation in liquidation.



11

Legislation should not apply to carve-out amounts a person is entitled
to under the contract.



12

The legislation should apply to a residential housing sector so as to
enable a residential contractor to serve a payment claim on an owneroccupier.



13

A payment claim served by a residential contractor on an owneroccupier must contain information on how and when to respond to the
claim.



14

A party to a construction contract may make payment claim for each
and every named month, or more frequently if provided under the
contract



15

The legislation should include provisions governing one-off/milestone
payments where there are no express terms.



1

2
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No.

Summary of the Murray Report Recommendation

Position

16

Legislation should identify how to determine the date to make a final
payment claim.



17

Where a contract is terminated, a claimant may make a payment claim
for work done up to the date of termination.



18

‘Pay when paid’ clauses should be prohibited.



19

Payment claims are due to be paid in accordance with the terms of the
contract up to a maximum of 25 business days, or within 10 business
days if not terms are included.



20

Progress payments are to be calculated in accordance with the
contract, or on the value of the goods and/or services provided.



21

Construction work is to be valued in accordance with the contract. If
contract does not make express provision, the construction work to be
valued in accordance with the contract price or rate, the variation price
or rate, or the costs to rectify.



22

Payment claims must identify the contract, describe and quantify the
item claimed for, and state how the claimed amount was determined.



23

Payment claims must state that they are made under the Act, the
period for which a payment schedule is to be provided and
consequences of failing to provide a payment schedule.



24

Payment claims must be made within 6 months after construction work
was last carried out under the contract.



25

Final payment claims must be made in accordance with the contract,
or the later of 28 days after the defects liability period or 6 months
after the work was completed.



26

A payment schedule must identify the claim it relates to, the amount
the respondent will pay and (if applicable) the reasons for withholding
payment.



27

The regulator may prescribe the form for payment schedules and any
additional information required.



28

A payment schedule must be served within the earlier of the time
required under the contract, or 10 business days after the payment
claim was served.



29

If the respondent fails to serve a payment schedule and fails to pay
the claimed amount in time, the claimant may apply for adjudication, or
recover the unpaid amount as a debt through the courts.



30

If the claimant elects to recover an unpaid amount as a debt, the
respondent may not bring a cross claim or raise any defence.



31

If the respondent serves a payment schedule, but fails to pay the
scheduled amount on time, the claimant may apply for adjudication, or
recover the unpaid amount as a debt through the courts.



32

A head contractor’s payment claims must include a supporting
statement, which is copied to each subcontractor whose work is
included in the head contractor’s payment claim.

X

33

A supporting statement must state that all subcontractors have been
paid.

X

34

Making a false supporting statement constitutes an offence.

X
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Summary of the Murray Report Recommendation

Position

35

A claimant must apply for adjudication:
 within 10 business days of receiving a payment schedule that’s
less than the claimed amount, or
 within 20 business days of the due date for payment if the
scheduled amount is not paid, or
 within 10 business days after a 5 business day notice period
after the due date for payment if no payment schedule was
served and the claimed amount is not paid.



36

Adjudicators are appointed by the regulator.

X

37

ANAs to nominate accredited adjudicators for the regulator to appoint.

X

38

Parties to a dispute may agree an adjudicator only at the time the
dispute arises and if the disputed amount is more than $250,000.



39

The respondent must provide an adjudication response within the later
of 5 business days of receiving the claimant’s application or 2
business days after receiving the adjudicator’s acceptance of the
application.



40

The respondent may apply for an extension of time of up to 10
business days to serve an adjudication response.



41

The respondent may only include reasons for withholding payment in
its adjudication response that were included in the payment schedule.



42

An adjudicator’s determination must be made within 10 business days
of receiving the adjudication response, or such time as the parties
have agreed up to a maximum of 30 business days after receiving the
respondent’s response.



43

A party to an adjudication may apply for a review of the determination
if the determination is $100,000 less than the claimed amount or
$100,000 or more than the scheduled amount or the adjudicator
dismisses the application.

X

44

Applications for adjudication review are made in writing to the
regulator within 5 business days of the parties receiving the original
determination.

X

45

An adjudication determination may not be reviewed if the parties
agreed on the adjudicator, as per 38 above.

X

46

A respondent may not apply for adjudication review unless it served a
payment schedule, or include any reasons for withholding payment not
included in the payment schedule, and must pay into the regulator’s
trust account any amount due to the claimant under the adjudicator’s
determination.

X

47

Adjudication reviews are conducted in accordance with the suggested
process set out in section 13.5.

X

48

The regulator is to appoint the most senior adjudicator available to
conduct a review.

X

49

Where an adjudicator determines that the respondent is to pay an
amount to the claimant, this must be paid either within 5 business
days, or the date the adjudicator determines.
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50

Where an adjudicator’s decision is reviewed and the review decision
differs from the original determination, the party required to make
payment must pay the amount either within 5 business days, or the
date the review adjudicator determines.

X

51

A claimant may suspend works if: the respondent fails to serve a
payment schedule by the due date; or fails to pay the scheduled
amount by the due date; or fails to pay the adjudicated amount by the
due date. The claimant must comply with certain notice requirements
before suspending works.



52

If parties have the right to apply for adjudication review, the claimant
may only give notice to suspend work after the period to apply for
review has passed, or after the due date for payment of the review
amount has passed.

X

53

If the legislation does not provide for statutory deemed trusts,
claimants may serve a payment withholding request on the principal.



54

An applicant may reapply for adjudication if an adjudicator is not
appointed within 4 business days or if the adjudicator fails to decide
the application in time or withdraws from the adjudication.



55

An adjudicator may withdraw from adjudication by giving notice to the
parties.



56

An adjudication application is withdrawn if the claimant serves a notice
of discontinuance on the adjudicator and the respondent, or if the
respondent pays the disputed amount.



57

Where an adjudicator has committed a jurisdictional error of law which
does not affect the whole of the decision, the court should have the
power to sever the affected part but allow the remainder to be
enforceable.



58

Where a claim is made under the Act, a party’s contractual and other
civil rights are preserved.



59

If an ANA or regulator issues an adjudication certificate, the claimant
can file the certificate as a judgment debt in court.



60

The regulator oversees ANAs, including granting, renewing and
withdrawing authorisation, receiving appeals, prescribing functions
and reporting requirements, and authorising fees.



61

Legislation should set out the process and procedures for conducting
an adjudication



62

Legislation defines when an adjudicator is disqualified due to conflict
of interest.



63

Adjudicators are required to determine jurisdiction.



64

An adjudicator’s function is non-delegable, except for minor clerical
tasks.



65

Legislation should govern granting, renewing, suspending and
cancelling adjudicators registration; adjudicators may appeal these
decisions.



66

Adjudicators should be registered and graded by the regulator.

X

67

Adjudicators that have made technical errors may not be appointed
unless the cause of the error has been resolved.

X
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68

Adjudicators that have not acted in good faith twice or more in the
previous 5 years may not be appointed.

X

69

The regulator should have the power to fix adjudicators fees for
payment disputes up to and including $25,000.



70

The regulator should have the power to set maximum adjudicators
fees for payment disputes above $25,000.

X

71

The regulator should prescribe and publish the fees that a senior
adjudicator conducting an adjudication review may charge.

X

72

The claimant and respondent are jointly liable for the adjudicator’s fee,
unless the adjudicator determines otherwise in accordance with the
legislation.



73

Adjudicators’ decisions are not to be published.



74

Adjudicators and ANAs are to be protected from liability.



75

Notices may be served by personal delivery, post, facsimile, email, or
any other method provided under the contract or regulations.



76

77

78
79

Using coercive or threatening conduct in relation to a person’s rights
under security of payment laws constitutes an offence.
Legislation should require ANAs/adjudicators to provide the regulator
with such information as reasonably requested to enable the
Regulator to monitor the operation of the legislation and activities of
ANAs/adjudicators.
The regulator must publish an annual report on the operation and
effectiveness of the legislation.
All jurisdictions should develop nationally consistent standards to
report data collected from ANAs and adjudicators.






-

There will be no other mechanism outside of the security of payment
legislation to manage disputed payment claims.
The legislation should provide that all cash retentions are to be held
on trust:
a. In the case of a principal, the cash retentions should be held
on trust for the head contractor.
b. In the case of a head contractor, cash retentions should be
held on trust for the subcontractors.
c. In the case of a subcontractor, the cash retentions should be
held on trust for the sub-subcontractor.
An adjudicator may determine if and when retention money and/or
security is due to be returned.



83

Legislation should not require trade credit insurance.

-

84

Contract terms that make claims for payment or extensions of time
conditional on giving notice are void where such notice is not
reasonably possible, unreasonably onerous or serves no commercial
purpose.



85

Deemed statutory trusts should apply to all construction projects
valued over $1 million.



86

The Commonwealth should work with the states and territories to
develop a national consistent deemed statutory trust model.



80

81

82

-
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Appendix B – Consultation workshops and meetings
Workshop 1
Date 26 March 2018
Time 9:00am – 2:00pm
Attendees at workshop 1 were:
Organisation

Representative(s)

Chair
Assistant Chair
Air Conditioning and Mechanical Contractors
Association
Australian Institute of Building
Civil Contractors Federation

Mr John Fiocco
Hon Matthew Swinbourn MLC
Mr Chris Rankin

Construction Forestry Mining and Energy Union
Department of Communities - Housing
Department of Finance - BMW
Department of Mines, Industry Regulation and Safety –
Building and Energy
Electrical Trades Union WA
Housing Industry Association
Law Society of Western Australia
Master Builders Association
Master Electricians Australia
Master Plumbers and Gasfitters Association
Master Painters and Decorators Association
National Electrical and Communications Association
Public Transport Authority
Resolution Institute
Small Business Development Corporation
Subcontractors WA

Secretariat

Mr Greg Downing
Mr Stephen Pollard
Mr Wally Lukic
Mr Kevin Sneedon
Mr Stephen Catania
Ms Theresa Bullen
Mr David Leszenko
Mr Tony Halberg
Mr Christopher Thomson
Mr Ken Bowron
Mr Saj Khan
Mr Peter Carter
Mr Terry Hayes
Mr John Gelavis
Ms Kiran Kaur
Mr Greg Steinepreis
Mr Jason Kunkler
Mr Charles Anderson
Mr Brett Matthews
Mr Jason O'Dwyer
Mr Murray Thomas
Mr Matt Johnson
Mr Ian Glen
Ms Amanda Dawes
Mr Garry Itzstein
Mr Ross Hamilton
Ms Nicole Peters
Mr Scott Ellis
Mr John Fisher
Mr David Eaton
Ms Jenni Collins
Ms Louise Stewart
Mr John Thomson
Mr Shane Brown
Mr Daniel Kearney
Mr Michael O'Kane
Mr Andrew Featherstone
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Workshop 2
Date 7 May 2018
Time 1:00 – 5:30pm
Attendees at workshop 2 were:
Organisation

Representative(s)

Chair
Assistant Chair
Air Conditioning and Mechanical Contractors
Association
Australian Institute of Building
Civil Contractors Federation
Construction Contractors Association
Construction Forestry Mining and Energy Union

Mr John Fiocco
Hon Matthew Swinbourn MLC
Mr Chris Rankin

Department of Communities - Housing
Department of Finance - BMW
Department of Mines, Industry Regulation and Safety –
Building and Energy
Housing Industry Association
Law Society of Western Australia
Master Builders Association
Master Electricians Australia
Master Plumbers and Gasfitters Association
Master Painters and Decorators Association
National Electrical and Communications Association
Property Council of Australia
Public Transport Authority
Resolution Institute
Small Business Development Corporation
Subcontractors WA
Secretariat

Mr Greg Downing
Mr Wally Lukic
Mr Stephan McConkey
Mr Kevin Sneedon
Mr Stephen Catania
Ms Theresa Bullen
Mr David Leszenko
Mr Tony Halberg
Mr Christopher Thomson
Mr Ken Bowron
Mr Saj Khan
Ms Kiran Kaur
Ms Rochelle Gill
Mr Greg Steinepreis
Mr Basil Georgiou
Mr Jason Kunkler
Mr Charles Anderson
Mr Brett Matthews
Mr Jason O'Dwyer
Ms Rebecca Cutler
Mr Ian Glen
Mr Gary Cox
Mr David Court
Ms Jo Ogden
Mr Chris Palandri
Ms Nicole Peters
Mr John Fisher
Mr David Eaton
Ms Jenni Collins
Ms Louise Stewart
Mr Shane Brown
Mr Daniel Kearney
Ms Elizabeth Bazen
Mr Michael O'Kane
Mr Andrew Featherstone
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Workshop 3
Date 9 July 2018
Time 9:00 – 3:30pm
Attendees at workshop 3 were:
Organisation

Representative(s)

Chair
Assistant Chair
Air Conditioning and Mechanical Contractors
Association
Australian Institute of Building
Civil Contractors Federation

Mr John Fiocco
Hon Matthew Swinbourn MLC
Mr Chris Rankin

Construction Contractors Association
Construction Forestry Mining and Energy Union
Department of Communities - Housing
Department of Finance - BMW
Department of Mines, Industry Regulation and Safety –
Building and Energy

Housing Industry Association
Law Society of Western Australia
Master Builders Association
Master Electricians Australia
Master Plumbers and Gasfitters Association
Master Painters and Decorators Association
National Electrical and Communications Association
Office of the Minister for Commerce and Industrial
Relations
Public Transport Authority
Resolution Institute
Subcontractors WA
Small Business Development Corporation
Secretariat

Mr Greg Downing
Mr Andy Graham
Mr Wally Lukic
Mr Stephan McConkey
Mr Stephan Catania
Mr Mick Buchan
Mr David Leszenko
Mr Tony Halberg
Mr Luke Green
Mr Ken Bowron
Mr Saj Khan
Ms Sandy Randall
Mr Mark Granitto
Mr John Gelavis
Ms Kiran Kaur
Mr Greg Steinepreis
Mr Basil Georgiou
Mr Jason Kunkler
Mr Charles Anderson
Mr Jason O’Dwyer
Mr Brett Matthews
Ms Rebecca Cutler
Mr Gary Cox
Mr Aidan O’Grady
Mr Ron Sao
Ms Nicole Sadler
Mr Scott Ellis
Mr John Fisher
Ms Louise Stewart
Mr Shane Brown
Ms Jenni Collins
Mr Daniel Kearney
Ms Elizabeth Bazen
Mr Michael O'Kane
Mr Andrew Featherstone
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Workshop 4
Date 6 August 2018
Time 9:00 – 2:00pm
Attendees at workshop 4 were:
Organisation

Representative

Chair
Assistant Chair
Air Conditioning and Mechanical Contractors
Association

Mr John Fiocco
Hon Matthew Swinbourn MLC
Mr Chris Rankin
Mr Len Coyte
Mr Greg Downing
Mr Andy Graham
Mr John Swiolko
Mr Stephan Catania
Mr Mick Buchan
Ms Rachelle Gill
Ms Kiran Kaur
Mr Greg Steinepreis
Mr Basil Georgiou
Mr Jason Kunkler
Mr Charles Anderson
Mr Jason O’Dwyer
Mr Brett Matthews
Ms Rebecca Cutler
Mr Gary Cox
Mr Ian Glen
Mr John Fisher
Ms Louise Stewart
Mr Shane Brown
Mr David Leszenko
Mr Tony Halberg
Mr Christopher Thompson
Mr Ken Bowron
Ms Sandy Randall
Mr Mark Granitto
Ms Jenni Collins
Mr David Eaton
Mr Ron Sao

Australian Institute of Building
Civil Contractors Federation
Construction Forestry Maritime Mining and Energy
Union
Housing Industry Association
Law Society of Western Australia
Master Builders Association
Master Electricians Australia
Master Plumbers and Gasfitters Association
Master Painters and Decorators Association
Resolution Institute
Subcontractors WA
Department of Communities - Housing
Department of Finance - BMW
Department of Mines, Industry Regulation and Safety –
Building and Energy
Small Business Development Corporation
Office of the Minister for Commerce and Industrial
Relations
Secretariat

Ms Elizabeth Bazen
Mr Michael O'Kane
Mr Andrew Featherstone
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Private meetings
All stakeholders were invited to attend private meetings with the Chair and Assistant
Chair. The schedule and attendees were as follows:
Organisation

Representative(s)

Date

Law Society of Western
Australia – Construction and
Infrastructure Committee

Mr Greg Stenepreis
Mr Laurie James
Mr Richard Lilly
Ms Elizabeth Edwards
Mr Rob Shaw
Mr Basil Georgiou
Mr James Healy
Ms Adrienne Parker
Mr Colin Emmott
Mr Mick Buchan
Mr Peter Moore
Mr Kieran Gubbins
Mr Alan Jackson
Mr Alan Davies
Mr Jason O’Dwyer
Mr Brett Matthews
Mr Scott Ellis
Mr John Fisher
Mr Greg Cash
Ms Tiffany Allan
Mr David Eaton
Ms Jenni Collins
Ms Melissa Adler
Ms Kian Kaur
Mr Anthony Kinder
Mr John Dastlick
Mr Steve Coghlan
Ms Nicola Grayson
Mr Mick Buchan
Mr Steve Catania
Mr Phil Helberg
Mr Tony Halberg
Mr Chris Thompson
Mr Peter Moore
Mr Frank Dilizia
Mr Andrew Owens
Mr Steve McConkey
Mr Chris Rankin
Mr Rob Fox
Mr Michael Anthony

9 April 2018

Mr Andy Graham
Mr John Swioklo
Mr Steve McConkey
Mr Michael McLean
Mr Jason Kunkler
Mr Aidan O’Grady
Mr Jack Grego

27 August 2018

Reddifund

BCITF
Master Electricians Australia
Resolution Institute
Department of Communities Housing
Small Business Development
Corporation
Housing Industry Association

Consult Australia
Construction Forestry Maritime
Mining and Energy Union
Department of Finance –
Building Management and
Works
Construction Contractors
Association

Air-conditioning and Mechanical
Contractors Association

Civil Contractors Federation
Master Builders Association

National Electrical and
Communications Association

28 May 2018

23 May 2018
6 August 2018
17 August 2018
17 August 2018
20 August 2018
24 August 2018

24 August 2018
24 August 2018
24 August 2018

24 August 2018

27 August 2018

27 August 2018

31 August 2018
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Organisation

Representative(s)

Date

Master Plumbers and Gasfitters
Association

Mr Matt Johnson
Mr Murray Thomas
Ms Rebecca Cutler
Mr Basil Georgiou
Mr Paul Wellington
Mr Graham Morrow
Mr Greg Stenepreis
Ms Hayley Cormann
Mr Laurie James
Mr Richard Lilly
Ms Elizabeth Edwards
Mr Greg Downing
Mr Rob Shaw
Mr Dean Goodlife
Ms Tamica D’Uva
Ms Louise Stewart
Mr Shane Brown

31 August 2018

Society of Construction Law
Australia
Law Society of Western
Australia

Australian Institute of Building

Subcontractors Western
Australia

31 August 2018

31 August 2018

31 August 2018

3 September 2018

Figure 2: Timeframe for stakeholder consultation process, 23 Feb – 3 Sept 2018
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Appendix C – Graphs of stakeholder positions
The graphs below illustrate the level of stakeholder support for each of the reform
options proposed in the four discussion papers (expressed as a percentage).
Stakeholder positions were taken from statements made both in written submissions and
orally at workshops and private meetings.
Three positions are illustrated here – supported, not supported and not stated.
Stakeholders sometimes stated that their support of an option was conditional, pending
further details. The discussion papers outlined broad policy reform options, but by
necessity could not include exact details until after industry and government feedback
was obtained and analysed.

Terms of reference – item 1
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317

Terms of reference – item 2
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Terms of reference – item 3

320

Terms of reference – item 4
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322

Terms of reference – item 5
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Appendix D – Comparison of the Murray Model and the CCA
Feature

Murray Model

CCA

Payment
claims

Statutory right for people undertaking construction work to
make a payment claim at least once a month.

Payment claims made as provided by the contract.
If there are no written terms, CCA implies the right to make one or
more payment claims.

Payment
claims content

Payment claims must contain:
 Detailed breakdown of amount claimed; and
 Time period for respondent to provide a payment
schedule.

Payment claims should be in accordance with the contract.
If the contract makes no provisions for payment claims, CCA requires
payment claims contain various information, including:
Detailed breakdown of amount claimed.

Payment
claims endorsed

Payment claims must be endorsed as being a claim made
under the legislation.

No requirement for payment claims to be endorsed for CCA provisions
to apply.

Payment
claims –
supporting
statement

Payment claims from head contractors to principals must
include a supporting statement that:
 Declares all subcontractors have been paid all
amounts due to them; and
 Is copied to all subcontractors.

No equivalent requirement.

Payment
claims timing

Payment claims may be made up to 6 months after the
construction work was last carried out, or 28 days after
practical completion (whichever is later).

Timing of payment claims is left for parties to determine and set out in
the contract.
CCA does not specify timing of claims.

Payment
schedule

On receiving a payment claim, the respondent must serve
a payment schedule on the claimant, within the earlier of:
 The time required in the contract; or
 10 business days (2 weeks).

A contract may prescribe the time and form of a response to a
payment claim (such as a progress certificate).
If there are no written terms, CCA requires a notice of dispute to be
served within 14 calendar days (2 weeks).
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Feature

Murray Model

CCA

Payment
schedule content

A payment schedule must identify:
 The payment claim it relates to;
 The amount the respondent proposes to pay
(schedule amount); and
 If the schedule amount is less than the claimed
amount, the respondent’s reasons for withholding
payment.

The contract may prescribe information to be included in a response
to a payment claim.
If there are no written terms, CCA requires a notice of dispute to
contain the respondent’s reasons for withholding payment.

Paying
claims

Payment claims must be paid by:
 the date set in the contract, if this is not more than
25 business days (5 weeks) or
 within 10 business days (2 weeks)

Payment claims must be paid by:
 the date set in the contract, if this is not more than 42 calendar
days (6 weeks); or
 within 28 calendar days (4 weeks)

Failure to
respond to
payment
claim

If the respondent fails to provide a payment schedule or
fails to pay claimed amount within the required time, the
claimant may:
 Apply for adjudication;
 Recover any unpaid amount as a debt from the
courts; or
 Serve a notice on respondent of intent to suspend
work under the contract.

If the respondent fails to respond to a payment claim, rights and
remedies available to the claimant are prescribed in the contract.
However, no timeframe is prescribed for responding.
If a payment claim is not paid within the time period, the claimant may
apply for adjudication within 90 business days.

Applying for
adjudication

Only payment claims endorsed as being made under the
SOP legislation may be adjudicated, if disputed.

Any disputed payment claim may be adjudicated.

Applying for Adjudication application must be made within:
adjudication  10 business days of receiving payment schedule,
timing
where scheduled amount is less than that claimed;
 20 business days from when claimed amount was
due to be paid; or
 10 business days from date of notification of intent
to apply, where no payment schedule is provided
and claimed amount is not paid.

Adjudication application must be made within 90 business days of
dispute arising, i.e. from when:
 Amount claimed is rejected;
 Amount claimed is not paid within the required time period; or
 Security is not returned within due date.
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Feature

Murray Model

CCA

Role of ANAs ANA receives application for adjudicator and nominates
and
up to 3 suitably qualified adjudicators.
appointors
Regulator appoints adjudicator from list of nominees.

Prescribed appointor receives application for adjudicator, appoints
adjudicator and advises the Building Commissioner.
The Building Commissioner may appoint adjudicators where
appointors fail to do so.

Parties can
agree on an
adjudicator

Parties can agree on an adjudicator:
 When a dispute arises;
 Within 2 business days of applying for
adjudication; and
 Where the disputed claim is greater than
$250,000.

Parties can nominate an appointor or an adjudicator in the contract.

Adjudication
response timing

Respondent must respond within the later of:
 5 business days of receiving the adjudication
application; or
 2 business days of receiving notice of
adjudicator’s appointment.
Adjudicator may grant respondent an extension of up to
10 business days.

Respondent must respond within 10 business days of receiving the
adjudication application.
Adjudicator may not grant respondent an extension.

Adjudication
response content

Response may only include reasons for withholding
payment that were included in the payment schedule.

Response may include any reasons for withholding payment.

Adjudication
decision

Adjudicator must make a decision within 10 business
days of receiving the respondent’s response.
The parties can agree an extension of up to 20 business
days.

Adjudicator must make a decision within 10 business days of receiving
the respondent’s response, or from 10 business days from when
response was due.
The parties can agree an extension.
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Feature
Adjudication
review

Murray Model
A party aggrieved by an adjudication decision may apply
to the Regulator to appoint a senior adjudicator to review
the decision if:
 The adjudicated amount is:
o $100,000 or more greater than the scheduled
amount, or
o Less than $100,000 of the claimed amount; or
 The adjudication application was rejected.

CCA
A party aggrieved by an adjudicator’s decision to dismiss an
adjudication application may apply to SAT to review the decision.

Adjudication A claimant may obtain an adjudication certificate from the
determination ANA or the Regulator. A claimant may file an adjudication
certificate with any court of competent jurisdiction.
enforcement

A party entitled to be paid under a determination may enforce the
determination by filing in a court of competent jurisdiction a copy of the
determination certified by the Building Commissioner, and an affidavit
as to the amount owed under the determination.

Right to
suspend
works

A claimant may suspend work under the contract if the
respondent:
 failed to issue a payment schedule and fails to pay
the claimant before the due date for payment;
 does not pay in accordance with a payment
schedule; or
 fails to pay an adjudicated amount to the claimant.

If an adjudication determination is made in favour of a contractor and
the principal fails to make payment by a specified date, the contractor
may give 3 business days’ notice and suspend work under the
contract until payment is made.

Right to
require
principal to
retain money

Where a claimant makes an adjudication application for a
payment claim, they may serve the principal with a
“payment withholding request”. This requires the principal
to withhold money to cover the claim, out of money
payable by the principal to the respondent. If the principal
does not retain the money, they become liable with the
respondent for the debt owed by the respondent to the
claimant.

The CCA does not contain any provisions to this effect.
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Feature

Murray Model

CCA

Construction
work

Definitions of ‘construction work’, ‘related goods and
services’ and ‘construction contract’ should be broad,
modelled on section 6 of NSW Act.
Includes fabricating and assembling plant related to
mining.

CCA definitions of ‘construction work’, ‘related goods’, ‘professional
services’ and ‘on-site services’ are almost identical to section 6 of the
NSW Act.
Excludes fabricating and assembling plant related to mining.

Unlicensed
construction
work

Excludes construction work if the party carrying out the
work does not hold the required registration.
Adjudicators will need to be satisfied that claimant is
registered, or the work did not require registration.

Parties can access rights under the CCA whether or not they held the
required registration to do the construction work.

Christmas
shutdown

Definition of business day excludes Saturday, Sunday,
public holidays and period from 22 December-10 January.
WA’s Christmas shutdown would be extended by 5 days.

Definition of business day excludes Saturday, Sunday, public holidays
and period from 24 December-7 January.

Residential
construction
contracts

Applies to residential sector, subject to contractor
supplying owner-occupier with information on responding
to payment claim.

Applies to residential contracts between owner-occupiers and
contractors, although rarely used.

Loan
agreements
and
employees

Construction contract to exclude contract that is part of a
loan agreement, guarantee, insurance contract or work
done by an employee.

Loan agreements, guarantees and insurance contracts not expressly
excluded. Construction work carried out by an employee is excluded.
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Feature

Murray Model

CCA

Adjudicators’ Adjudicators should be regulated as per the BCIPA and
registration
the BCIPR, including:
 3 year registration period; and
 powers for the Regulator to suspend, cancel, or
impose conditions on an adjudicator’s registration.
Adjudicators should be graded by the Regulator, similar to
QBCC Registry’s grading policy.
ANAs must not nominate an adjudicator who has been
found by a court to have:
 made technical errors, unless the ANA is satisfied
the cause of the error has been resolved; or
 not acted in good faith twice in a 5 year period.

Adjudicators must satisfy the Building Commissioner that they have
qualifications and experience prescribed by the CCR, and have
completed appropriate training.
Some Appointors in WA have a grading policy. The CCA does not
require adjudicators to be graded, or the Building Commissioner to
establish a grading policy.

Capping
adjudicators’
fees

Adjudicator fees should be fixed for adjudication of
payment claims up to and including $25,000. For payment
claims over $25,000, hourly fees should not exceed a
capped rate, unless otherwise agreed by the parties.

Adjudicators are entitled to charge the parties a fee for service, either
at an agreed rate, or at the rate published on the Building
Commission’s website.

Service of
notices

Notice may be served by personal delivery, post,
facsimile, email or any other method as provided in the
contract or by regulations.
Notice includes a payment claim, payment schedule,
adjudication application and notice of suspension of
works.

The Interpretation Act 1984 allows service by personal delivery, post,
or by leaving it at the respondent’s usual or last known place of abode
or place of business.
Service by email can be valid if it is served as per the Electronic
Transactions Act 2011.

Reporting
ANAs must provide the Regulator with such information
requirements as reasonably requested to enable the regulator to
monitor the operation of the legislation and activities of
for ANAs
ANAs and adjudicators.

Adjudicators must provide copies of their decisions to the Building
Commissioner. Appointors are not required to provide information or
statistics to the Building Commissioner.
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Feature

Murray Model

CCA

Time bars
and unfair
contract
terms

Legislation should void a contractual term that makes a
right to claim or receive payment, or a right to claim an
extension of time, conditional upon giving notice where
compliance with the notice requirements would:
 not be reasonably possible; or
 be unreasonably onerous; or
 serve no commercial purpose.

The CCA does not contain any provisions to this effect.

Retention
money

The legislation should provide that all cash retentions are
to be held in trust for the benefit of the next party in the
contracting chain.

Where the parties have not included a term in the contract concerning
retention money, CCA implies a requirement that the principal hold
retention money in trust.

Construction
trusts

A deemed statutory trust model should apply to all parts
of the contractual chain for construction projects over $1
million. The Collins Inquiry provides a suitable trust
model.

No such provision.
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Appendix E - Adjudicators' determinations that were
the subject of judicial review
Date
5/02/2009

Citation
Name
Result
O'DONNELL GRIFFIN PTY LTD -v- Application for a writ of certiorari to
[2009]
WASC 19 JOHN HOLLAND PTY LTD
quash the determination dismissed.

[2009] WASC 19
THIESS PTY LTD -v- MCC MINING Leave to enter judgment in terms of the
29/03/2011 [2011]
WASC 80 (WESTERN AUSTRALIA) PTY LTD determination granted - the defendant
[2011] WASC 80
had not established an arguable case

14/07/2011 [2011]
WASC
172
13/10/2011 [2011]
WASCA
217
20/04/2012 [2012]
WASC
129
24/04/2012 [2012]
WASC
140
29/08/2012 [2012]
WASC
304

RE GRAHAM ANSTEE-BROOK;
EX PARTE MOUNT GIBSON
MINING LTD [2011] WASC 172
PERRINEPOD PTY LTD -vGEORGIOU BUILDING PTY LTD
[2011] WASCA 217
RE GRAHAM ANSTEE-BROOK;
EX PARTE KARARA MINING LTD
[2012] WASC 129
DPD PTY LTD -v- McHENRY
[2012] WASC 140
CAPE RANGE ELECTRICAL
CONTRACTORS PTY LTD -vAUSTRAL CONSTRUCTION PTY
LTD [2012] WASC 304

TRIPLE M MECHANICAL
27/02/2013 [2013]
WASC 67 SERVICES PTY LTD -v- ELLIS
[2013] WASC 67

1/03/2013

RE GRAHAM ANSTEE-BROOK;
[2013]
WASC 59 EX PARTE KARARA MINING LTD
[No 2] [2013] WASC 59

RE DAVID SCOTT ELLIS; EX
PARTE TRIPLE M MECHANICAL
SERVICES PTY LTD
[No 2] [2013] WASC 161
ZURICH BAY HOLDINGS PTY
12/02/2014 [2014]
WASC 40 LTD -v- BROOKFIELD MULTIPLEX
ENGINEERING AND
INFRASTRUCTURE PTY LTD
[2014] WASC 40
ZURICH BAY HOLDINGS PTY
12/02/2014 [2014]
WASC 39 LTD -v- BROOKFIELD MULTIPLEX
ENGINEERING AND
INFRASTRUCTURE PTY LTD
[2014] WASC 39
RED INK HOMES PTY LTD -v26/02/2014 [2014]
WASC 52 COURT [2014] WASC 52

2/05/2013

[2013]
WASC
161

that the determination was void for want
of jurisdiction.
Application for a writ of certiorari to
quash the determination dismissed.
Application for a writ of certiorari to
quash the determination in part
dismissed.
Application for a writ of certiorari to
quash the determination dismissed.
Application for prerogative relief (in the
form of a writ of certiorari and
mandamus) dismissed.
Application for a declaration as to the
invalidity of the determination
dismissed.
Application for order nisi for a writ of
certiorari to quash the determination
granted.
Application for orders absolute for
certiorari to quash the determination
dismissed.
Application for orders absolute for
certiorari to quash the determination
dismissed.
Application for writ of certiorari to quash
the determination granted.

Application for writ of certiorari to quash
the determination dismissed.

Application for orders absolute for
certiorari to quash each of the
determinations granted.
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Date
Citation
19/06/2014 [2014]
WASC
212
17/09/2014 [2014]
WASC
331
30/09/2014 [2014]
WASC
348
16/01/2015 [2015]
WASC 10
16/01/2015 [2015]
WASC 14
20/04/2015 [2015]
WASC
136
24/04/2015 [2015]
WASC
148
3/07/2015 [2015]
WASC
237

6/10/2015

[2015]
WASC
369

Name
ALLIANCE CONTRACTING PTY
LTD -v- JAMES [2014] WASC 212

Result
Application for a writ of certiorari to
quash the determination dismissed.

WQUBE PORT OF DAMPIER -vApplication for judicial review
PHILIP LOOTS OF KAHLIA
dismissed.
NOMINEES LTD [2014] WASC 331
RE SCOTT JOHNSON; EX PARTE Application for writ of certiorari
DECMIL AUSTRALIA PTY LTD
dismissed.
[2014] WASC 348
HMERSLEY IRON PTY LTD -vJAMES [2015] WASC 10
HAMERSLEY HMS PTY LTD -vDAVIS [2015] WASC 14

Application for writ of certiorari
dismissed.
Application for writ of certiorari to quash
the determination dismissed.

FIELD DEPLOYMENT
SOLUTIONS PTY LTD -v- JONES
[2015] WASC 136

Application for writ of certiorari to quash
the determination dismissed.

DELMERE HOLDINGS PTY LTD v- GREEN [2015] WASC 148

Application for a writ of certiorari to
quash the determination granted.

LAING O'ROURKE AUSTRALIA
CONSTRUCTION PTY LTD -vSAMSUNG C & T CORPORATION
[2015] WASC 237

This was a judicial review decision that
was subsequently reversed by the
Court of Appeal. The judge at first
instance overturned each of the four
determinations of an adjudicator that
were the subject of judicial review.
However, the judge's decision re each
of the four determinations in this case
was overturned by the Court of Appeal
in LAING O'ROURKE AUSTRALIA
CONSTRUCTION PTY LTD -vSAMSUNG C&T CORPORATION
[2016] WASCA 130 (at row 43 below).
NRW PTY LTD AS TRUSTEE FOR Application for a writ of certiorari
NRW UNIT TRUST -v- SAMSUNG dismissed.

C & T CORPORATION
[2015] WASC 369
BGC CONSTRUCTION PTY LTD 18/03/2016 [2016]
WASC 88 v- CITYGATE PROPERTIES PTY
LTD [2016] WASC 88

21/07/2016 [2016]
WASCA
130

LAING O'ROURKE AUSTRALIA
CONSTRUCTION PTY LTD -vSAMSUNG C&T CORPORATION
[2016] WASCA 130

27/09/2016 [2016]
WASC
310

M+W SINGAPORE PTE LTD -vANSTEE-BROOK [2016] WASC
310

Applications for writs of certiorari to
quash each of the determinations
granted.
The decision of the judge at first
instance to quash each determination
should
be set aside and Samsung's
applications for judicial review of those
determinations dismissed.
Application for a writ of certiorari to
quash the determination granted.
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Date
Citation
14/10/2016 [2016]
WASC
330

30/11/2016 [2016]
WASC
386
30/06/2017 [2017]
WASC
179
15/11/2017 [2017]
WASC
327
22/02/2018 [2018]
WASC 60
14/03/2018 [2018]
WASCA
27

14/03/2018 [2018]
WASCA
28

Name

Result

SAMSUNG C&T CORPORATION - First (Loots) determination - judicial
v- LOOTS [2016] WASC 330
review application to quash the

COOPER & OXLEY BUILDERS
PTY LTD -v- STEENSMA
[2016] WASC 386
JOHN HOLLAND PTY LTD -vCHIDAMBARA [2017] WASC 179

determination refused, leave to enforce
granted.
Second (Machell) determination judicial review application to quash the
determination granted, leave to enforce
refused.
Third (Loots) determination - judicial
review application to quash the
determination granted, leave to enforce
refused.
Fourth (Fisher) determination -judicial
review application to quash the
determination refused, leave to enforce
granted.
Fifth (Raj) determination - judicial
review application to quash the
determination refused, leave to enforce
granted.
Applications for writs of certiorari
granted in relation to both
determinations.
Application for a writ of certiorari to
quash the determination granted.

CERTA CIVIL WORKS PTY LTD v- GHOSH [2017] WASC 327

Application for writs of certiorari to
quash each of the determinations
refused.
TOTAL EDEN PTY LTD -vApplication for a writ of certiorari to
CHARTERIS [2018] WASC 60
quash the determination granted.
SAMSUNG C&T CORPORATION - First (Loots) determination - the
v- DURO FELGUERA AUSTRALIA decision of the judge at first instance to
PTY LTD [2018] WASCA 27
dismiss the judicial review application to
quash the determination is affirmed.
Fifth (Raj) determination - the decision
of the judge at first instance to dismiss
the judicial review application to quash
the determination is affirmed.
DURO FELGUERA AUSTRALIA
Second (Machell) determination - the
PTY LTD -v- SAMSUNG C&T
decision of the judge at first instance to
CORPORATION [2018] WASCA 28 quash the determination is overturned.
Third (Loots) determination - the
decision of the judge at first instance to
quash the determination is affirmed.
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Appendix F - Western Australian building project forecasts 2010-23
Prepared for Department of Mines, Industry Regulation and Safety, Western Australia by BIS Oxford Economics

In August 2018, BIS Oxford Economics was commissioned by the Department of Mines, Industry Regulation and Safety, Western
Australia to forecast the number of construction projects commenced each year in Western Australia. This datafile provides forecasts
of construction projects out to 2023, including splits by sub-segment.

© BIS Oxford Economics Pty Ltd September 2018
The information contained in this report is the property of BIS Oxford Economics Pty Limited and is confidential.
All rights reserved.
Disclaimer: BIS Oxford Economics has taken great care to ensure accuracy and balance in this report and the service it represents, but does not warrant the
completeness or infallibility of the information. The entire contents are intended as general market information only and BIS Oxford Economics implies no specific
advice pertaining to the situation of any particular user and no warranty either expressed or implied is made as to the applicability of the information to the
requirements or circumstances of any individual recipient. The opinions and forecasts are contingent by nature and materially different actual outcomes may
eventuate. BIS Oxford Economics Pty Ltd and its staff do not accept any liability for any loss or damage whatsoever arising out of the use or dissemination of all
or any part (whether in printed, online, oral or any other form) of this report or service, and intends by this statement to exclude any such liability.
BIS Oxford Economics contact:
Adrian Hart / Maree Kilroy
BIS Oxford Economics Pty Ltd
Level 8, 99 Walker Street
North Sydney NSW 2060
Australia
Tel. +61 (02) 8458 4200
Fax +61 (02) 9959 5795
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Data
This datafile covers the number of building projects commenced in Western Australia split by the following variables



Value range (<$1milion, $1 - $5million, $5 - $10 million, $10 - $20 million and >$20 million )
Region - Western Australia (State total)
Sector (3 residential sectors and 12 non-residential sectors)

History is provided back to 2009/10, with a forecast horizon out to 2022/23.

Methodology – residential and commercial
Detailed building approval data by sector (value and number) is used as the core data source. This data is published by the Australian
Bureau of Statistics (ABS) under their Building Approvals release (cat no. 8731.0). This data is used to estimate the number of projects
using a detailed lag structure by sector to generate project commencements.
This estimate is then consolidated against Building Activity (cat. no. 8752.0) data for commencements and our in-house non-residential
project listings.
The forecasts in this datafile are linked back to our latest long term building forecasts.

Methodology – engineering
Headline engineering project data by sector are used as the main guidance figures. These data are published by the Australian Bureau
of Statistics (ABS) under their Engineering Construction Activity release (cat no. 8762.0). These data are used to estimate the number
of smaller projects other than those accounted for by government publications, tenders records, and in-house project listings.
The forecasts in this datafile are linked back to our latest engineering construction forecast figures and project details.

Residential construction projects
Sector

Definition

Houses

Dwellings that are free standing (separated from other houses and buildings by space to allow access on all sides – at
least 500 millimetres).
Semi-detached dwellings (townhouses, villas, duplexes, row houses, terraces etc.) and apartments/flats up to three
stories.
Apartments/flats buildings four stories and over. Includes tower apartments.

Medium density
High density

336

Houses

Year
ended
June

<$1M

2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023

20,017
17,004
14,684
18,968
23,028
23,538
18,044
14,410
13,679
12,552
13,280
15,942
16,919
16,171

$1-5M $5-10M
60
51
44
57
69
71
54
43
41
38
40
48
51
49

0
0
0
0
0
0
0
0
0
0
0
0
0
0

Medium density

$10>$20M
20M
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0

Total

<$1M

20,077
17,055
14,728
19,025
23,097
23,609
18,098
14,453
13,720
12,590
13,320
15,990
16,970
16,220

250
214
169
213
255
247
228
217
207
165
176
175
212
220

$1-5M $5-10M
199
184
120
226
252
273
261
204
161
130
138
137
167
173

21
16
9
17
27
35
24
10
9
12
13
13
15
16

$1020M
5
7
7
7
6
6
4
2
2
3
3
3
4
4

High density
>$20M

Total

<$1M

1
2
2
4
1
1
0
0
1
1
1
1
1
1

476
423
307
467
541
562
517
433
380
311
331
329
399
414

1
0
0
0
0
0
0
0
0
0
0
0
0
0

$1-5M $5-10M
6
3
3
3
8
7
6
6
5
6
5
5
5
6

6
6
4
5
8
10
10
11
9
8
7
6
7
8

$1020M
6
5
8
9
13
16
14
13
13
10
8
8
9
10

>$20M

Total

5
4
6
9
10
14
14
11
10
9
7
7
8
10

24
18
21
26
39
47
44
41
37
33
27
26
29
34

Total Residential

Year
ended
June

<$1M

$1-5M

$5-10M

2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023

20,268
17,218
14,853
19,181
23,283
23,785
18,272
14,627
13,886
12,717
13,456
16,117
17,131
16,391

265
238
167
286
329
351
321
253
207
174
183
190
223
228

27
22
13
22
35
45
34
21
18
20
20
19
22
24

$1020M
11
12
15
16
19
22
18
15
15
13
11
11
13
14

>$20M

Total

6
6
8
13
11
15
14
11
11
10
8
8
9
11

20,577
17,496
15,056
19,518
23,677
24,218
18,659
14,927
14,137
12,934
13,678
16,345
17,398
16,668
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Commercial construction projects
Sector
Accommodation
Aged care
Education

Entertainment &
recreation
Factory

Health
Offices
Other
commercial &
industrial*
Other social &
institutional^
Retail
Total nonresidential
Transport

Definition
Buildings primarily used for providing short-term or temporary accommodation on a commercial basis. Includes hotels, motels,
hostels and serviced apartments.
Buildings used in the provision of aged care, aged care support or services supporting aged care facilities, excluding residential
buildings (such as retirement villages).
Buildings used in the provision or support of educational services except where the provision or support of educational services
is a secondary function of the building and another class explicitly applies (such as the location of an independent retail outlet on
the grounds of a University). Includes schools, universities, TAFE colleges, and research institutions.
Buildings used in the provision of entertainment and recreational facilities or services. Includes stadiums, museums, art galleries,
community centres, clubs, sporting facilities, fitness centres, concert halls, casinos and cinemas.
Buildings housing, or associated with, production and assembly processes of intermediate and final goods and those converting
fuels or environmental energy into electricity. Includes breweries, abattoirs, brick works, assembly plants, steel works, testing
laboratories.
Buildings used in the provision of non-aged care medical services. Includes hospitals, medical clinics and dental practices.
Buildings primarily used in the provision of professional or financial services or public administration.
Commercial and industrial buildings not elsewhere classified and agricultural buildings. Includes petrol stations, carwashes,
garages, mining related buildings, accommodation camps, oil depot buildings, boiler houses, industrial laboratories,
greenhouses, bulk storage facilities, sheds, feedlot buildings, covered animal enclosures.
Non-residential buildings not elsewhere classified including emergency services, utilities, temporary accommodation provided on
a non-commercial basis and other care and public services not elsewhere classified. This covers emergency service facilities,
court houses, prisons, detention centres, religious and military buildings.
Commercial buildings primarily used for the sale of goods to intermediate and end users and the provision of services on a shopfront basis except where another class of this division applies. Includes shopping centres, cafes, restaurants and bars.
All buildings primarily intended for purposes other than long term residence

Commercial buildings primarily used in the provision of transport services, or facilities supporting transport services. Includes car
parks, airports, freight terminals, train stations and transport maintenance facilities.
Warehouses
Buildings primarily used for the storage of goods, excluding bulk storage of produce and agricultural and aquacultural buildings.
* Amalgamation of other commercial buildings, other industrial buildings and agricultural buildings classifications
^ Amalgamation of non-residential buildings not elsewhere classified and religion buildings classifications
See Australian Bureau of Statistics Functional Classification of Buildings (catalogue number 1268.0.55.001) for more detail.
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Retail

Year
ended
June

<$1M

2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023

825
959
789
723
879
1,111
925
942
1,096
1,166
1,103
1,117
1,109
1,062

$1-5M $5-10M
53
52
46
55
63
71
102
103
85
103
97
98
97
93

10
7
12
10
14
9
12
12
7
10
9
9
9
9

$1020M
2
3
5
6
7
5
6
7
5
7
7
7
7
7

Offices
>$20M

Total

<$1M

2
1
1
4
5
3
4
6
5
5
5
5
5
5

892
1,022
853
798
968
1,199
1,049
1,070
1,198
1,291
1,221
1,236
1,227
1,176

440
513
592
522
476
530
531
482
521
489
538
523
548
535

$1-5M $5-10M
82
93
96
76
82
85
67
61
65
62
68
66
69
67

Transport

Year
ended
June

<$1M

2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023

27
14
19
22
17
18
13
13
21
24
22
20
25
23

$15M
8
6
7
8
5
4
5
3
7
7
7
6
8
7

$510M
3
4
2
1
2
3
2
2
1
3
2
2
2
2

$1020M
0
0
1
0
1
1
0
0
0
1
1
1
0
1

14
13
16
13
13
15
13
11
6
8
7
8
8
8

$1020M
6
5
6
8
5
5
6
4
3
3
3
3
3
3

Accommodation
>$20M

Total

<$1M

3
2
4
5
10
6
2
2
3
3
3
2
2
3

545
626
714
624
586
641
619
560
598
565
619
602
630
616

52
59
53
100
62
49
53
45
33
35
43
39
42
39

$1-5M $5-10M
14
18
14
16
11
6
7
9
7
7
9
8
9
8

Factory
>$20
M
1
0
3
3
3
2
1
0
0
1
1
1
1
1

Total

<$1M

39
24
32
34
28
28
21
18
29
36
33
30
36
34

113
129
103
100
86
66
54
73
84
86
86
86
87
85

$15M
23
32
28
27
31
25
16
10
7
10
9
10
10
10

$510M
3
3
4
4
3
4
2
2
2
2
2
2
2
2

$1020M
1
2
1
1
0
0
1
1
0
1
0
1
1
1

4
5
6
6
4
3
3
2
3
2
3
3
3
3

$1020M
1
3
3
3
2
2
1
1
0
1
1
1
1
1

>$20M

Total

0
1
1
1
1
2
6
6
5
2
4
3
4
3

71
86
77
126
80
62
70
63
48
47
60
54
59
54

Warehouses
>$20
M
1
0
0
0
1
1
0
1
1
1
1
1
1
1

Total

<$1M

141
166
136
132
121
96
73
87
94
100
98
100
101
99

200
272
224
279
293
298
252
218
220
248
260
258
273
257

$15M
64
55
62
89
101
80
81
64
51
61
61
62
65
62

$510M
7
3
8
13
11
7
7
8
5
7
6
7
7
7

$1020M
1
2
3
4
6
4
4
5
2
3
2
3
3
3

>$20
M
0
1
3
1
2
2
1
1
2
1
2
2
2
2

Total
272
333
300
386
413
391
345
296
280
320
331
332
350
331
339

Other commercial & industrial

Year
ended
June

<$1M

2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023

171
240
213
188
198
217
252
231
231
234
235
237
243
235

Year
ended
June <$1M
2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023

70
57
59
62
100
98
64
64
81
89
106
96
104
96

$1-5M $5-10M
28
41
57
54
39
29
33
32
37
38
39
39
40
39

7
12
17
13
12
6
2
3
4
4
4
4
4
4

$1020M
3
5
7
7
5
2
0
0
2
2
2
2
2
2

Education

>$20M

Total

<$1M

4
5
10
8
4
2
1
0
1
1
1
2
2
2

213
303
304
270
258
256
288
266
275
279
281
284
291
282

248
200
189
193
162
223
187
197
187
225
201
213
210
212

Health
$1-5M $5-10M
14
14
14
12
15
19
14
25
23
23
28
25
27
25

2
4
3
3
4
4
3
4
4
5
6
5
6
5

$1020M
0
1
1
2
3
2
1
2
1
2
2
2
2
2

$1-5M $5-10M
502
189
43
47
67
61
56
54
38
55
54
58
57
58

24
15
10
15
20
13
15
10
10
13
16
15
16
16

$1020M
3
8
8
7
8
9
7
7
6
9
8
9
9
9

Aged care
>$20M

Total

<$1M

1
5
3
4
6
7
5
6
6
8
8
9
9
9

778
417
253
266
263
313
270
274
247
310
287
304
301
304

14
7
13
10
11
10
9
19
12
16
15
16
16
16

Entertainment & recreation
>$20M

Total

<$1M

5
5
3
5
3
1
0
4
2
4
3
3
3
3

91
81
80
84
125
124
82
99
111
123
145
131
142
131

94
92
88
94
113
114
129
128
147
124
145
137
150
138

$1-5M $5-10M
25
25
22
33
27
26
34
32
29
28
30
30
32
30

5
3
2
2
5
7
7
4
5
4
5
5
5
5

$1020M
3
3
1
2
1
3
3
2
2
2
2
2
2
2

$1-5M $5-10M
5
2
1
5
5
4
2
14
7
13
10
12
11
11

3
2
4
5
3
2
3
4
2
4
5
5
5
5

$1020M
1
0
1
1
0
1
1
1
1
1
2
2
1
1

>$20M

Total

0
0
0
0
1
2
1
5
6
7
5
6
6
6

23
11
19
21
20
19
16
43
28
41
37
41
39
39

Other social & institutional

>$20M

Total

<$1M

1
3
2
1
2
2
4
3
2
2
3
3
3
3

128
126
115
132
148
152
177
169
185
160
185
177
192
178

122
158
160
170
172
178
196
201
215
216
224
220
229
221

$1-5M $5-10M
18
18
20
16
20
28
23
35
24
32
27
30
29
29

2
4
3
4
5
2
6
5
5
5
5
5
5
5

$1020M
0
2
2
2
1
0
2
3
2
3
3
3
3
3

>$20M

Total

3
3
3
3
2
0
4
2
1
2
2
2
2
2

145
185
188
195
200
208
231
246
247
258
261
260
268
260
340

Year
ended
June
2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023

Total Commercial
<$1M

$1-5M

$5-10M

$10-20M

>$20M

Total

2,376
2,700
2,502
2,463
2,569
2,912
2,665
2,613
2,848
2,952
2,978
2,962
3,036
2,919

836
545
410
438
466
438
440
442
380
439
439
444
454
439

84
75
87
89
96
75
75
67
54
67
70
70
72
71

21
34
39
43
39
34
32
33
24
35
33
36
34
35

21
26
33
35
40
30
29
36
34
37
38
39
40
40

3,338
3,380
3,071
3,068
3,210
3,489
3,241
3,191
3,340
3,530
3,558
3,551
3,636
3,504
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Engineering construction projects
Sector

Definition

Roads

Parking areas, cycle paths, airport runways, pedestrian and vehicle overpasses, traffic lights, roundabouts,
associated road drainage works, street and highway lighting, road resurfacing, kerbing and guttering, road tunnels.

Bridges

Those for the support of roads, railways, causeways and elevated highways.

Railways

Tracklaying, overhead power lines and signals, platforms, tramways, tunnels for underground railways, fuel
hoppers.

Harbours

Boat and yacht basins, breakwaters, retaining walls docks and piers, terminals, wharves, dredging works, marinas.

Water

Dams, weirs, reservoirs, embankments for water diversion, water pipelines, mains and treatment plants, flood
prevention and erosion, aqueducts, water conduits, systems conveying water to residences, commercial and
industrial establishments.

Sewerage

Sanitary and storm sewers, sewage treatment plants, stormwater drains, drainage systems.

Electricity

Power stations, sub stations, hydroelectric generating plants, associated work i.e. towers, chimneys, transmission
and distribution lines.

Telecommunications

Radio, television, microwave and radar transmission towers, telephone and telegraph lines and underground
cables, coaxial cables.

Pipelines

Oil and gas pipelines, urban supply mains for gas, pipelines for refined petroleum products, chemicals, foodstuffs
etc.

Recreation

Golf courses, playing fields, racecourses, stadiums, swimming pools, landscaping, park construction.

Mining and Heavy Industry

Construction of production, storage and distribution facilities, refineries, pumping stations, construction of mines,
concentrators, aluminium smelters, chemical plants, blast furnaces, steel mills, other industrial processing plants,
ovens.
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Year
ended
June
2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023
Year
ended
June
2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023

Roads
<$1M $1-5M
211
293
190
267
203
225
278
289
263
274
307
334
326
323

117
163
106
148
76
88
110
114
104
117
157
169
166
164

<$1 M $1-5 M
89
78
16
26
23
39
16
98
64
98
88
98
101
105

70
61
12
23
20
18
10
77
52
78
68
75
78
81

Bridges

Railways

$5-10M $10-20M >$20M Total <$1M $1-5M $5-10M $10-20M >$20M Total <$1M $1-5M
52
72
46
65
26
41
49
51
48
52
66
71
70
69

25
34
18
26
12
11
13
17
6
11
12
12
6
7

23
31
23
28
17
19
21
23
24
29
23
21
11
10

428
593
383
534
334
384
471
494
445
483
564
607
579
574

Harbours
$5-10 $10-20
>$20 M Total
M
M
205
28
5
13
182
25
2
15
51
9
1
13
73
10
3
11
65
7
2
14
77
5
3
13
39
4
2
8
228
32
15
6
151
24
1
9
231
33
12
10
195
28
8
4
215
30
10
2
223
32
10
2
227
31
8
3

6
7
8
27
32
7
8
15
15
10
8
8
8
8

3
7
8
19
32
4
4
8
9
5
4
4
4
4

<$1 M $1-5 M
35
115
83
88
67
55
65
53
101
85
66
81
94
110

12
31
23
22
21
16
17
15
29
25
19
22
28
32

1
4
3
4
10
1
1
2
3
1
1
1
1
1

4
3
1
1
3
0
0
0
0
0
0
0
0
0

2
2
1
0
1
0
2
2
2
0
0
0
0
0

Water
$5-10 $10-20
>$20 M
M
M
5
4
7
12
4
6
11
4
8
7
1
4
7
4
4
6
3
4
5
3
2
5
3
7
8
6
6
7
2
9
6
0
7
6
0
5
9
1
2
10
3
0

16
22
21
51
78
12
15
27
29
16
13
13
13
13

Total
63
167
129
121
102
84
92
83
150
128
98
114
134
155

63
43
43
112
78
95
51
41
62
68
89
134
125
123

35
27
28
64
44
51
19
22
32
36
47
61
66
65

<$1 M $1-5 M
48
85
101
84
59
62
26
64
22
20
20
20
19
19

11
20
28
20
19
16
8
15
2
8
7
7
7
7

$5-10M $10-20M >$20M Total
11
7
7
17
12
14
4
6
9
10
13
17
18
18

3
3
1
3
0
1
2
2
1
0
0
4
5
6

6
12
12
14
10
6
5
4
6
8
9
8
6
5

118
92
91
210
144
167
81
75
110
122
158
224
220
217

Sewerage
$5-10 $10-20
>$20 M Total
M
M
70
3
3
5
118
5
3
6
143
8
2
4
115
5
1
5
92
8
1
5
94
8
2
6
46
6
2
4
92
7
2
4
38
7
3
4
46
10
5
3
39
7
2
3
37
6
1
3
35
5
3
1
33
4
2
1
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Year
ended
June
2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023
Year
ended
June
2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023

Electricity
$5-10 $10-20
<$1 M $1-5 M
>$20 M Total
M
M
294
202
56
16
6
14
197
139
39
11
1
8
383
265
74
21
11
13
236
151
42
12
18
13
277
189
53
15
15
5
229
164
46
13
3
4
196
142
37
10
5
2
159
113
32
9
3
2
321
227
63
18
5
8
320
227
63
18
4
8
305
214
60
17
8
6
229
164
46
13
7
0
209
151
42
12
4
0
209
151
42
12
4
0

Telecommunications
$5-10 $10-20
<$1 M $1-5 M
>$20 M Total
M
M
119
83
23
7
2
4
145
101
28
10
2
4
221
156
43
16
3
3
248
175
49
18
3
3
261
185
51
19
3
3
280
202
56
17
3
2
279
202
56
17
1
3
434
309
86
26
8
5
469
333
92
28
10
6
300
214
59
18
3
6
283
202
56
17
3
5
248
175
49
18
3
3
260
185
51
19
3
2
279
202
56
17
3
1

Pipelines
$5-10 $10-20
<$1 M $1-5 M
>$20 M Total
M
M
26
11
9
2
0
4
110
50
39
11
6
4
267
121
101
22
15
7
359
166
138
30
18
7
457
210
175
38
26
8
497
226
189
41
28
13
472
215
179
39
27
11
162
77
64
14
6
0
152
72
60
13
6
1
137
66
55
12
4
0
192
94
78
17
3
0
220
105
87
19
9
0
242
116
97
21
8
0
266
127
106
23
10
0

Recreation
$5-10 $10-20
<$1 M $1-5 M
>$20 M Total
M
M
237
170
38
21
5
3
200
146
32
18
2
2
261
186
41
23
7
3
377
240
79
44
7
7
406
292
65
36
7
7
296
211
47
26
7
6
385
275
61
34
8
6
260
186
41
23
4
5
137
97
22
12
3
3
156
113
25
14
3
0
167
122
27
15
3
0
167
122
27
15
3
0
166
122
27
15
2
0
155
113
25
14
2
0

Mining and heavy industry
$5-10 $10-20
<$1 M $1-5 M
>$20 M Total
M
M
119
50
14
9
5
41
114
43
12
6
7
46
238
96
60
26
8
48
474
219
137
57
17
44
377
173
108
45
19
32
92
43
12
6
6
25
255
119
74
31
13
18
599
280
175
74
32
37
714
330
206
87
46
44
462
219
137
57
18
31
502
242
151
63
28
18
457
219
137
57
26
18
490
238
149
62
28
13
457
223
139
58
25
12

Total Engineering projects
$5-10 $10-20
<$1 M $1-5 M
>$20 M Total
M
M
968
388
155
62
122
1695
1100
457
181
67
136
1941
1265
524
192
71
135
2187
1553
741
269
98
136
2797
1509
663
223
92
106
2593
1328
542
178
67
98
2214
1398
576
200
76
82
2332
1526
650
249
92
95
2612
1585
672
257
87
113
2714
1394
609
232
62
104
2402
1451
673
250
67
75
2516
1458
685
253
75
60
2531
1484
715
264
70
37
2570
1504
721
257
70
32
2584
344

***End of Report***
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