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Beware of on-line scammers
The Board has expressed
alarm after being advised
that Trust Accounts
operated by two real 
estate agencies have been
subject to unauthorised
withdrawals by online
scammers in what is
known as “PHISHING.” 

Phishing is the technique of sending

bogus emails, which purport to come

from your bank, finance company or

internet service provider.

The emails are designed to lure you into

divulging personal information such as

account numbers, passwords, card

security and credit card numbers.

Sometimes they ask you to click on a

link that takes you to a fake website or

provide a bogus email address from

where your details are stolen.

Cyber criminals then use the details to

empty your bank account or use the

information for identity fraud. It has

been called “phishing” because hackers

replace the letter “f” with “ph”, and the

technique is like fishing - throw out a

line to reel in a big fish. It is believed to

cost Australians millions of dollars a year.

The problem for consumers is that

“phishing” emails look legitimate. They

often copy authentic logos and message

formats, and include a link to a website

that is similar to the company’s home

page. They use urgency as a ploy with

claims including:

� your account will be closed down

unless a log-on is completed;

� a recent security upgrade means that

you have to log in to be protected;

and

� a big sum has been debited to your

account and you need to provide

your account details to confirm that

the charge is incorrect.

continued page 4...

Board Members honoured
Board member, Bill
Goddard, and his deputy
member, Paul Druitt,
were presented with
prestigious industry
awards at the REIWA
dinner recently held at
the Hyatt Hotel.

Bill Goddard, the elected industry

member, was awarded The

Fellowship of the Real Estate Institute

of Australia for his 39-year

commitment to the industry, 19 of

which he has served as a Member or

Deputy Member on the Board.

Paul Druitt is this years winner of the

Real Estate Institute of W.A.’s Kevin

Sullivan Memorial Award, given in

recognition of excellence and

professionalism in the real estate

industry.

The Board congratulates both

members on receiving these awards.

New fee scale
now in effect
The Hon John Kobelke, Minister for

Consumer and Employment

Protection, has approved a new

scale of fees for settlement agents.

The new fee schedule came into

effect from 5th April 2004 and

provides for increases in the

maximum fees real estate and

business settlement agents may

charge their clients.

In qualifying prospective

purchasers it is important that

agents and sales representatives

provide accurate information

regarding costs associated with the

purchase of property such as stamp

duty and settlement fees.

Further information regarding the

new schedule and an online

calculation of the new scale of fees

can be found on the Settlement

Agents Supervisory Board website

at www.sasb.wa.gov.au. 
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Improper withdrawal
lands agent in trouble 
At a recent inquiry, the Board found the

agent to have acted in breach of section

68 (4) of the Real Estate and Business

Agent Act and article 4(2) of the Code

of Conduct.

The Exclusive Authority to Act as

Managing Agent for Residential

Premises (old REIWA Proforma SPM

301.11/98) held by the agent contained

the following clauses.

“CLAUSE

(4) DISBURSEMENTS

The net balance (after deduction of the

agent’s fees and expenses) shall be

remitted on a monthly basis to the

owner at...............

(8) THE AGENT’S AUTHORITY 

The agent is authorised to ...............

(J) Deduct from sums due to the owner

all fees, charges and out of pocket

expenses...............

(12) TERMINATION

(1) This management authority may be

terminated prior to the expiry of

the period of agency referred to in

clause 3 by:

(a) the Owner if the Agent fails to

substantially perform its

obligations under this

management authority and such

failure continues for twenty

eight (28) days after written

notice complaining of such

failure is given by the Owner to

the Agent; or

(b) by the Owner or the Agent

giving not less than twenty-

eight (28) days notice in writing

to the other.

(2) In the event that this management

authority is terminated by the

owner, pursuant to Clause 12 (1)(b)

the owner will pay to the agent, as

and by way of liquidated damages, a

sum equivalent to 75% of the

management fee which would

otherwise be payable to the agent

for the unexpired period of the

agency.

(3) The Owner agrees that payment of

the liquidated damages under

Clauses 12(2) is a fair and

reasonable pre-estimate of the

damages likely to be suffered by the

Agent.”

The agent, in defence of the allegations,

argued that payment pursuant to the

termination clause, on a proper

construction, is a charge or fee payable

by the owner upon the owner

exercising the contractual right to

terminate the authority. As such the

agent was authorised to deduct sums

equivalent to liquidated damages from

the trust account without the consent

of the owner and accordingly had not

breached the Act.

THE BOARD FOUND:

(a) That the category of money (eg fees

and charges) authorised by the

owner to be deducted by the agent

from rental collections did not

include liquidated damages or

compensation payable by the

owner. The withdrawal of an

amount of money representing

liquidated damages from the trust

account amounted to a breach of

section 68(4) of the Act.

(b) The proper cause of action for 

an agent to recover liquidated

damages is by instigating civil

proceedings in a court of

competent jurisdiction.

(c) The agent failed to act in

accordance with the owners

instructions by not remitting

money due to them under the

management authority contrary 

to article 4(2) of the Code of

Conduct.

During the inquiry proceedings,

evidence was also given that the agency

commenced management of the

property without a valid authority 

and it was not until nine weeks later

that a valid authority was obtained.The

agent gave evidence that the authority

was backdated to cover the invalid

period.

The Board stated that in backdating the

authority the agent had “Acted in the

most improper and unethical fashion

which is not and cannot be condoned

by the Board.”

While the decision of the Board related

to an old form, the principle that the

trust account cannot be accessed for

the recovery of liquidated damages 

still applies to all management

authorities.

The agent has lodged an appeal to the

District Court against the decision by

the Board.

The Board has found  that a real estate agent behaved improperly by withdrawing
funds amounting to a liquidated damages claim from his trust account.
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Maximum prices lifted for 
First Homebuyers Grant
The maximum purchase price criteria
for the Home Buyers Assistance Fund
(HBAF) has been increased in response
to the rising costs of housing in Western
Australia. 

The increases apply to purchases where settlement occurs on

or after 19 March 2004.

The HBAF is administered by REBA and is funded from the

interest the Board receives from real estate agents’ trust

accounts.

The fund provides grants of up to $2,000 for first

homebuyers to cover some of the

incidental expenses associated with

buying a first home, such as:

� stamp duty;

� registration;

� valuation;

� legal;

� establishment fees; and

� solicitor’s conveyancing fees.

Postage, bank fees, rates & taxes on the

property that are split between the

buyer and seller at settlement are not

claimable.

Eligibility Criteria
To be eligible for a grant, homebuyers

must meet all of the following criteria:

� the applicant(s) must not own or

previously have owned a dwelling

in the State of Western Australia. If

one of the applicants/purchasers

owns or has previously owned a

dwelling in WA, then a partial grant may be made to the

first homebuyer applicant(s) equal to the percentage of

their interest  in the dwelling (provided the other criteria

are satisfied);

� the dwelling must be established or partially built, not a

plan to build a dwelling;

� the dwelling must have been purchased through a

licensed real estate agent;

� the dwelling purchased must be financed by an

authorised lending institution;

� the dwelling purchased must be the principal place of

residence of the applicant(s) from settlement;

� the application form must be lodged with the Registrar of

the Real Estate and Business Agents Supervisory Board no

later than 90 days after the date the offer to buy the

dwelling is accepted; and

� the maximum purchase price of the dwelling must be

within the limits set out in the table and location list

below.

The Hon Treasurer in his State Budget

Speech 2004 proposed a number of

changes to stamp duty payable on

conveyances, including abolishing

stamp duty for properties purchased by

first homebuyers up to a maximum

value of $220,000.

In response to these proposals REBA has

resolved to undertake a complete

review of the criteria for granting of

assistance through HBAF. In the interim,

REBA requests the assistance of real

estate agents in promoting the HBAF to

eligible clients.

The application form
must be lodged with
the Registrar of the

Real Estate and
Business Agents

Supervisory Board 
no later than 90 days
after the date the offer

to buy the dwelling 
is accepted.

Locations Old Maximum New maximum
Purchase Price Purchase Price

Metropolitan & Country $95,000 $125,000

Remote Areas $140,000 $170,000

North West & Kimberley $160,000 $190,000

Further information and application forms can be

obtained by calling a Home Buyers Grants Officer on 

9282 0836  or, if you are a country caller, telephone the

Real Estate and Settlement Call Centre on 1300 30 40 64.
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Fidelity Guarantee Fund 
off-limits to pay claims
Five sales representatives
have been told that 
the Fidelity Guarantee
Fund will not re-imburse
them for outstanding pay
claims.

In February 2004, the Board heard

claims against the Fund from

representatives who had been

employed by a real estate agency

under supervision.The claims were for

unpaid commission and, in one case,

included a claim for unpaid retainer

and  superannuation.

While the sales

representat ives

had every right to

ask the Board to

hear their claims,

they had to

convince the

Board they met all

the essential legal

requirements in

order to be

successful. These

included proof

that the claims arose out of a loss or

losses caused by the defalcation of a

licensee (or member of the licensee’s

business), in the course of a real estate

transaction, during any period when

the licensee held a current triennial

certificate.

The basis for the claims was the sales

representatives’ belief they were

entitled to commission from sales

deposits paid to the agency that

employed them.

The Board accepted that the claims

related to real estate transactions.

However, it considered the claims for

unpaid commission were not

sufficiently connected to the alleged

defalcation of the licensee.

The Board found there was a

distinction between trust moneys and

commission. It said that under the Act,

the only person or entity entitled to

commission from trust moneys was

the licensee and entitlement arose

only after settlement.

In the Board’s opinion, where an 

agent unlawfully took money out of the

trust account before settlement, that did

not convert the

nature of those

funds to money

that a sales

re p re s e n t a t i ve

could become

entitled to under a

Fidelity Guarantee

Fund claim.

The Board held

that it was only

the licensee who

was entitled to

commission from the trust account

pursuant to section 60(1) of the Act,

and that the sales representatives did

not have an interest in the trust

account.

In the Board’s view, commission and

other money owing to the sales

representatives arose out of a

contractual arrangement between

them and their employing agency. It

found that the sales representatives

were not lawfully entitled to claim

unpaid commission under the Act, and

the Fidelity Guarantee Fund was not

available to recompense them for their

loss.

To check if the email is “phishy”,

look for incorrect web addresses

(www.commonwealthbank.com

instead of www.commbank.com.au)

or bogus reply-to and sender details

in the e-mail’s header.Never click on

the links provided. If you receive a

“phishy” email, immediately and

permanently delete it.

Other measures that may be

implemented to ensure the integrity

of the trust account are:

� installing a reliable updated anti-

virus software package;

� installing updates to the

operating system as soon as they

are available;

� installing a firewall on your PC;

� reconciling the trust account as

often as possible ie: daily with a

view to detecting “foreign

withdrawals” against the trust

account;

� changing the password to the

trust account monthly or more

frequently;

� limiting the number of staff 

who are able to access the

password;

� placing a limit on amounts 

that can be transferred out of

the trust account by direct

debit, and a daily limit approval;

and

� payment of monthly rentals

using separate files and different

password.

From page 1

Beware 
of on-line
scammers 

...under the Act, the
only person or entity

entitled to commission
from trust moneys
was the licensee,
and entitlement 
arose only after

settlement.
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It’s group certificate time again!

If your company’s triennial certificate is

subject to the condition stated below,

then now is the time to act:

“By 31 August in each year the

licensee shall satisfy the Board that

during the preceding financial year

the person in bona-fide control of

the licensee’s business has been

paid a salary which in the opinion

of the Board is consistent with

salaries payable to persons giving

substantial time and attention to an

agent’s business.”

The Board’s current policy is that

where the licensee in bona-fide control

is not a substantial shareholder in the

company, it requires the company to

satisfy the Board on an annual basis that

the licensee is being paid a salary,which

is consistent with a person who

devotes sufficient time and attention to

the business of the company.

No amount is stated in the condition

however, the Board’s practice is that 

if the licensee is paid a salary of $30,000

or more, (exclusive of commissions)

then the condition will have been 

satisfied.

Companies can meet the condition by

producing a copy of the group

certificate of the person in bona-fide

control, or by showing the company

auditor and the auditor certifying in

writing that he or she has seen a group

tax certificate and is satisfied the

required amount has been paid.

Failure to comply may leave the agent

liable to prosecution and fines of up to

$3,000.

However, if there has been a change to

the shareholding structure and the

person in bona fide control is a

substantial shareholder, compliance

with the condition may not be required.

Please contact licensing staff if you have

any queries in relation to this matter.

The Board has resolved to review 

its policy and is looking at increasing

the amount payable to be more

representative of the duties required of

a person being in bona-fide control.

With the financial year having ended at 30th June 2004, agents need to prepare
group tax certificates for employees. It is also time for agents to comply with their
bona fide control requirements.

The statutory review of
the Residential Tenancies
Act 1987, pursuant to s.90,
is underway and during
this process many people
in the industry would
have made submissions.

The Board’s Proactive Compliance

program seeks to encourage agents to

be compliant with the regulatory

framework with a view to achieving

ethical and professional services in the

industry.

It appears from the large number of

queries received by the proactive

compliance team that there is some

uncertainty about the practice of

property management.

Proactive Compliance will be

conducting a number of major

property management

workshop/seminars during this

financial year. To ensure the seminars

are relevant to your specific

circumstances/needs and to ensure all

issues of concern are properly

addressed, we seek your input.

To this end we request that you tell us

what issues you want information

about, such as:

� property management issues and

matters on which you need

clarification; and

� issues relating to the charges that

may legitimately be imposed

against tenants.

This information will allow the

workshops/seminars to be structured

so as to give maximum benefit to all

participants.

The following will be invited to

participate in this program:

� The Bond Administrator;

� HomesWest;

� The Department of Consumer and

Employment Protection; and

� The Property Management Chapter

of REIWA.

Please contact us at:

contactus@reba.wa.gov.au or 

Fax: 9282 O861. 

Seminars planned for 
property managers
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C o n t a c t
d e t a i l s

Heavy fines for false advertising of location

Section 12(2)(b) of the Fair Trading Act 1987 provides as

follows: “A person shall not, in trade or commerce, in

connection with the disposal or possible disposal of an

interest in land or in connection with the promotion by any

means of an interest in land make a false or misleading

representation concerning the location of land.”

Given the marked differences in market values/desirability

which exist between different localities, it is encumbent upon

agents to state the location of listed properties accurately.

Even vague descriptions of the location of a property may

amount to a contravention of this section if it is likely to

mislead a member of the public as to the exact location of the

property.

There need not be any intention on the part of the agent to

mislead or deceive for an offence to be committed under this

section. Agents should describe the location of their listings

with precision and accuracy and for this purpose check the

location against a reliable locality guide such as that produced

by the Department for Planning and Infrastructure. They

should not rely solely on the description provided by their

vendor.This means that if a property is located in Westfield it

should be advertised as such and not as Kelmscott/Westfield.

Properties in Kelmscott may have a different market value to

those in Westfield, so the exact location may be important to

a purchaser when assessing the price being sought by the

vendor. Vague statements as to location such as

Kelmscott/Westfield are likely to be misleading. The only

circumstance in which a property could be properly

described as Westfield/Kelmscott is if it was located exactly

on the boundary of the two suburbs - a rare occurrence.

Furthermore, article 8 of the Code of Conduct requires an

agent to take responsible steps to ascertain or verify those

facts material to the transaction. It could be validly argued

that the location of the subject property is material to the

transaction and therefore an agent is obliged to take

reasonable steps to ascertain or verify that location.

Finally Article 5(2) of the Code of Conduct states that an agent

must not knowingly mislead or deceive any parties in

negotiations or a transaction.

An agent who intentionally misrepresents the location of a

property for whatever reason breaches this article and is

liable to one or other of the penalties set out in S103 of the

Act.

A person other than a body corporate who breaches

S12(2)(b) of the Fair Trading Act is liable to a maximum fine

of $20 000 and a body corporation $100 000.

Spotters fees are ok
Board staff frequently receive enquiries
about the legality of spotter fees.

Section 55 (3) of the Real Estate and Business Agents’ Act

states:

An agent or a developer shall not whether directly or

indirectly give any commission, reward or other valuable

consideration to any other person not being s licensee

who holds a current triennial certificate, for acting as, or

performing any part of the functions of a sales

representative unless the other person is a registered sale

representative in the service of the agent or developer, as

the case may be, in a sales representative. Penalty: $3000.

The important issue is what is involved in ‘acting as, or

performing any of the functions of a sales representative’ by

a person who is either unlicensed or unregistered.

The Act defines a real estate sales representative as a person

who, on behalf of an agent developer, negotiates a real

estate transaction.

If a spotter simply provides information about a possible

property transaction by a purchaser/vendor to an agent or

sales representative and receives payment for that

information, that alone does not constitute performing the

functions of a sales representative.

Consequently, if agents and sales representatives offer

“spotters fees” for information relating to a real estate

transaction, then that payment is allowable under Section

55(3) of the Act.

South Perth or Kensington, Mount Lawley or
Inglewood? When advertising a property the more
prestigious address may seem the way to go, but
Board Registrar, Bob Rossi, has some words of
warning for agents in doubt.


