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Ascertain pertinent facts through
a Certificate of Title
Licensed land valuers (valuers) are reminded of their obligation
to determine and verify pertinent facts through a Certificate of
Title (Title).
When a valuation is conducted, the
valuer must gather the information
that is likely to influence the use
of the property, its market and its
value. This includes details relating
to the dimensions, area and location
of the land, tenure, restrictions on
the Title, easements and covenants.
This information is generally verified
through a Title obtained from
Landgate.
A Title has several components.
These include:
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•

A Title reference, which consists
of a Volume and Folio number.

•

Ownership details stating the
owners’ name, address, mode
of holding and the interest held
in the land.

•

Legal land description.

•

Easements and right of ways
impacting the land.

•

Encumbrances affecting the
land (eg mortgage, lease and
encumbrance).

•

Dimensions of the plot (where
applicable).
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The Title can be an important
factor in deciding whether or not a
property is comparable. Some forms
of title (eg old system title) may not
be able to be subdivided under
certain medium density strata title
systems. Sales involving these Titles
may therefore be of questionable
use in the valuation of land
suitable for strata developments.
A Title search may also verify
whether or not the property
being valued has a registered
easement. As valuers are aware,
an easement is an acquired legal
right enjoyed by the owner of
land over another person’s land.
Land valuations do not generally
take easements into account
as the valuations are required
to be made on a hypothetical
basis that the land is free of
impediments to title. However,
it is important to remember the
physical effects of an easement
will be reflected in the value of
the land. Physical effects include
transmission lines, access roads
and pipes laid for drainage etc.
Continued on page 2

Ascertain pertinent facts
through a Certificate of
Title
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The Department of Commerce (the
Department) is aware valuers do
not usually obtain copies of the Title
for residential valuations completed
on behalf of financial institutions
such as banks. While banks may
not require valuers to obtain and
check Titles when completing
such valuations, valuers are still
required to meet their obligations
and minimise risk by obtaining Titles
for each valuation and conducting
further searches as appropriate.
Valuers are also reminded of their
obligations under s.29 of the
Australian Consumer Law (WA).
That is, they must ensure they
do not make false or misleading

representations concerning the
standard and quality of services
provided.
Rules 1.3 and 1.4 of the Licensed
Valuers Code of Conduct (the Code)
also require valuations to be carried
out with diligence and competence
in accordance with the accepted
principles and practices of valuation.
Valuers are required to ascertain
and verify such relevant facts and
information to provide a professional
valuation of a property.

If the Department receives a
complaint about a valuer failing to
undertake relevant searches, it will
investigate the matter, which may
result in disciplinary action at the
State Administrative Tribunal.
Valuers may pass the cost of such
searches on to their client/s as a
separate cost to the valuation fee
if it is set out in the contract.

The Department recommends
valuers conduct relevant searches
including a Title search for each
valuation completed. This will
ensure all material in relation to the
value of the land is considered.
Title searches can also reduce
potential misrepresentation by
valuers, the risk of litigation and/or
possible disciplinary action by the
Department.

Undue pressure by clients
The Department of Commerce has received information to suggest that some land valuers (valuers)
complete valuations that are swayed by undue influence from their clients. This raises serious concern
regarding a valuers responsibility to meet their obligations under Rule 2.3 of the Licensed Valuers Code
of Conduct 2012 (the Code) and s.29 of the Australian Consumer Law (WA).
Rule 2.3 of the Code states:
A licensed valuer shall not accept
instructions to undertake valuation
work which is contingent upon
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obtaining a predetermined result
or finding.
In order to minimise the risk of civil
proceedings and/or disciplinary action
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by the Department, valuers should
ensure their valuations are completed
in accordance with the relevant
legislation and accepted principles and
practises of valuation.

Commercial Tenancy
Amendments to the
Commercial Tenancy (Retail
Shops) Agreements Act 1985
(the Act) and the Commercial
Tenancy (Retail Shops)
Agreements Regulations
1985 (the Regulations), came
into effect on 1 January 2013.
The commercial tenancy legislation
regulates the relationship between
landlords and tenants in retail shop
premises in Western Australia
The amendments implemented a
number of recommendations arising
out of a review of the Act in 2003
and also addressed some issues
that had arisen in the sector since
the review was undertaken.
Changes to the Act that may impact
valuers include the term ‘retail floor
area’ being replaced with ‘lettable
area’. The manner of determining the
lettable area is therefore prescribed
by regulation.
The definition of ‘lettable area’ in the
amended Regulations now broadly
provides:
“the lettable area of a retail shop
means so much of the surface
floor area of the premises as are

designed and available for use in
carrying on the business that is, or
will be, carried on at the shop”.
The definition in the amended
Regulations provides further
guidance by excluding certain areas
from the calculation of lettable area
of a retail shop. This includes some
types of spaces if they are provided
as a common facility of the building
where the shop is situated. These
exclusions are subject to the proviso
that the tenant has not been granted
an exclusive right to use the area.
It should be noted the excluded
areas listed in the Regulations are
consistent with the excluded areas
outlined in the Property Council of
Australia’s method of measurement
for lettable area.
The Act’s Review Committee also
found that valuers appointed to
determine market rent are often
frustrated by the lack of access
to data about comparable shops.
Where ‘market rent’ is the basis of a
rent review, valuers will now be able
to access better data in order to
arrive at a recommended figure.

Amendments to the Act will require
a landlord to provide a valuer
appointed to determine market
rent with the following lease details
in relation to other premises in a
shopping centre:
•

Current rental for each lease.

•

Rent free periods or any other
form of incentive.

•

Recent or proposed variations
of any lease.

•

Outgoings for each lease.

•

Any other information prescribed
in the regulations.

The amendments provide that if the
landlord fails to provide the relevant
information within 14 days, the
tenant may make an application to
the State Administrative Tribunal for
an order that the landlord comply
with the request for information.
A provision is also included to
protect the confidentiality of this
lease information.
Landlords and their agents need to
ensure that appropriate processes
are in place in order to allow for
this information to be provided in a
timely manner.
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Real estate salesman and land valuer disqualified over
forged application
A real estate salesman
and land valuer has been
disqualified and fined $1,000
by the State Administrative
Tribunal (SAT), after
submitting an application
with Consumer Protection
that contained forged
signatures.
Warren David McFarlane of
Wembley had applied for the
renewal of his real estate sales
representative’s certificate of
registration prior to its expiry
in March 2012. The application
process requires a declaration
from a current employer and an
authorised witness.
Mr McFarlane, who was not
employed by an agency at the time,
admitted that he had forged the
signature of a former employer, a
West Perth real estate agent, as
well as two witnesses. The first
renewal application was rejected by
Consumer Protection because the
witness was not authorised, and the
application was
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re-submitted with the forged
signature of a licensed real estate
agent as a witness.
Disciplinary action against
Mr McFarlane under the Real
Estate and Business Agents Act
began after Consumer Protection
confirmed that the signatories to
the application had no knowledge
of the use of their forged signatures.
In Orders made by the SAT on
28 May 2013, Mr McFarlane was
disqualified from registration as a
real estate sales representative for
two years, fined $1,000 and order to
pay costs of $500. In a subsequent
Order, the SAT also disqualified
him from holding a land valuer’s
licence for one year on the basis
that he was not a fit and proper
person to hold such a licence.
Commissioner for Consumer
Protection Anne Driscoll said
the case highlighted the serious
consequences of including false
information in applications.
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“The licensing and registration
system is designed to ensure that
only fit and proper people are
allowed to work in the property
industry in WA and underpins
consumer confidence and
protection,” Ms Driscoll said.
“It’s essential that truthful and
accurate information is given in
licence applications and renewals,
so that we can maintain the integrity
of the system and the licensed
industries.”
Information on licensing
requirements and applications
can be found on the Consumer
Protection website or contact us
on 1300 30 40 54 or by email:
consumer@commerce.wa.gov.au

The small business ACL checklist
The Australian Consumer Law (ACL) came into effect on 1 January 2011 and most businesses
should be aware of the legislation by now. The small business ACL checklist has been designed
to help small businesses self-assess their operations and identify which of their activities are
regulated under the ACL.
The checklist is easy to understand
and helps businesses:
•

•
•

become aware of their rights
and obligations when it comes
to dealing with consumers;

business conduct and comply
with specific consumer protections
against unfair business practices.
These include:
•

using standard form contracts
that do not have unfair terms;

how to comply with their
obligations under the ACL;

•

lead them to more information
so they can ensure compliance;

honouring consumer
guarantees; and

•

complying with rules on
sales practices, including
those on prices, consumer
information, lay-by agreements
and unsolicited consumer
agreements.

•

encourage businesses to
conduct a self-audit; and

•

promote voluntary compliance
with the ACL.

A copy of the checklist, which was
developed in a partnership between
state, territory and federal consumer
protection agencies, can be found
on the Department’s website.
More general information
on the ACL can be found at
www.consumerlaw.gov.au

While all businesses must comply
with the law, they are also required
to meet general standards of

Change of particulars
Proactive compliance visits have revealed that many land valuers fail to notify the Department
of Commerce of changes to their residential address and employer details as listed in the
Register of Licensed valuers.
Under Section 29 of the Land Valuers Licensing Act 1978 (the Act), the Commissioner for Consumer Protection (the
Commissioner) is required to keep a Register of Licensed valuers. The register records the prescribed particulars of
each valuer and includes such details as their residential address, employer
details and licensing dates.
Section 29A of the Act states:
(1) A licensed valuer shall give written notice to the Commissioner of any
change in the particulars specified in the register in respect of that valuer as
soon as practicable after that change takes place.
Failing to notify the Commissioner of a change in details may result in a
$2000 fine.
A Change of Details Notification form can be downloaded from the
Department’s website and you can check your current details here.

Department of Commerce, Western Australia
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Supreme Court
decision relating
to memorials on
titles
An important ruling has
recently been handed down
in the Supreme Court in
relation to retirement village
memorials recorded against
land. The application by the
retirement village owner
to vary a retirement village
scheme in order to partially
remove a memorial and excise
one lot was disallowed.
A memorial must be lodged with
the Registrar of Titles (Registrar) at
Landgate against the title for any land
that is to be used or is proposed to
be used for a retirement village. The
memorial is listed on the Certificate
of Title (CoT) for the lot/lots linked
to the retirement village scheme as
notification that the land is used as a
retirement village and may be subject
to a statutory charge.
The Supreme Court, in a decision
handed down 31 May 2013, held
that the owner of land upon which
a retirement village was situated
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could not have the ‘retirement village
scheme’ altered and the memorial
lifted from a portion of the land so
as to permit the use of the other
portion free from the statutory charge
over the land in favour of residents.
(Reference: Retirement Care Australia
(Hollywood) Pty Ltd v Commissioner
for Consumer Protection and Ors
[2013] WASC 219).
While the Court’s ruling was
complex and technical, in short, the
Retirement Villages Act (1992) does
not contain any provision which
permits the owner of a retirement
village to cancel a memorial over a
part of the land in order to excise
that land from the retirement
village.
Landgate is the statutory authority
responsible for maintaining the
State's register of land ownership and
survey information. Previously the
Registrar at Landgate had been able
to exercise discretion in approving
the partial removal of a memorial but
this no longer applies. Landgate has
amended its Land Practice Manual
(Ch 11) and issued a Customer
Information Bulletin advising of this.
A memorial on a CoT does not
prevent the sale of a lot to which a
memorial is attached, nor necessarily
prevent the registration of other
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interests, such as a mortgage.
However, the on-going effect of a
retirement village memorial is likely
to affect both the value of the lot in
question and increase the complexity
of any sale.
This ruling demonstrates the
importance of ascertaining pertinent
facts about the restrictions on a title,
by obtaining the CoT for a lot when
conducting a valuation. The existence
of a memorial on a title could have a
significant effect on the value of the
land, the practical purpose for which
it can be used and the length of time
it may take to remove a memorial, if
the Supreme Court is even able to
grant such an application. If an owner
has already lodged an application
with Landgate, this would generally
be listed on the CoT.
The Department recently issued
advice to land valuers about the
importance of obtaining a CoT when
conducting a valuation.

E-Bulletins
The Department publishes Land Valuer e-Bulletins which provide the industry and other
interested parties with news and up-to-date information on the Department’s policy
developments.
Our e-Bulletin archive can be found under News, Publications and Forms on the Department’s website.
If you would like to subscribe to our e-Bulletins, update your email address or if you have any queries, please
email pinews@commerce.wa.gov.au

Website
The Department’s website is an integral tool in providing education and advisory services to
industry participants and the public.
The website has a dedicated section for land valuers which covers a range of subjects including proactive compliance
and licensing information. It is also contains a wide range of application forms.
Consumer Protection is committed to the continuing development and improvement of the website and welcomes
feedback. Comments can be sent to pinews@commerce.wa.gov.au
The website is located at www.commerce.wa.gov.au/ConsumerProtection

Contact details
Since the Department’s restructure on 1 July 2011, various functions previously performed by
Board staff have been split to different Directorates of Consumer Protection. In order for your
query to be handled efficiently, please note the following:
If your query relates to your licence or registration, license or registration application or the structure of your
business, please contact Licensing on 1300 30 40 64, Option 2.
If you need to inform the Commissioner of a change to your details, please email licensingenquiries@commerce.
wa.gov.au. Please include your license/registration number.
If your query relates to a proactive visit or a general enquiry about complying with legislation, please contact
Proactive Compliance on (08) 9282-0874.
For newsletter or e-Bulletin subscription enquiries, email pinews@commerce.wa.gov.au
Consumer Protection’s general contacts should be used for all other issues. You can telephone 1300 30 40 54 or email
consumer@commerce.wa.gov.au
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This newsletter contains general information that was current at the time of publication. If you have specific enquiries arising from any
material in this publication, you should write to the Commissioner for Consumer Protection, or seek independent professional advice.
The producers of this publication expressly disclaim any liability arising out of a reader’s reliance on information in this publication.

THIS PUBLICATION WAS ISSUED BY THE CONSUMER PROTECTION DIVISION OF THE DEPARTMENT OF COMMERCE.

Consumer Protection Division, Department of Commerce

The Forrest Centre, Level 6, 219 St Georges Terrace, Perth, Western Australia 6000
Locked Bag 14, Cloisters Square 6850 | Admin: (08) 9282 0843
Advice Line: 1300 30 40 54
consumer@commerce.wa.gov.au
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