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Dear Minister

On 22 September 2017, you announced a Ministerial Review of the State Industrial
Relations System in accordance with the Terms of Reference then published.

At the same time you announced that Mr Mark Ritter SC had been appointed to
conduct the Review, with the assistance of Mr Stephen Price MLA and the support of
a departmental Secretariat.

The Review has now been completed and we provide this Final Report.

Yours sincerely
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Mark Ritter SC Stephen Price MLA
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Recommendations
General Recommendations

1. The Industrial Relations Act 197@VA) (the IFAct) be amended, in accordance
with these recommendations and be renamed thnelustrial Relations Act 20%X
(WA)(the Amended IRAct).

2. The Amended IRct is to be reviewed after three years of operation.

3. In the Amended IRct there is to be a removal of all gender specific language

from the IRAct

Term of Reference 1

Reviewthe structure of the Western Australian Industrial Relations Commissiontlgth
objective of achieving a more streamlined and efficient structure.

4. In the Amended IR Act, the position of the President of the Western Australian

Industrial Relations Commissi (WAIRC) be abolished.

5. In the Amended IR Act, the role and powers of the President of the WAIRC be

subsumed into the position of the Chief Commissioner of the WAIRC.

6. In the Amended IR Act, the qualifications for the office of the Chief Commissioner

of the WAIRC and the Senior Commissioner of the WAIRC be amended so that:

A person is not eligible to be the Chief Commissioner or the Senior Commissioner,

unless they are person who

(0p))
QX

1B @ 1’ I frFrge@SNI YR KFra KIR y20 f
defined by s 9(1aa) of the IR Act; and

(b) Has had significant experience in industrial relations law and/or

practice; or

2 @ Has approved academic qualifications as defined 21(4) of the

Legal Profession Act 2008/A) (the LP Act); and

The year that the Act is passed should be used in the title.
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(b) Notf Saa GKIYy GKS Sl diln@éxpeleyide as2af p @&
member of the WAIRC, the Fair Work Commission (FWC), or
another court or tribunal exercising industrial relations jurisdiction

in Australia.

7. In the Amended IR Acthe Full Bench of the WAIR@ bonstituted by the Chief

Commissionef,as thePresidingMember and two other members of the WAIRC.

8. In the Amended IR Acthe Commission in Court Session of the WAIRC be

renamed and constituted as the Full Bench.

9. In the Amended IR Acthe Industrial Apeal Court of Western Australia (1AIG)
abolished, and in lieu thereothe Amended IR Act include a right of appeal, on
the ground that the decision involved an error of law, frordexisionof the Full
Bench of the WAIRC, or the Chief Commissioner vexencising jurisdiction under
s 49(12), s 66 or s 72A(7) of the Amended IR Act, to the Court of Appeal of

Western Australia, upon a grant of leave by a Justice of the Court.

10. (a) Inthe Amended IR Acthe jurisdiction of the Industrial Magistrates Court
(IMC) is to be amended so that if a claim for the enforcement of a Western
Australian Employment Standard (WAESytate award, or other State
industrial instrument is made to the IMC, the IMC has jurisdiction to deal
with all enforcement proceedings andaoghs made by or on behalf of the
employee against the employer including all claims by the employee or

former employee for a denial of a sractual benefit

(b)  In hearing and determining a claim by an employee or former employee for
a denial of a contractual benefit, under recommendatif{a), the claim is
to be determired as if the claim was an industrial matter referred to the

WAIRC under s 29(1)(b) of the IR Act.

2 Or the Senior Commissioner if the Chief Commissioner is unavailable or if the Full Bench is hearing an appeal
against a decision of the Chief Commissioner

8 If and when enacted in accordance with recommendatif] pelow.
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11. The Amended IR Act provide for the dual appointment of WAIRC Commissioners
to the FWC, as contemplated by s 631(2) of ag'Work Act 2009 (FW Act).

12. TheAmendedIR Act provide fothe dual appointment of FWC members to the
WAIRC, as contemplated by s 631(1) of the FW Act.

13. The Amended IR Aaiclude an amendment so that the compulsory retirement

age of the members of the WAIRC be increased from 65 to 70 gkage.

14. The Amended IR Aempower the WAIRC to regulate the conduct of registered
industrial agents appearing before the WAIRC, by way of a Code of Conduct to be
published by the WAIRC, that includes the entitlement of the WAIRGhtootice
to the agen and with the agent having the opportunity to make submissions on
0KS AaadzsSzI adzalLISYR 2N NB@21S Iy |3SyiQa
agent to appear before the WAIRC, either generally or for a particular matter,

occasion or hearing.

15. The Amaded IR Act contain a provision that a disqualified person, as defined in
s3 of the LP Act, is prohibited from being a registered industrial agent or

appearing as an agent in the WAIRC.
16. The Anended IR Act contain:
@ ! a&af ALl NHzZ S¢ F2NL2NRSNAR YIRS o6& (KS

M 'y FYSYRYSy(l (G2 GKS Od2NNByYyld NBI dzA NBY S
of orders, to give discretion to the WAIRC to dispense with a speaking to
the minutes in a particular case if it is warranted in the opinion of the

WAIRC.

() An amendment to the requB YSy 4 F2NJ I aaLISF1AYy3 {;
orders that would permit the WAIRC to specify that unless parties indicate
by a specified time that a speaking to the minutes is requested, that the

WAIRC may issue the order in the terms of the minutes.
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(d)  Power for he WAIRC to conduct conciliations by telephone, videolink or
other electronic means if a member of the WAIRC decides it is in the

interests of justice to dso.

17. The Amended IR Act is not to include any equivalent of the privative clause
provisions containé in s 34(3) and s 34(4) of the IR Act, which pufitorprovide
GKFG Fye RSOAaA2Yy 2F GKS 21 Lw/ gAtt yz20
subject to a writ of certiorari, oaward, order, declaration, finding or proceeding
liable to bed OKI £ f SYaSR> | LIJSIfSR |3IFAyaags NB
jdzSadA2y o6& |ye O2dzNI¢é

18. The Amended IR Act not include any equivalent of s 48 of the IR Act that provides

for the establishment of Boards of Reference under awards made by the WAIRC.

19. (@) The Anended IR Act contain an amendment to s 46 of the IR Act so that
the applications aréeard and determined by the Full Bench of the WAIRC.

(b)  The Amended IR Act contain an amendment to s 46 of the IR Act so that an
industrial inspector may make aapplication to the WAIRC under the
section, upon leave being granted by the WAIRC to do so and upon such

conditions as the WAIRC may see fit to impose.

20. Thedenial of contractual benefits jurisdiction currently exercised by the WAIRC
upon a referral under 29(1)(b) of the IR Act:

(@ Continue to be so exercised, subject to (b).

(b) The Amended IR Act contain a provision that if the WAIRC does not have
jurisdiction in any matter due to the contents of s 75 of themmonwealth
Constitution an employee or former empyee may make an application in
the Magistrates Court of Western Australia, with the application being
determined as if it were a matter referred to the WAIRC under s 29(1)(b) of

the Amended IR Act.

The word purport is used, as the subsections may be contrary t€timemonwealtrConstitution
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21. (a) Subject to (b), the Amended IR Act not include angmdment to s31 of

the IR Act in relation to representation by a legal practitioner.

(b) Inthe Amended IR Act, s 31 of the IR Act is to be amended so that, unless
otherwise ordered by the WAIRC, in any matter in which a public sector
employer is a party intervener, all parties or interveners are entitled to
be represented by a legal practitioner who is an employee of that party or

intervener.

22. Under theAmended IR Act, the WAIRC is to continue to be a no costs jurisdiction

in all matters.

23. Subject to anyamendments required by the recommendations contained in the
response to Term of ReferencetBe Amended IR Adontain no amendments to

s 32 and s 44 of the IR Act.

24. (a) The Amended IR Act contain an amendment to s 84A(1)(b) of the i@ Act
permit ordersto be enforced by any party for whose benefit the order was

made, in addition to the Registrar or a Deputy Registrar.

(b) The Amended IR Act containDivision to the same effect as Partl5
Division 9 of the FW Act, about offences committed in and betbee

WAIRC.

25. The Amended IR Act not contain any amendment to s 27(1)(o) of the IR Act insofar
as it applies to orders the WAIRC may make about discovery, inspection, or

production of documents.

26. The Minister for Commerce and Industrial Relations (the Minister) provide the
adzo YAaadA2y FNRBY GKS ¢NIFyaLR2NI 22N]JSNEQ |
the OwnerDrivers (Contracts and Disputes) Act 2Q@7A) to the Minister for

Transport.
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Term of Refeence 2

Review the jurisdiction and powers of the Western Australian Industrial Relations
Commission with the objective of examining the access for public sector employees to the
Western Australian Industrial Relations Commission on a range of mattenghioh they

are currently excluded.

27. Inthe Amended IR Act, the Public Service Appeal Board (PSAB), the Public Service
Arbitrator (PSA) and the Railways Classification Board be abolished.

28. (a) The Amended IR Act, subject to (b), include a single system faicpu
sector employers and employees to refer industrial matters to the WAIRC
so that all employees who are currently subject to the jurisdiction of the
PSA and the PSAB will be subject to the ordinary jurisdiction of the WAIRC.

(b) In the Amended IR Aatlause 2(3) of Schedule 3 of the IR Act is to continue
to apply to the referral of industrial matters involving police officer,
police auxiliary officer, Aboriginal police liaison officer or a special

constable.

29. There be consequential amendments to tReblic Sector Management Act 1994
(WA) (PSM Actand the Health Services Act 201@VA) (HS\ct) to allow
government officers to appeal against disciplinary decisions or findings to the

ordinary jurisdiction of the WAIRC

30. Inthe Amended IR Adt exercisinghe jurisdiction referred to in48] above, the
WAIRC will have the jurisdiction and powers to make the same orders as it may
make in exercising its jurisdiction in relation to private sector industrial matters,

with these varations:

(@) The WAIRC is to have the jurisdiction and powers that currently may be

exercised by the PSA in s 80E(2) of the IR Act.

(b) The WAIRC may make as part of the order to be made, that the order apply
from a date prior to the lodging of the application befache WAIRC.
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(c) The WAIRC is to have the jurisdiction and powers that currently may be

exercised by the PSA in s 80E(5) of the IR Act.

31. Under the Amended IR Act, and subject to any specific recommendations to the
contrary, the division between the industriahatters a public sector employee
may refer to the WAIRC, as opposed to those a registered organisation may refer
G2 GKS 21 Lw/ 2y (KS SYLX228SSQa oSKIf¥Fx
individual public sector employee, are to remain as they are at pteseder the

IR Act.

32. The Amended IR Act is to include a provision permitting a registered organisation
to refer an industrial matter to the WAIRC on the behalf of an individual employee
that alleges that there has been a breach by an employer of a pubtitors

standard set under the PSM Act, in these circumstances:

(@) Notice of the breach must have first been given to the employer, by the
organisation or the affected person, with the employer having twemtg
(21) days to resolve the alleged breach to tisatisfaction of the

organisation or person.

(b) Subject to (c), if the alleged breach is about the appointment of a person to
an office, post or position, the appointment is to not take effect unless and

until the matter has been determined by the WAIRC.

(c) TheWAIRC may, if the justice of the case requires, make an order under (b)

before the final determination of the industrial matter.

(d) In determining the industrial matter constituted by the alleged breach, the

WAIRC may, in addition to any other orders it makm
0] Order compensation for any loss or injury caused by the breach.

(i) Order that any process that was the subject of the breach be

recommenced by the employer.

° It is not part of this recommendation that the WAIRC have any jurisdiction tor sftamge the standards, or have

Fye GLINBY2GA2Y | LIJISHE aé 2dNARaRAOGA2YS a Ad KFa Ay (G(GKS
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(i)  Order that a particular person not be appointed to a particular

office, post or position.

33. ThePolce Act1892(WA)be amended so as to ensure that police auxiliary officers

may appeal to the WAIRC against any removal decision made against them.

34. The Amended IR Act is to include an entitlement for all public and private sector
employees to bring an apphtion to the WAIRC to seek orders to stop bullying at
work, based on the model contained in the FW Rett 6n . G2 2NJ SNB 0 dzf
g2N] ¢ adzoeSOoG Gz2vY

(@)  Section 29(1)(b) of the IR Act is to be amended so that an application for an
anti-bullying order maybe referred by an employee to the WAIRC as an

industrial matter.

(b)  Subject to (c) the WAIRC shall first endeavor to resolve the industrial
matter by conciliation within fourteen (14) days of the application being

made.
(c) The Amended IR Act contain a definitonbullying that:

0] Provides a nofexhaustive list of examples of what constitutes

bullying.
(i) Sets out that bullying is not constituted by a single incident.

(i)  Sets out that whether bullying has occurred is to be determined by

an objective test.

(iv)  Sets out thatactual harm to health and safety is not necessary to

establish that bullying has occurred.

(V) Sets out that reasonable management actions by or on behalf of an
employer or by another employee, does not constitute bullying,
including the reasonable managemeant disciplinary matters or

substandard performance.
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(d) In determining the industrial matter, the WAIRC may make any order it
thinks fit to resolve the industrial matter, save and except any monetary

order, order of compensation or pecuniary penalty.

(e)  Any ordermade may be enforced in like manner as any other order made
by the WAIRC.

() The determination of the industrial matter by an order may be subject to

an appeal to the Full Bench of the WAIRC under s 49 of the IR Act.

35. Section 96A(1) of the PSM Act be repealeahd there be consequerd
amendments to s 96A(2) and s 96A(5)(b) of the PSM Act so that a public sector
employee may refer to the WAIRC as an industrial matter under s 29(1)(b) of the
IR Act, a decision to terminate their employment under tReblic Secr

Management(Redeployment and Redundah&egulations 2014VA).

36. The sections of th&oung Offenders Act 199WA) and thePrisonsAct 1981(WA),
which contain rights of appeal to the WAIRC against loss of confidence removal
decisions, be repealed an@placed by an entitlement for an employee to refer
their removal to the WAIRC under s 29(1)(b) of the IR Act, with the WAIRC having
the same jurisdiction and powers to determine the application and award
remedies as in the jurisdiction that applies to jatie sector employees and other

public sector employees.

37. Section 33P of th@olice Acb S | YSYRSR a2 GKIFdG Fy 2FFAO
removal to the WAIRC may be heard by a si@penmissioner, with a right of
appeal by the parties to the Full Benohthe WAIRC.

38. The PSM Act be generatgviewedwith respect to the regulation and termination

of employment of public servants and public sector employees.

39. The Minister give consideration to the issue of whether s 41(3) ofWeking
With Children (Crimal Record Checking) Act 200%A)ought to be amended to
permit the making of an application to the WAIRC for a remedy in respect of a

dismissal from employment.
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Term of Reference 3

Consider the inclusion of an equal remuneration provision inltigeistral Relations Act
1979with the objective of facilitating the conduct of equal remuneration cases and other
initiatives in the Western Australian Industrial Relations Commission.

40. The Amended IR At to include an equal remuneration provision based upan th

modelin the Industrial Relations Act 201QId).

41. The Amended IR Act is to include a requirement that the WAIRC develop an equal
remuneration principle to assist parties in bringing or responding to applications

brought pursuant to the equal remuneratigrovision.

Term of Reference 4

Review the definition ofd S Y LJt 2ird teSladustrial Relations Act 1978nd the
Minimum Conditions of Employment Act 1998ith the objective of ensuring
comprehensive coverage for all employees.

42. The Amended IR Act is not to exclude from its coverage, any employee whose
place ofworkk & G KS LINAGI S K2YS 2F | y2{iKSNI LISN
LISNE2Y Sy3F3ISR AYy R2YSadAO aSNBAOS Ay |

43. The Amended IR Act is not to exclude from its covepgsons who are currently
excluded from the definition of an employee under s 3 of li@imum Conditions
of Employment Act 1998WA) (MCE Act) and regulation 3 of tiMinimum
Conditions of EmploymenRegulations 1993(MCE Regulations), as persons
remunerated wholly by commission or percentage rewaod wholly at piece

rates.
44. TheAmendedR Act is not to exclude from its coverage persons:

(@) Who receive a disability support pension under tacial Secuyi Act 1991
(Cth); and

by 2K2asS SyLitz2evyYSyid Aa adzZJIR2NISR o0& daac
within the meaning of theDisability Services Act 1986th) being persons
currently excluded from the definition of an employee under s 3 of the

MCE Act and regulatin3 of theMCE Regulations.
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45. The Amended IR Act is not to exclude from its coverage persons appointed under
s22(1) of theNational Trust of Australi@VA)Act 1964to carry out the duties of
wardens, being persons who are currently excluded from the defmiof an

employee under s 3 of the MCE Act and regulation B@MCERegulations

46. The Amended IR Act is to provide that an employee does not include a volunteer,
including persons who are not entitled to be paid for work done by them but who

receive sme benefit or entitliement in relation to the work.

47. The Amended IR Act include provisions relating to the exercise of the powers of
people holding right of entry authorities, with respect to the carrying out of their
duties, rights and privileges in placeEwork that are also private residences, so

that:

(&) Exceptin a case of urgent occupational safety and health, the right of entry
K2t RSNJ Ydzad LINPGARS TH K2dzZNBEQ GNRGG

householder of the intended right of entry.

(b)  The right of enty is only to proceed, subject to (c) and (d), if the employer

and householder consents to the entry.

(c) If the employer or householder does not consent to the entry the right of
entry holder may make an application to the WAIRC for an order
permitting entryinto the residence for such purposes and on such terms

and conditions as the WAIRC shall think fit.

(d) In a case of urgent occupational safety and health, the right of entry holder
may apply to the WAIRC for an order entitling them to exercise right of
entry powers under the Amended IR Act at the residence, which may be
ordered by the WAIRC for such purposes and on such terms and conditions
as the WAIRC shall think fit.

48. Given that a residential premise where work is being performed by an employee
foranemplopNJ Ad |y AGAYRdAdZAGNRALFE f20F0A2y¢ GAl

IR Act, the Amended IR Act is to contain a requirement that an industrial inspector
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if they intend toenter the premises subject to:

@ C¢KSNBE 0SAy3a y2 NBIddZANBYSyld G2 3IAGS
occupier of the residential premises is carrying on a business, trade or

occupation at the premises; or

(b) An industrial inspector being able to apply to the VR& for an order
permitting the inspector to enter the premises without providing the 24
K2dzNEQ y20A0S AT (GKS 21 Lw/ Aa aldArat;

the purpose for which the power is intended to be exerciSed.

49. The Amended IR Act contain a provision, broadly similar to s 192 &f thédJ S NE& Q
Compensation and Injury Management Act 198VA), to the effect of allowing
enforcement proceedings under the Amended IR Act to be taken by or on behalf
of people who are, uner the Migration Act 1958 (Cth) either unlawful
non-citizens in Australia who have engaged in work for an employer, or who are
lawful noncitizens in Australia who have engaged in work for an employer that is

contrary to the conditions of their visa.

50. Thedefinition of an employee under the Amended IR Act include a person whose
employment is in Western Australia and who is employed by a foreign state or

foreign consulate.

51. A taskforce be assembled and chaired by a representative of the Department of
Mines, Industry Regulation and Safety (DMIRS), with representatives from the
Chamber of Commerce and Industry WA (CCIWA), and UnionsWA for the purpose
of recommending to the Minister any actions that should be taken to assist
employers and employees with the clganto the regulation of employment in

Western Australia contained in recommendatiod&]f[50].

This recommendation includes wording in the same terms as s 49I(7) of the IR Act.

Recommendations Pagel9of 49¢



Ministerial Review of the State Industrial Relations System - Final Report
T A T

52. Given:

(&) The operators of digital platforms in the gig economy are mostly if not

entirely constitutional corporations; and

(b) If these constitutional corporations employ people they will be national
system employers under the FW Act, whose industrial relations and
SYLX 28SSaQ O2yRAUGAZ2YyA 2F SYLX 2eYSyd |

(c) If these constitutional corporations do not employ people but instead
engage someone as an independent contractor underdsgrvices
contrack, as defined in s 5 of thendependent Contractors Act 2006th)
(ICAct), so that s 7 of the IC Act applies to exclude State laws from
operating in the circumstances there set out, in relation to any workplace

relations matter, as dafied in s 8 of the IC Act; so that

(d) The State Parliament may have very limited, if any, legal authority to
effectively legislate about the engagement, working conditions and

termination of engagement of people working in the gig economy; and

(e) The gig economyis a new and fast developing industry in Western

Australia; but

() As the State Government has a legitimate interest in the engagement,
working conditions and termination of engagement of people working in

the gig economy in Western Australia; therefore

(g) Ataskforce be assembled and chaired by a representative of DMIRS and
AyOfdzZRS I YSYOGSNI FNBY //L2! 3 !yAz2zyaz!
a nominee of the President of the Law Society of Western Australia, to
monitor the engagement, working conditions andermination of
engagement of people in the gig economy and to consider and report to
and make recommendations to the Minister as to whether and to what

extent the regulation of the industry can or ought to be pursued by the
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State Government, by legislatioQy way of representations to the

Commonwealth Government or otherwise.

53. The Ministerconsider whether the Amended IR Act should include provisions so

that it applies to adult people who are employed as sex workers.

Term of Reference 5

Review the minimum awitions of employment in theMinimum Conditions of
Employment Act 1993he Long Service Leave Act 19681 the Termination, Change and
Redundancy General Ordefrthe Western Australian Industrial Relations Commission to
consider whether:

(@ the minimumconditions should be updated; and

(b)  whether there should be a process for statutory minimum conditions to be
periodically updated by the Western Australian Industrial Relations Commission
without the need for legislative change.

54. The Amended IR Act include Rart that provides for minimum conditions of
employment for employees covered by the State system to be called the Western

Australian Employment Standards (WAES).
55. The WAES include:

(@8  The minimum wage (including for employees who have a disability that has
been assessed to affect their productive capacity to perform their

particular job).

(b)  Subject to(d), the National Employment Standards (NES);ontained in
the FW Actother than the long service leave NES.

(c) Conditions comparable to those contained in Division 3 of PaBt 3
(Employer obligations in relation to employee records and pay slips) and

Division 2 of Part-® (Payment of wages and dedwmsis) of the FW Act.

(d)  Any minimum condition of employment, as contained in the MCE Act, if
the condition is, on the issue to which it relates, more beneficial to an

employee or in addition to any NES condition of employment.
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(e) The conditions set out in thélemination, Change and Redundancy
General Orde(TCR General Ordeof the WAIRGn lieu of Part 5 of the
MCE Act, but incorporating the provisions contained in the FW Act that are

more beneficial to employees than the TCR General Order.
() Subject to $6] below, provision for long service leave.

(9) Provision for Family and Domestic Violence (FDV) leave as a minimum

condition of employment, in accordance wittcommendation §1] below.
56. The WAES condition with respect to long service leave include the following:

(@) Express provision for casual employeesh® entitled to receive long
service leave and guidance on how to calculate their continuous

employment.

(b)  Express provision for seasonal workers to be entitled to receive long
service leave and guidance on how to calculate their continuous

employment.

(c) A prousion that the WAES entitlement to long service leave may not be
ocashed out until it is an entitlement that has accrued or crystallised as a

legal entitlement.

¢

d ! adrasSyYySyid GKFG Fff F2N¥a 2F LI A

continuous employment.

(e) A statement that there is continuous employment in circumstances
equivalent to when there has been a transfer of business under P& 2

the FWACct.

0] A provision that, following a written request from any former employee,
the employer be obliged to provide 02 L}l 2F |y SYLX 2&8SS:
records, relevant to an assessment of if and when they will be entitled to

long service leave, to any subsequent employer to whom the first
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month ofthe transfer of the business.
(g)  Provision for the taking of long service leave in alternative ways.

hy /1 2YyFANNIGAZ2Y GKIFIG &SNBAOS Fa Fy | LILIN

continuous employment

0] A statement that the terndone and the same employ&in s 8(1) of the
Long Service Leave Act 1998/A) (LSL Act) includes related bodies

corporate within the meaning of s 50 of ti@&orporations Act

57. The law is to be changed so that in the AmendeddR a failure to comply with
the long service leave WARSI, like the other WAES, be able to be enforced by
the imposition of a pecuniary penalty, compensation and/or associated orders
made by the IMC, on application by an industrial inspector, the person who was
the subject of the alleged failure to comply an industrial organisation of which

the person is a member.

58. Inthe Amended IR Act, the minimum wage WAES will be reviewed annually by the
WAIRC in accordance with s 50A of the IR Act.

59. Inthe Amended IR Act, s 51B of the IR Act is to be retained, to etinebI& AIRC
to make a General Order in relation to a matter that is the subject of a WIAES,
the General Order is more favourable to employees than the minimum condition

of employment.
60. (a) In the amended IR Act, s 511 of the IR Act is to be retained.

(b)  The Minister give consideration to applying for an order under s 511 of the

IR Act to increase the minimum casual loading to 25 per cent.

61. The FDV leave to be included in the WAES in the Amended IR Act in terms
O2yaAraidsSyd o6AGK t NBDanhg &Kabivs: / A NOdzf | NJ HAMT K

(@) Ten (10) norcumulative days of paid FDV leave per annum; and
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unpaid FDV leave that may be taken if required on each occasion when

FDV has occurred.

62. In the AmendedIR Act, the WAES requests for flexible working arrangements
contain an addition to the entitlement under s 65(1A)(a) of the FW Act to include

any dependent of the employee.

Term of Reference 6

Devise a process for the updating of State awards for prisatéor employers and
employees, with the objectives of:

(@) ensuring the scope of awards provide comprehensive coverage to employees;

(b)  ensuring awards reflect contemporary workplaces and industry, without reducing
existing employee entitlements;

(c)  enwring awards are written in plain English and are user friendly for both
employers and employees; and

(d)  ensuring that any award updating process is driven by the Western Australian
Industrial Relation€ommission, with appropriate input from the award pias
and other relevant stakeholders.

63. The Amended IR Act is to include provisions requiring the WAIRC, within eighteen
(18) months, to:

(@) Review and as necessary amend the scope of the awards of the WAIRC,
and/or if required make new awards, with the aim efisuring, subject to
the following that all private sector employees within the State industrial
relations system are covered by an award of the WAIRC, including but not

limited to the categories of employees contained in Attachment A.

(b) Recommendation (ajoes not apply to employees of the types referred to
in s 143(7) of the FW Act or who have an income higher than the high
income threshold set under s 333 of the FW Act.
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(c) Review, and as necessary amend, each award of the WAIRC to:

0] Include the content®f the WAES so that employers and employees
can understand the requirements and entitlements of and pursuant

to the WAES.
(i) Ensure that the award does not contain any provision that:

(A) Isless thanthe amount of the minimum wage or any other
WAES.

(B) Discriminates against an employee or employees on any
ground on which discrimination is unlawful under the
Equal Opportunity Act 198%A).

(C) Is obsolet€’

(D) Contains references to Boards of Reference that would be

inconsistent with the repealfcs 48 of the IR Act.

(E) Contains a reference to an obsolete or outdated

apprenticeship or traineeship scheme.

(d)  The process engaged in by the WAIRCaj{c) above is not to have the
effect of reducing any employee entitlements understixig awards unless
the entitlement is able to and should be removed in the process described

in recommendation (c)(ii)(C).

Examples are clause 15 of tirinting Awardd & C2 NJ St OK T Siwyed of dag Wdtkfoead Sht S Y LJ

work there shall be an interval of ten minutes at a time fixed by the employer between the second and third

K2dzNJ F FGSNI GKS SYLX 28585Qa 2NRAYINE O02YYSyOAay3a G4AYS T2
requiredtowdN] ¢ T Of | d&h& amdpVardhibugaliolBsale and Retail Establishmemsyard 1977
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clause 11 of theClerks (Accountants Employees) Award 1884 provides for a special allowance payable to

comptometer or calculating or ledger machine operators; and clause 13(4) ofBthiling Trades

(Construction) Award 1985 |j dzA NBa |y SYLX 28S8NJ 2 LINPGARS y20ATFTAOF (A
meal break arrangement.
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64. The Amended IR Act is to contain a provision that states the award review process
described in recommendation68] may, if necessary or appropriate, be
undertaken on more than one occasion by the WAIRC with respect to any

particular award, within the eighteen (18) month period.

65. The Amended IR Act is to specify the award review process described in
recommendation §3] is to be undertaken by the WAIRC on notice to all parsiet
out in s 50 of the IR Act and any party to the awards under review, or any other
party the WAIRC thinks appropriate, and include these parties in the review of,

consultation about and drafting of any awards and/or amendments to awards.

66. The Minister $ to give consideration to the resources required for the award
review process described in recommendatid@8][to be reasonably carried out
and tale steps to ensure that the WAIRC and participating parties have adequate

resources to engage in and perform the tasks required by the process.

67. The Amended IR Act contain a provision that any new awards or amendments
required to be made to awards as part thie award review process described in
recommendation §3] be drafted with the intent that they may be readily
understood by the employers and enogkes covered by the State industrial

relations system.

Term of Reference 7

Review statutory compliance and enforcement mechanisms with the objectives of:
(@) ensuring that employees are paid their correct entitlements;

(b)  providingeffective deterrents to norcompliance with all State industrial laws and
instruments; and

(c) updatingh Y R dz& G NJ | goweksyard td8l< ol ehfiBe@ent to ensure they
are able to effectively perform their statutory functions.

68. Inthe Amended IR Act, industrial inspectors are to be empowered:

(@) To issue infringement notices for breach of rec&reping and pay slip

obligations.
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(b)  Issue compliance notices, based on the model contained in s 716 of the

FWACt, if it is in the public terest to do so.

(c) Issue enforceable undertakings, based on the model contained in s 715 of

the FW Act, if it is in the public interest to do so.

The Private Sector Labour Relations Division (PSD) of DMIRS is to prepare a written

public policy to guide these of the new enforcement mechanisms.

In the Amended IR Act, the penalties that may be imposed by the IMC in
enforcement proceedings be amended to be equivalent to the penalties set out in
s 539 of the FW Act, and contain a provision that has the effteat when the
penalties under s 539 of the FW Act are changed over time, the same changes in

corresponding penalties apply in the Amended IR Act.

The Amended IR Act is to include provisions comparable to s 550 of the FW Act to
enable those involved in anywtravention of a relevant breach to be penalised
and/or ordered to rectify any nojpayment, or ordered to pay compensation or

any other amount that the employer may have been ordered to pay.

The Amended IR Act is to include provisions to enable the étM@gose penalties
for a breach of the WAES or any applicable award, agreement, or other industrial

instrument, including but not limited to breaches of long service leave obligations.

The Amended IR Act is to include a section comparable to s 557C it to

the effect that, if,in a contravention proceeding against an employer where an
applicant makes an allegation in relation to a matter and the employer was
required to make and keep a record, make available for inspection a record or give
a pay gp, in relation to the matter, and the employer has failed to comply with

the requirement, the employer has the burden of disproving the allegation.

The Amended IR Act is to include sections comparable to s 535(4) and s 536(3) of
the FWACct prohibiting aremployer fromwilfully making, keeping amaintaining a

false or misleading employment record or wilfully providing a falseisleading

pay slip.
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75. The Anended IR Act is to include provisions comparable to s 112 and s 113 of the
Fair Trading Act 2010//A) to provide for the ability of industrial inspectors to
share information acquired during an investigation within DMIRS or with other
State Government or Commonwealth departments or agencies, or to obtain
relevant information within DMIRS or from another ag Government
department or agencyr any Commonwealth department or agency, to the extent

permitted by any Commonwealth law.

76. In the Amended IR Act, s 98 of the IR Act is to be amended so that there is no
restriction on the powers of industrial inspectomly being exercised at an
GAYRAzZZUNRLFE 201 0GA2YyEd LyadSIRE AyRdzi

powers at either:
(@) The premises where work is or was being performed; or

(b)  Business premises where the inspector reasonably believes there are

relevant documents or records.

77. In the Amended IR Act the monetary penalties that may be imposed by the Full
Bench under s 84A(5) of the IR Act be increase#1,000 in the case of an

employer, organisation or association andGgX) in any other case.

78. Subject to recommendation 9] the Amended IR Act includes amendments to
s49I of the IRAct to include:

(@  An entitlement under s 491(2)(b) of the ARt to make copies of entries in
records and documents by way of a photograph, video record or other

electronic means, that is relevant to the suspected breach.

(b)  An entitlement to photograph, or record by video, tape or other electronic
means the work, mateal, machinery or appliance that is inspected under

s49I(2)(c) of the IR Act, that is relevant to the suspected breach.
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(c) A civil penalty provision to apply in circumstances comparable5@4sof
the FW Act, for any misuse of any documents or other makemwbtained

in exercise of the rights contained in s 491(2) of the Amended IR Act.

(d) In s 49I(1) referencéo a suspected breach of th€onstruction Industry
Portable Paid Long Service Leave Act 1985).

79. Recommendation78] is to be subject to:
€) Compliance with th&urveillance Devices Act 1998A).

(b) Compliance with reasonable site safety requirements applying at the

premises.

(c)  The protection of intllectual property rights including with respect to

patents and copyrights.

80. The Minister give consideration to the actions that should be taken to assist

employers to understand the changes to the enforcement and compliance laws.

Term of Reference 8

Consider whether local government employers and employees in Western Australia
should be regulated by the State industrial relatioystem, and if so, how that outcome
could be best achieved.

81. Inanswerto the question contained in the Term of Reference, the Review reports:

@) If local government employers in Western Australia are national system
employers for the purposes of the FW Act, then they are presently covered

by the Federal industrial relationsstgm.

(b) In turn this depends upon whether local governments are trading

corporations under s 51(xx) of tlgonstitution

(c)  That issue, either for local government in Western Australia generally, or
for a specific local government has not as yet been determibgdhe

HighCourt, and unless and until that occurs there can be no legal certainty
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on the issue. A test case could probably be run on the issue in the

FederalCourt or possibly the High Court.

(d) To date the preponderance of judicial and industrial commisgsuthority
favours local governments in Western Australia not being characterised as
trading corporations. If, however, the High Court were to focus upon the
extent of trading activities of local governments to determine whether a
local government is &rading corporation, then it is possible at least larger
local governments in Western Australia could be characterised as trading
corporations. There is a body of judicial and academic in support of this

view.

(e) Although local governments can be describesd being part of the body
politic of Western Australia, that in itself may not be sufficient to avoid
characterisation as a trading corporation, although it is likely to be at least

a relevant factor.

) The Western Australian Local Government AssociationL®M and large
local governments consider that at least the larger local governments are
trading corporations, and some past certified agreements have been made
in the Federal system with unions based on the corporations power where
the Australian Industal Relations Commission made a finding the local

governments were constitutional corporations.

(9) By far the majority of local government employers and employees in
Western Australia currently operate within the Federal industrial relations
system and have de so for some time. The employment is governed by a
combination of the FederaLocal Government Industry Award 2010
enterprise agreements made under the FW Act and common law contracts

underpinned by the NES.

(h) The validity of existing enterprise agreenis depends upon the local

government being a trading corporation. If the local government were not
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so, the enterprise agreement would be invalid. That could be tested in the

Federal Court but has not occurred to date.

0] WALGA and large local governmeritsszour remaining in the Federal

system and point to disruptions if they were moved to the State system.

()] Unions support the move into the State system because, in part, of the
FederalLocal Government Industry Award 20868ing inferior to interim
State awads, a desire to use the State agreement making system and a

preference for the State system generally.

(k) The most legally certain process to move local governments to the State
system is to use the process outlined in s 14(2) of the FW Act; to pass
legislaton that declares each local government not to be a national system
employer. To be legally effective under s 14 of the FW Act however, the

responsible Commonwealth Minister must endorse the declaration.

)] The process described in (k) is inherently politiozy take some time and

is not guaranteed to be successful.

(m)  Whilst as part of the State body politic, it could be argued, that local
governments should be part of the State industrial relations system, there
may be pragmatic reasons why the Government may wish, now, to
attempt to proceed with the process that would, if successful create legal

certainty and enshrine local government within the State system

(n) Whether, in all these circumstances the Government wishes to attempt, at
this time, to proceed tomove local governments to the State system is

ultimately a political question, having regard to all of the above.

82. If the Governmentdecides to take steps to ensure that local governments are part
of the State industrial relations system then it is preferable to do so byStage
Government introducindegislationinto the State Parliament consistent with
s14(2)of the FW Act that declares,by way of a separatedeclaration,that each

of the bodies established for a local government purpose under the
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LocalGovernment Act 1998NVA)is not to be a nationalsystememployerfor the

purposesof the FWAct (the declaration).

83. If the declaration is passedby the State Parliament, the State should then
expeditiously attempt to obtain an endorsementunder s 14(2)(c)and s 14(4) of
the FW Act by the CommonwealthMinister for Smalland Family Businessthe

Workplaceand Deregulationfo makethe declarationeffective(the endorsement).

84. As a counterpart to recommendatid®0], the State enact legislation that has the
effect, upon the endorsement, of deeming enterprise agreements to be an

industrial instrumentubject to the Amended IR Act.

85. If the endorsement is obtained, a taskforce be assembled and chaired by a
representative of DMIRS and include representatives from the Department of Local
Government, Sport and Cultural Industries, WALGA, the Western Aastra
Municipal, Administrative, Clerical and Services Union of Employees, the Western
l dzZa ONJF f ALY adzyAOALIEX w2lFIR . 2FNRAX t I NJ
Workers, Perth, to oversee, monitor, assist, facilitate and progress the transition of
local government employers and employees between the Federal and State

industrial relations systems.
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Attachment A Award free employees in Western Australia

The following are examples of employees who are not covered by a State award but who
work in industriesor occupations that could be considered as traditionally awtsk

work and/or who would be covered by a modern award if employed in the national
industrial relations system.

Aged and disability support workers employed directly by individuals

Auto wreders (excluding sales persons)

Beauty therapists

Car salespersons

Clerical/administrative/reception employees working for:
A Car yards

Caravan parks

Child care centres

Contract cleaners

Fundraising consultant businesses

Gyms

Interior designers

Interpreting services

Legal firms (e.g. legal secretary)

Mechanical garages

Nightclubs

Occupational therapists

Optometrists

Physiotherapists

Plumbers

Podiatrists

Removalists

Settlement agencies

Swimming pool manufacturers/retailers

Telecommunicabns businesses

Tourist centres

Veterinary clinics

Dairy farm workers

Dance instructors

Dog/pet groomers

Enrolled nurses working for doct@surgeries

Flower pickers

Horse and greyhound breeders and trainers

= =4 4 -4 -
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Interior designers

IT workers; IT support workers, software developers, website designers etc.
Market garden workers (if not planting, picking or packing fruit)
Meter readers

Nannies

Shop assistants/salespersons working for:

A Mobile phone shops

A Party hire businesses

A Video/DVD stors

Newspaper delivery workers employed by Newsagents
Nightclub employees, including bar staff, glassies, front door staff
Phlebotomists

Property managers

Real estate agents

Reticulation installers/repairers

Sign installers

Swimming pool technicians

Telemarketers

Tow truck drivers

Tree loppers

Waste industry workers (excluding local government employees)
Workers in the outer suburbs of Perth making or repairing:

Bags, sacks and textiles

Boots

Particle boards

Plywood and veneer products

Cases anbfloxes

Rope and twine

> > > > > D>
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Glossary

Acronym

2018 IR Act

ABBC Commissiont

ACTU

AIRC

AIRCFB
AmendedIR Act

Amendola Report

AMWU
AMMA
Arbitral Bench

ATO
Cawley Review

CCWA
CEWA
CCS
CEO
CFMEU

CIPPLSL Act

CPSU/CSA

DMIRS
DPC
DWER
ELC

Glossary

Full Title

Proposed name of thindustrial Relations Act 1978m the Interim
Report of the Review

Commissioner of the Australian Building and Construction
Commission

Australian Council of Trade Unions
Australian Industrial Relations Commission
Australian Industrial Relations Commission Full Bench

Suggested name for the revisétustrial Relations Act 1979

Review of the Western Australian Industrial Relations System; F
Report by Mr Steven Amendola, October 2009

Australian Manufacturing Workers Union (WA branch)
Australian Mines and Metals Association

Industrial Commission Arbitral Ben(fArroposed Recommendation
of the Interim Repoik

Australian Taxation Office

The Industrial Relations Act 1979 and the Western Australian
Industrial Relations Commission. A paper, with recommendatior
presented to Hon. J Kobelke, MLA Minister for Consumer and
Employment Protection January 2003 by Dr Sally Cawley

Chamber of Commerce and Industfiestern Australia
Community Employers WA

Commission in Court Session

Chief Executive Officer

Construction, Forestry, Mining and Energy Union, Construction &
General Division, WA Divisional Branch

Construction Industry Portable Paid Long Service Leave Act 19¢
(WA)

Community and Public Sector UnidfA Branch Civil Service
Association of WA

Department of Mines, Industry Regulation and Safety
Department of thePremier and Cabinet
Department of Water and Environmental Regulation

Employment Law Centre of Western Australia Inc.
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Acronym

EO Act
ECCWA
FCA
FCAFC
FDV

Fielding Review

FW Act
FWC
GPG
Green Bill
HS Act
HSUWA
HIA

IAC

IC Act
ILO
ILOProtocol

IR Act
IMC

Judicial Bench

Law Society

LegalPracticeBoard

LG Act

LP Act

LSL Act

MAP

Master Builders
Master Grocers
MCE Act

Glossary

Full Title

Equal Opportunity Act 198%VA)

Ethnic Communities Council of Western Australia

Federal Court of Australia

Federal Court of Australia Full Court

Familyand Domestic Violence

Review of Western Australian Labour Relations Legislgtion

Report to the Hon. G.D. KieralfiLA, Minister for Labour Relations

July 1995 by Commissioner G.L. Fielding
Fair Work Act 200€Cth)

Fair Work Commission

Gender Pay Gap

Labour Relations Legislation Amendment and Repeal Bill 2012
Health Services Act 20(6/A)

Health Services Union of&stern Australia
Housing Industry Association

Western Australian Industrial Appeal Court
Independent Contractors Act 2006th)
International Labour Organization

International Labour Orgaration Protocol of 2014 to th&orced
Labour Convention 1930

Industrial Relations Act 1979WA)
Industrial Magistrates Court of Western Australia

Proposed Industrial Commission Judi&ahch (Proposed
Recommendation 4f the Interim Repoik

Law Society of Western Australia

Legal Practice Board of Western Australia

Local Government Act 199%9/A)

Legal Profession Act 2008/A)

Long Service Leave Act 1998A)

Ministerial Advisory Panel on Work Health and Safety Reform
Master Builders Western Australia

Master Grocers Australia (MGA Independent Retailers)
Minimum Conditions of Employment Act 1992A)
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Acronym

MCE Regulations
Migration Act
Model WHS Act
My Place

NES

OD Act

OSH Act

PSA

PSAB

PSC

PSD

PSM Act
PSMRR Regulation

QIdIR Act
RFTIT

SBDC

Scarlet Alliance
SES

SSTUWA

SWS

TAFE

TCR Gener&rder
The Minister

The Review

TWU

UFU
WACOSS

Glossary

Full Title

Minimum Conditions of Employment Regulations 1893.)
Migration Act 1958 Cth)

Model Work Health and Safety Act

My Place Foundation Inc.

National Employment Standards in tRair Work Act 200€Cth)
OwnerDrivers (Contracts and Disputes) Act 200/A)
Occupational Safety and Health Act 1984A)

Public Service Arbitrator

Public Service Appeal Board

PublicSector Commission

Private Sector Labour Relations Division of the Department of
Mines, Industry Regulation and Safety

Public Sector Management Act 19Q¢A)

Public Sector Management (Redeployment and Redundancy)
Regulations 2014WA)

Industrial Relations Act 2016Id)

Road Freight Transport Industry Tribunal

Small Business Development Corporation

Scarlet Allianc@ustralian Sex Workers Association

State Employment Standards (Proposed Recommendatiai #hée
Interim Reporj

¢CKS {dFdS {OK22f A&l OKSNEQ |y
Supported Wage System

Technical and Further Education

Termination, Change and Redundancy General Order

Hon. Bill Johnston MLA Minister for Mines and Petroleum:;
Commerce and Industrial Relations; Electoral Affairs; Asian
Engagement

Ministerial Review of the State IndustrRklations System 2018 by
Mr Mark Ritter SC assisted by Mr Stephen Price MLA

Transport Worker&@Jnion of Australia Industrial Union of Workers
(WA Branch)

United Firefighters Union of Australia, West Australian Branch
Western Australiarf€ouncil of Social Service Inc.
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Acronym

WAES
WAIRC
WAIS
WALGA
WAPU
WAPOU
WASU

WASCA
WCIM Act
WGEA

WHS

WHS Act

WR Act

Work Choices
WWC Act

Glossary

Full Title

Western Australian Employment Standards

Western Australian Industrial Relations Commission

WA Individualised Services

Western Australian Local Government Association

Western Australian Polidgnion

2 SA0SNY !'dzZadNXftALYy tNRaz2y h¥Fi1

Western Australian Municipal, Administrative, Clerical and Servic
Union

Supreme Court of Western Australi€ourt of Appeal

22NJ] SNEQ /2YLISYyal A2y 108IRVAL Y ¢
Workplace Gender Equality Agency

Work Health and Safety

Work Health and Safety Act 20{Qth)

Workplace Relations Act 1996th)

Workplace Relations Amendment (Work Choices) Act gDibd
Working with Children (Criminal Record Checking) Act (/39

Page38 of 492



sterial Review of the State Industrial Relations System - Final Report

Chapter 1  Introduction

1.1

1.2

Introduction

On 22 September 2017 the Hon. Bill Johnston MLA, Minister for Mines and
Petroleum; Commerce and Industrial Relations; Electoral Affairs; Asian
Engagement (the Minister) announced, on behalf of the State Government, a
Ministerial Review (the Review) of the State industrial relations system. The
Minister announced that Mr MarRitter S¢ assisted by Mr Stephen Price MLA,

would undertake the Review. The Minister also announced the Review would be
supported by a Secretariat, drawn from employees within the Department of

Mines, Industry Regulation and Safety (DMIRS).

Although thenumber of employees who are covered by the State system is not
readily ascertainable, it is estimated to potentially cover between 21.7 per cent to
36.2 per cent of employees in the State. In particular, it covers employers who are
individual unincorported employers (sole traders), partnerships that are not
incorporated, some trust business structures, public sector employees, some
associations and NGOsofrgovernment organisations), some independent
schools and, possibly, local government. Issuesingldo local government have

particular complexities as discussed in Chapter 9.

Publication of the Interim Report

On 20 March 2018 the Review published an interim report (the Interim Report).
The purpose of the Interim Report was to inform the Goweent, stakeholders

and the public of the progress made by the Review and to seek further
consultation, discussions and submissions upon issues that had emerged from a
consideration of the Terms of Reference, stakeholder meetings, submissions
received by he Review and proposed or possible recommendations to be made

by the Review.

8

Mr Ritter is a barrister at Francis Burt Chambers who practices in the industrial relations and employment law
field. As such he has been instructed to act for employers, employees and industrial organisations, including for
or against stakeholders who have provided submissions to the Review.
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4, The Interim Report should be read with the Final Report. It is not the intention of

the Review to repeat all of the background submissions and analysis that is

contained in therterim Report.

5. The purpose of the Final Report is to set out a summary of issues considered by
the Interim Report, the details of the subsequent consultations and submissions
engaged in and received since the publication of the Interim Report, to arthlgse

submissions and issues and to provide recommendations to the Minister.

1.3 The Announcement of the Review and the Terms of Reference

6. The Review and Terms of Reference were announced by the Government as

follows:

This Ministerial Review is intended®S t A ASNJ 2y GKS 2 SAGSNYy ! dza
election commitment to review key aspects of the State Industrial relations system.
The State system has not been comprehensively reviewed and updated since 2002.

The Western Australian Government does ndeird to refer any industrial relations
powers to the Commonwealth. As such, the Ministerial Review will be predicated on
there being no referral of powers.

The Ministerial Review will be required to take into account the constituency of the
State indust@l relations system, being mainly small business employers and
employees and State public sector employers and employees. It is estimated that the
State system potentially covers from one in five employees (21.7 per cent) to more
than one third of employes (36.2 per cent).

The Western Australian Government is committed to a contemporary, accessible State
industrial relations system for employers and employees and a strong independent
umpire in the form of the Western Australian Industrial Relations Cosiatris

The specific Terms of Reference for the Ministerial Review are outlined below.
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Minimum Conditions of Employment At993 with the objective of ensuring
comprehensive coverage for all employees.

5. Review the minimum conditions of employment in tMinimum Conditions of
Employment Act 1993the Long Service Leave Act 1988d the Termination,
Change and Redundancy General Orderthe Western Australian Industrial
Relations Commission to consider whether:

@) the minimum conditions should be updated; and

(b) there should be a process for statutory minimum conditions to be
periodically updated by the Western Australian Industrial Relations
Commission, without the need for legislative change.

6. Devise a process for the updating of State awards for private sector employers
and employees, with the objectives of:

@) ensuring the scope of awards provide comprehensive coverage to
employees;

(b) ensuring awards reflect contemporary workplaces and industry, without
reducing existing employee entitlements;

(c) ensuring awards are written in plain English and are user friendly for both
employers and employees; and

(d) ensuring that any award updating process is driven by the Western
Australian Industrial Relations Commission, with appropriate input from
the award parties and other relevant stakeholders.

7. Review statutory compliance drenforcement mechanisms with the objectives
of:

(a) ensuring that employees are paid their correct entitlements;

(b) providing effective deterrents to neoompliance with all State industrial
laws and instruments; and

(c) dzLJRI G Ay 3 Ay R dpdvieisRnd foolsioffeafti®DantaoNeRsire
they are able to effectively perform their statutory functions.

8. Consider whether local government employers and employees in Western
Australia should be regulated by the State industrial relations system, ad if
how that outcome could be best achieved.

7. Although as stated, it is not the intent of the Review to repeat all that which is
contained in the Interim Report, it is important to set out the contents of a media
statement published by the Minister on 22e@ember 2017, which said,

relevantly:

The McGowan Government today announced the commencement of its review into
the State industrial relations system

X
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The State system has not been comprehensively reviewed and updated since 2002,
and the industrial relations and employment environment has changed significantly
since then.

The aim of the review is to deliver a State industrial relations system that is
contemporary, fair and accessible.

It will also develop a process to modernise Statards for private sector employers
and employees.

X
{GF1SK2t RSNB oAttt 0S8 O2yadd GSR FyR IAGSY

The McGowan Government is pleased to ammee the delivery of its election
commitment to review the State industrial relations system.

The State system needs to be updated to address the changed employment
environment and to meet the need to its constituergpredominantly small business
employees and employees, and the public sector.

We are committed to ensuring the State industrial relations system is modernised and
the review will provide a beprint on how best to do this.

8. For similar reasons it is appropriate to repeat what was said gtdBthe Interim

Report, as follows:

A day prior to the release of the media statement and public announcement of the
Review, the Minister informed a Legislative Assembly Estimates Committee about the
Review. The Minister read out the Terms of Referememounced who would be
conducting the Review and also made the following comments:

(a) The Minister had received correspondence from the Hon Michaelia Cash, the then
Commonwealth Minister for Employment, who drew to his attention the
intention of the Federal B@SNY YSy G (2 aAirdady ¢KI G GKS aai
anti-af I GSNE O02@Sytyild GKFEG Aada OdNNByafe oS¢
Minister said:

The Federal Government cannot sign that document because the definition

of employee in Western Australia éxdzRSa OSNIiF Ay LIJS2 L)X SX
probably consider to be employees. It excludes people who work in
domestic homes directly for the residents of that home. For example, a
person who is employed as a nanny is excluded from the industrial relations
systen in Western Australia. That means that the Commonwealth
Government cannot sign the arglavery arrangements that are being
discussed internationally because Western Australia continues to allow
slavery. The principal reason for including a definitidn oda SYLX 228 SS¢ wg
the Terms of Reference] is to amend the Act to remove slavery from the laws

of Western Australid.

Western AustraliaParliamentary Debates egislative Assembly Estimates Committee A, Hansard, Thursday 21
September 201 E4402.
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Labour Organization (ILO) Protocol of 2014 toRFeeced_abour Convention 1930

The Content of the Terms of Reference and Submissions on Issues Outside of the
Term of Reference

As mentioned in the Interim Report, the Review was not involved in any way with
drafting the Terms of Reference. The Review has had to consider the meaning and
construction of the Terms of Reference, as part of the undertaking of the Review.
In doing so,the Review has taken into account what the Minister said in the

comments referred to above about the purpose of the Review.

The Review also reiterates a comment made in the Interim Report about opinions,
ideas and suggestions made to the Review that atgside the Terms of
Reference. The fact that these matters cannot be considered by the Review does
not mean they are not worthy of consideration by the Minister and Government.

It just means that the Review cannot consider and report on the topicsaesop

this Review. Attachment 1Ato this chapter sets out a list of these matters, for

possible further consideration by the Minister.

The Historical Context to the Review

In Chapter 1 of the Interim Report the Review set out what it considerdxk tthe

important historical context for the Review.

This included the change in the Commonwealth/State paradigm on industrial
relations systems and laws that was affected in 2005 and therealiteparticular,

this occurred because dhe enactment by theCommonwealth Government of
the Workplace Relations Amendment (Work Choices)2866 (Work Choices)
followed by in 2009the Fair Work Ac2009(FW Act) and related legislation which
built upon and expanded the Federal workplace relations system edialliby
Work Choices.

As set out in the Interim Report, the FW Act, like Work Choices, was based upon

the corporations power under the Commonweali@onstitution Both Acts
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industrial laws.

15. As set out in the Interim Report, the other States of Australia have all referred
legislative powers to the Commonwealth in respect of private sector employers
and employees. Western Australia remains the only State not to have done this.
AsSi 2dzi o6& GKS ¢SN¥Xa 2F wSTFSNByOS FyR i
IS no intention in the present State Government to refer these powers. This
followed the pattern of previous State Governments, of both political persuasions,

not to do so.

16. As al® summarised in the Interim Report, the FW Act does not exclude all
industrial relations laws from applying to national system employers and
employees operating within the State of Western Australia. Additionally, the
States are not precluded from makitgvs on some topics. In particular, s 27 of
the FW Act set out matters that remain within the province of State Governments.
They include, relevantly, occupational health and safety, long service leave, the
regulation of employer and employee associai@nd claims for the enforcement

of contracts of employment.

17. The Interim Report set out in Chapter 1 Statistics and Information about Relevant
Background Issues including who is covered by the State industrial relations
system, declines in trade union mdership and the industrial relations systems
and laws operating in other States of Australia. Note should be taken of those

parts of the Interim Report as providing important context for and to the Review.

1.6  Work Done by the Review since the Publicatifthe Interim Report

18. Since the publication of the Interim Report, the Review has:

€)) Written to stakeholders to inform them about the Interim Report and
provide the opportunity to make submissions in response to the Interim

Report.
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(b) In particular, the Reeiw wrote to each of the people, bodies and
organisations who had provided a written submission to the Review prior
to the publication of the Interim Report to advise them of that publication

and the opportunity to make further submissions.

(c) Corresponded andhad meetings with Chief Commissioner Scott and
Registrar Bastian of the Western Australian Industrial Relations
Commission (WAIRC) to obtain statistics, information and opinions

relevant to the contents of the Interim Report.

(d) Through the Secretariat a niar of stakeholders were asked whether
they would like to meet with the Review to discuss the Interim Report. A
number of stakeholders took up this opportunity and 11 meetings were
held between 3 April and 23 April 2018. Similar to the stakeholder
meetings that occurred prior to the publication of the Interim Report, the
Review has found these meetings to be useful in facilitating a direct
exchange of comments, concerns, criticisms and ideas about the contents

of the Interim Report.

(e) Received 49 written damissions in response to the Interim Report from
bodies, institutions and individuals, and 8 submissions in reply to other
stakeholder submissions that had been provided and made public on the
internet site maintained by the SecretariaAttachment 1Bcontains a list
of those who provided written submissions, with the exception of any
organisation or person who wished to make a private submission. On
some issues arising from the submissions, the Review has corresponded
with the author to obtain addibnal information, clarification or comment
upon information that may affect an issue or submission. Consistently
with the position taken prior to the publication of the Interim Report, the
WAIRC has not made a public written submission. The views dVAIRC
have, however, been conveyed to the Review in the meetings and
correspondence referred to above. As stated in the Interim Report,

additionally, the Annual Reports of the Chief Commissioner contain

Chapter 1- Introduction Page45 of 493



1.7

19.

20.

21.

sterial Review of the State Industrial Relations System - Final Report

information relevant to understanding the positiori the WAIRC on issues

related to the Terms of Reference.

() Attended informal meetings with the Minister and Ministerial staff about

issues arising from the Interim Report and stakeholder meetings.

(9) Engaged in meetings with Ms Carmel McGregor who has, asusen
Chapter 3, has been appointed by the Government to conduct a review

into the Public Sector Commissi@aSC)

(h) Considered and analysed the written submissions received. As with the
Interim Report, the analysis of the public submissions is includeithd
individual chapters of the Final Report that deal with each Term of

Reference.

General Recommendatioris the Amendment and Expansion of the Industrial
Relations Act

As set out in the Interim Report, the Terms of Reference require the Review to
look at contemporary issues for the State industrial relations system and try to

provide recommendations to take things into the immediate future.

Based upon the analysis in the Interim Report and what follows in the Final
Report, the Review is of the opam that the IRAct needs to be updated and
should be renamed to be called thedustrial Relations Act 20XXVA) (the
Amended IRct)!°

In the Interim Report the Review said the updating and renaming of thctiR
would allow for the correction of some ofhe more basic problems in
understanding the legislation. It was stated that theA®R is currently replete
with numerical complications in its sections, gender specific personal pronouns

and could not be said to have a plain English drafting style.

10

The name to be given to the Act should reflect tharyi@ which it is passed.
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22. In the proposed recommendations that accompanied the Interim Report, the
Review put forward three general recommendations intended to carry these

points into effect.

23. At stakeholder meetings and in submissions from UnionsWA and affiliate unions,
there was aclearly expressed concern about the recommendation for a plain
English drafting style to the Ut. It was explained that in the experience of the
unions, the consequence of an attempt to produce a plain English drafting style
has led to a reduction inrgittlements for employees. Bitter experiences in the
Federal system were related to the Review. The Review reiterates that the
reference to a plain English drafting style was intended to do no more than convey
that where amendments to the IRct were tobe made, they should be written
with a view towards the IRct being as readily understandable as possible to the
people who use the Western Australian industrial relations system. As outlined,

these are generally, in the private sector, small busineasdsheir employees.

24, The Review understands however the concerns expressed and also that there can
be an accepted or understood construction of certain sections of thctRvhich
should not be lost by any subtle but unintentionally significant amendmintise

IRAct.

25, The Review is also informed that it is the general practice of the Parliamentary
/| 2dzyaSt Qa hF¥FFAOS G2 GNB (02 SyadaNB 0K {
called plain English. For these reasons, the recommendations to be made by th

Review do not now include this suggestion.
26. The general recommendations to be made by the Review are as follows:

1. The Industrial Relations Act 1970WA) (the IR Act) be amended, in
accordance with these recommendations and be renamed Itithistrial

Relations Act 20%X(WA)(the Amended IRct).

2. The Amended IRct is to be reviewed after three years of operation.

1 The recommendation is that the Amended IR Act should have the year that it is passed as part of its.
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3. In the Amended IRct there is to be a removal of all gender specific

language from the IRct.

General recommendation 2 is to provide fitrere to be a general review of the
IRAct, together with any amendments made as a consequence of this Review to

see if it is effectively achieving what is required and intended.

Overview of Recommendations in Response to the Specific Terms of Referenc

As a consequence of the analysis contained in response to the specific Terms of
Reference, the Review is of the opinion that the AmendeddRshould combine

in the one piece of legislation the subject matters now covered by other
legislation; as wellsa general order of the WAIRC, the Termination, Change and
Redundancy General Order. The intention is to enhance, hopefully, the prospect
that an employer or employee within the State industrial system, will be able to
ascertain the laws that apply to ¢ir employment relationship. The topics of
minimum conditions of employment, currently within tidinimum Conditions of
Employment Act 1998NVA) (MCE Act) and long service leave that is at presently
incompletely covered by théong Service Leave Act 19%8A) (LSL Act) should
become part of the Amended Kt.

Additionally, the Review recommends, in responselesm of Reference 5that

there should, to replace the MCE Act, be a set of State employment standards,
called the Western Australian Employmentasiards (WAES) that covers the
minimum conditions of employment that should apply in Western Australia. The
topics covered by the WAES are generally based upon those which, at a Federal
level, are contained in the National Employment Standards (NESg iRWh Act,
unless there already exists a superior standard under the MCE Act, and with the

significant addition of family and domestic violence leave (FDV leave).

The presence within the Amended ARt of the WAES will hopefully make less
piecemeal the legiation and awards that need to be consulted to ascertain the

minimum conditions of employment of employees within the State system.
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31 State awards are the focus ®e&rm of Reference .6 As set out in Chapter 7 of the
Interim Report, as well as in this Fifreport, the Review is of the opinion that the
State award system is in the need of some rejuvenation. The Interim Report
contained a proposed recommendation that State awards be reviewed and
replaced by new awards to be made by the WAIRC over a peridd/eérs. The
suggestion in the Interim Report was that the new awards have industry and

occupation based scope and coverage.

32. The stakeholder meetings and submissions received upon that proposed
recommendation were, overall, not supportive of it, or kEtast some of its
component parts. Emphasis was placed upon the resource intensive nature of
such a process and the prospect that it would lead to either a reduction in
employee entitlements (despite a legislative command for this not to occur) or

increa®d costs for businesses operating within the State system.

33, Due to these considerations the Review focussed on finding alternative methods
that might be engaged in to try and resolve the major problems with State private
sector awards as discussed in thetehm Report, without the drawbacks

identified in the stakeholder submissions.

3. ¢KS NBO2YYSYRIOA2Y gAGK NBALISOO G2 ¢SNY
proposal as to how to best achieve this. It involves the WAIRC undertaking a
process of review oft&te awards to try and ensure that employees who are not
covered by State awards to obtain coverage either by an amendment to the scope
clauses of existing awards or the creation of a new award. Additionally, the
review process will be aimed at the remdvaf terms of awards that are
incompatible with the minimum wage, the WAES (as statutory minimum
conditions of employment), th&qual Opportunity Act 198WA)(the EO Act)or
GKId +FNB 20a2tSdSo 9EFYLX Sa 2F 20a2f Si

recommendation.
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Term of Reference asked the Review to consider whether there ought to be an
equal remuneration provision in the industrial relations legislation of the State. As
set out in the Interim Report there is a considerable gender pay gap stéive
Australia and the Review is of the opinion that the WAIRC ought to be armed with
the tools necessary to do what it can to enhance equal remuneration. Chapter 4
of the Final Report affirms the preliminary opinion of the Review that the
Amended IFActought to include an equal remuneration provision modelled upon

the system operating in Queensland.

Term of Reference 7equired the Review to consider the mechanisms for

enforcement of employment and industrial entitlements.

The submissions received upohe proposed recommendations contained in the
Interim Report affirmed the preliminary opinion of the Review that the tools of
enforcement are inadequate and out of date. The maximum penalties that may
be imposed on infringing employers are too low ampared with the FW Act and

in contemporary times. Additionally, the Review is of the opinion that the
methods that may be used to enforce conditions of employment, short of
commencing court proceedings, are inadequate and should be broadened. One of
the recommendations made by the Review is for liability for a civil penalty to apply
to an employer who has breached the LSL Act. At present there is no such

penalty.

As set out in the Interim Report, the Review looked at the right of entry provisions
for authorised representatives of organisations who may enter onto work sites,
inspect records and collect evidence in support of possible breaches of industrial
legislaton. The Review set out in the Interim Report, that it held the preliminary
opinion there ought to be a fit and proper person test to obtain and hold a right of
entry certificate. The preliminary opinion met with a significant quantity of
comment and disassion at stakeholder meetings and in submissions. In
reviewing these materials, the Review has formed the opinion that considers that,
given the confines of the Terms of Reference and the submissions provided upon

the proposed recommendation, it is inaggpriate to make any recommendation
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on the topic. Itis a topic, of course that the Minister can consider if he chooses to
do so. Observations made about the circumstances within which a right of entry
may be suspended or revoked are included in Chaptef the Final Report and of
course the Minister may have regard to these. Chapter 7 also discusses ways in
which the Review considers that rights of entry need to be enhanced to support
the investigation of possible breaches of industrial instrumentegislation, so as

to increase the prospects that employees will obtain their entittements. This
includes the recording of evidence by electronic means to support the
investigation of a possible breach of industrial laws, coupled with safeguards to be

imposed to try to limit the risk of information misuse.

39. Term of Reference &equired the Review to look at the position of local
government within the State industrial relations system. As was anticipated by
the Interim Report, there were substantial subsiens made in response to the
preliminary opinion of the Review that the State should make efforts to try and
ensure that local government employers and employees were within the State
industrial relations system. As set out in Chapter 9, whether or poall
governments and their employees are part of the national system, on the basis
that they are trading corporations, remains a vexed and uncertain issue. It will
remain so unless and until there is a decision on it by the High CAarset out in
Chapter 9, at present the preponderance of judicial and industrial commission
decisions on the issue favour local governments in Western Australia not being
characterised as trading corporations, but there is no certainty that the High Court
will so decide. #set out in Chapter 9, th€onstitution Act 1889WA) provides
GOGKS fS3IAatlr Gdz2NE akKl ff YIEAYOGlLAyYy | aeais
governments may be seen as part of the body politic of the State. There are
however, academic commentators andnse judicial decisions which favour the
possible characterisation of local governments as trading corporations. The
preliminary opinion of the Review was that it was preferable that, as in New South
Wales, Queensland and South Australia, steps be takdming local government
within the State system. Submissions to the Review since the Interim Report have

however provided additional information on the nature and extent of the possible
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consequences of such a change. Relevant to this is that by favdrloelming
number of local governments and local government employees in the State
currently operate within theFederal industrial relations system. These issues are
set out at length in Chapter 9. There are clearly political issues involved in
determining whether, at this point in time, local government employers and
employees should or should not be part of the State system. Ultimately, the
Review reports that as such, it is a matter for the State Government to make a

determination on, having regaratthese considerations.

40. An alternative, which could be acted upon by a local government, union and with
{GFrGS D2@SNYYSyld AYyuSNBSyilAzy Aa F2NJ I a0
before the Federal Court or the High Court for a determination uptether a

particular local government is, or is not, a trading corporation.

41. Term of Reference 4sked the Review to look at the exclusions of employees
from coverage under the IRct and the MCE Act. An impetus for this was that the
exclusions have beedentified as problematic to Australia signiigd Protocol of
2014 to the Forced Labour Conventiohhere are also the contemporary
LINEOf SYFGAO AadaadzSa 2F GKS RS@St2LAy3a a3
of people who are employed to perform worktime homes of others, including in

the aged care and disability services sector.

42. In considering this Term of Reference the Review followed the general principle
that all employees should be entitled to the minimum employment standards of
the State and partipate in the State industrial relations system, if they are not
covered by theFederal system. The opinion of the Review therefore is that the
exclusions should be removed. As foreshadowed in the Interim Report however,
with respect to the gig economyhe conclusion of the Review is that there is
little, at present, that the State can do to effectively legislate about the
relationship between the companies operating in the gig economy and the people
who are engaged to work by or through them. Thisesaduse of s 109 of the
CommonwealthConstitutionin combination with the nature and extent of the

coverage of the FW Act and thedependent Contractors Act 2006th) (IC Act)
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Due to this the Review suggests a taskforce be assembled to monitor theéaitua
and advise the State government on what might be done practically and/or
legislatively, in the future, to try to combat concerns that may emerge or solidify.
The chapter also makes recommendations about possible coverage of the
Amended IRAct over enployees of foreign states or consulates, sex workers and

non-citizens who are engaged to work but who do not have a valid visa to do so.

Chapter 3 of the Final Report is abolérm of Reference 2nd the access of
public sector employees to the WAIRC. s&$ out in the Interim Report, the
present regime is overly technical and complex without any concomitant good
reason for this. The system separates different parts of the public sector into
different pathways of rights, jurisdictions and remedies. Tilensissions received

in response to the Interim Report have affirmed the preliminary opinion of the
Review that this needs to change. The focus of Chapter 3 of the Final Report is
upon how this can best occur to create a commonality of rights for pubtitose
employees. Included within the recommendations made is for the abolition of the
Public Service ArbitratofPSA) the Public Service Appeal BogfISABRand the
Railways Classification Board that are, in the opinion of the Review, now

unnecessarygonstituent authorities of the WAIRC.

The Review has also had the occasion to consider how a public sector employee
may challenge an allegation of a breach of the standards set by the Public Sector
Commissioner under the PSM Act. In the opinion of thadRevhe system is in

need of an overhaul so that if there is an alleged breach of a standard, that is not

expeditiously and adequately dealt with by the employing agency, the issue may

be referred to the WAIRC.

As part of its recommendations, the Revialgo considers that there ought to be
an inclusion in the IRct, for both public and private sector employees, of an
entitlement to seek a stofpullying order from the WAIRC. The recommendation
is that generally this entitlement ought to be modelled e relevant provisions

in the FW Act.
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46. Chapter 3 also includes recommendations relevant to police officers, prison

officers and youth custodial officers within the State industrial relations system.

47, That leavesTerm of Reference About the structure of he WAIRC. The future
structure of the WAIRC is to some extent dependent upon whether there is an
implementation of other recommendations. Howeydhe Review is of the
opinion that the WAIRC ought to continue as a body that is generally available for
those covered by the State systamresolve industrial disputes and make orders
and awards that affect the terms and conditions of employment, albeit not

inconsistently with the WAES.

48. One concern expressed in the Interim Report, was about the denial ofaminal
benefits jurisdiction being held by the WAIRC. After receipt of submissions,
however, set out in Chapter 2, the Review has formed the opinion that the

jurisdiction ought to generally remain with the WAIRC.

49. The possible future structure of the WAIRas suggested in the Interim Report,

met with some criticism from those who provided submissions to the Review.

50. In light of this, the Review has altered its views as to what the future structure of
the WAIRC ought to be. In the opinion of the Reviiw,position of President of
the WAIRC, that has been part of the WAIRC since legislated for in 1979, ought to
be abolished. Instead, the role and responsibilities of the President ought to be
subsumed into the position of the Chief Commissioner of thedRZA As part of
this recommendation, the Review believes the qualifications for the office of Chief
Commissioner ought to be changed, so that either legal experience, or, a legal
jdzZ €t AFAOF GA2Yy O2dzLf SR S6AGK FAGBS &rSIFNERQ
another industrial commission or court, is a prerequisite for appointment as Chief

Commissioner.

51. If the Chief Commissioner takes on the role and responsibilities of the President,
GKSNBE gAft (GKSy oS y2 ySSR T2 Nhniskiéh & WdzR A
Ay [ 2d2NI {SaaArzy a GKS a! NDAGNIE . SyOK

recommendations in the Interim Report. Instead, the Full Bench of the WAIRC can
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56.
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remain and be constituted by the Chief Commissioner and two other
Commissioners. ThHeéommission in Court Session can simply be renamed the Full

Bench, to avoid the confusions inherent in its current name.

Although there is a recommended change to the qualifications for the position of
Chief Commissioner and Senior Commissioner, as not€thapter 2, the present
and previous most recent Chief Commissioners both satisfy these qualifications, as

does the present Senior Commissioner and current Acting Senior Commissioner.

The Review has also affirmed its opinion that the Industrial Appeait GQAC)
ought to be abolished and replaced by a system that would allow appeals on
guestions of law to be heard and determined by the Court of Appeal of the
Supreme Court of Western Australia, after leave is granted. This would involve an

enlargement othe narrow present possible grounds of appeal to tA€|

Chapter 2 also discusses and proposes changes to the retirement age of the
members of the WAIRC, and the possibility of dual appointments to both the
WAIRC and the Fair Work Commission (FWC).

Chapter 2 also discusses particular processes engaged in by the WAIRC and
whether there ought to be any amendment to them. For example, after receiving
submissions from stakeholders, the Review is of the opinion that the WAIRC ought
to remain a no costs judiction and that generally the present restriction upon
legal representation within the WAIRC ought to remain as it is currently in s 31 of
the IRAct. The Review has recommended, however, a tighter control over agents

who may appear for parties withimé WAIRC.
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Attachment 1A Issues outside of the Terms of Reference of the Review

Unfair dismissal

Agreement making

General protections/adverse action

Individual employee access to the WAIRC

Industrial action

Regulation of unions

Labour hire

Referral ofindustrial relations powers for the private sector to the Commonwealth

Issues relating to theubstance of th&onstruction Industry Portable Paid Long Service
Leave Act 1985

The possibility of having a portable long service leave system in industrestbém the
construction industry

Postemployment restraints
Sham contracting

Aspects of the_abour Relations Legislation Amendment and Repeal Bill 2012 (on issues that
are not covered by the Terms of Reference)

AmendolaReportrecommendations (on issuéisat are not covered by the Terms of
Reference)

Online filing (elodgement) and case management system in the Industrial Magistrates Court

Whether there ought to be a requirement for a fit and proper person test for those who are
to be granted a righof entry under s 49l of the IRct

Whether the facts and circumstances in which a right of entry holder can have their right of
entry revoked or suspended under s 49J of thAd¢Rought to be broadened
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Attachment 1B Public Submissions on the Interim Repart the Review

L' dzZ2 GNF £ ALYy al ydzFF OGdzNAy3 22NJSNEQ ! yAzy 2|
Australian Mines and Metals Association

Chanber of Commerce and Industry of Western Australia

City of Canning

Community Employers WA

Community and Public Sector Union WA BrahCivil Service Association of WA Inc

= =4 4 -4 -4 -a -

Construction, Forestry, Mining and Energy Union, Construction and General Division, WA
Divisional Branch

Department of Communities

Department of Health

Department of Justice

Department of the Premier and Cabinet

Deparment of Water and Environmental Regulation
Employment Law Centre of Western Australia Inc

Ethnic Communities Council of Western Australia

Health Services Union of Western Australia

Housing Industry Association

Legal Practice Board of Western Australia

Mader Builders Western Australia

Master Grocers Australia (MGA Independent Retailers)

My Place Foundation Inc.

Mr Peter Katsambanis MLA

National Trust Western Australia

Public Sector Commission

Public Transport Authority and MaRpadsCommissior{joint submissiof
Scarlet Alliance Australian Sex Workers Association

Slater & Gordon Lawyers

Small Business Development Corporation

The Law Society of Western Australia

The State School Teachers' Union of W.A. (Inc.)

¢ NI yaLl2 NI 2 2 NJ SN& Q ridl ynlo@ of Warkerg WARrandhl f A I Ly Rdza
UnionsWA

United Firefighters Union of Australia West Australian Branch

United Voice

= =4 4 -4 -4 A -8 a2 -4 A -4 - -2 -5 -2 -4 -4 -4 -5 -2 A5 -2 -4 - -4 -2 -2

vegetablesWA
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Western Australian Council of Social Service

WA Individualised Services

Western Australian Local Government Association

WAMunicipal, Administrative, Clerical and Services Union of Employees (WASU)
WA Police Union

WA Prison Officers' Union

Note: In addition to the above there were nine confidential Submissions on the Interim Report
received by the Review.

Public Submissianin Reply

1

Community and Public Sector Union SPSF Group, WA Branch/ Civil Service Association of
WA Inc

Master BuildersVestern Australia
CNF YAaLR2NI 22N]JSNBRQ ! yA2Yy 27F cWARBaEndh f A Ly Rdza
WA Prison Officers' Union

Note: In addition to the above there were four confidential Submissions in Reply received by the
Review.
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Chapter 2  Structure of the Western Australian Industri&®elations Commission
21 The Term bReference

57. The first Term of Reference reads as follows:

The Ministerial Review of the State Industrial Relations System is to consider and

make recommendations with respect to the following matters:

58.  The Term of Reference is expressed as a command to undertake a review for a
specific purpose. The Review is of gtricture of the WAIRC. The purpose is the
aim of achieving a more streaméd and efficient structure. As set out in the
Interim Report, KS LIKNJ} &S dadNBlIYIEAYSR yR STTAC
synonym or code for a cost cutting or savings measube. there statedthe
Review does not think the phrase should be understood in this way. This is
becausesimplycreating a structure thammight cost lesscould, in one sense, be a
Y2NB GadGNBIFYfAYSRE AyaldAldziaz2y IaShatli y2i
industrial relations system that fits the characteristafsa contemporary, fair and
accessiblestate industrial relationsystem. This is what the Minister announced

he envisaged for the future, when announcing the Review.

59.  The Interim Report antained a review of the jurisdiction and structure of the

WAIRC including its composition and procedures.
60. It contained an analysis of the following:
(@) The genesis of the WAIRE.

(b)  The objects of the IRct, including the observation that the WAIRC does

not itself have stated objects’

(c)  The general jurisdiction of the WAIRC undéBél) of the IRct™

12 Interim Report [116]121].

18 Interim Report [122124], [136}{140].
4 Interim Report [125]127].
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(d) The limited jurisdiction of the WAIRC with respect to private sector
employers and employees following the enactment of Work Choices
legislation and the FW Act

(e) The nature of the jurisdiction exercised by the WAIRC having regard@o s
of the IRAct!®

(f)  The members, membership and constitution of the WAIRC.
(9) The constituent authorities of the WAIRC and Boards of Referénce.
(h) The Industrial Magistrates CoutMC)and its link to the WAIRE.

0] The appellate structure of the WAIRC including the Full Bench and the
Western Australian Industrial Appeal Co(IAC)°

()  The Commission in Court Session (GES).

(k) The Occupational Safety and Health Tribunal (OSH Trilfanal).
()] The Rad Freight Transport Industry Tribunal (RFHIT).

(m)  The breadth and nature of the jurisdiction of the WARRC.

(n) ¢KS ylIGdz2NE 27F |y aAy Rdzand Who inthe pfivate § S NE

sector may refer industrial matters to the WAIRC.

(0)  The matters determiad by the WAIRC in 2028172

15
16

Interim Repor{128]-[137].
Interim Report [141]146].

v Interim Report [147]150].
18 Interim Report [1513]155], [171}190].
1 Interim Report [157]165].

20 Interim Report [166]169], [315}[323].
2 Interim Report [170].

22 Interim Report [191]210].

2 Interim Report [211]222].

24 Interim Report [223]228].

2 Interim Report [229]242)].

2 Interim Report [243]246].
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(p) The unfair dismissal and denial of contractual benefits claims heard and
determined by the WAIRC in 2026177

() Issues relating to the denial of contractual benefits jurisdiction in the
WAIRC?

(9] The present composition and wdoad of the WAIRC including the use of

acting members of the WAIRE.
(s)  The position of the President of the WAIRC.
(t)  Section 34 of the IRct>!
(u)  Dual appointments to the WAIRC and the F##/C.
(V) The retirement age of members of the WAIEC.
(w)  Legal representation anithe use of industrial agents in the WAIKC.
(x) Whether the WAIRC should remain a no costs jurisdiction.

(y) Issues arising out of the use of the procedures contained3ia and 14 of
the IRAct3®

(2) The status of the WAIRC and the issue of offences committéard¢he
WAIRC!

(aa) Streamlining processes for the WAIKC.

27
28
29
30
31
32
33
34
35
36
37
38

Interim Report [247]249].
Interim Report [250]260].
Interim Report [261]274].
Interim Report [275]314].
Interim Report [324][326].
Interim Report [327].

Interim Report [328]329].
Interim Report [330]342].
Interim Report [343]348].
Interim Report [349]353].
Interim Report [354].

Interim Report [355]365].
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61.  The work engaged in by the WAIRC and its relationship to other courts and
tribunals in Western Australia, as discussed in the Interim Report, can be

illustrated by the following diagram:

Figure2A - Current dructure of the Western Australian Industrial RelationSystem

—— ]
— T

Questions
Appeals of Appeals Appeals

_ law

] |
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[ Full Bench in Court Session President J

f i t I
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jurisdiction + matters jurisdiction jurisdiction
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._T 7

. Railways
Industrial Qccupational | | Aaad Freight Public Public Classification
Magistrates Registrar Sefety and Transfion Single Service Savice Board (not
9 g Health Industry Commissioner W Appeal
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constituted)
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e Appeals
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62.  The Interim Report then included the following proposed recommendations, for
discussion and submission purposes, and contained requests for additional
submissions on specific quest® in response to the Term of Reference and the

analysis engaged in by the Revi&w.

4. The Full Bench of the Western Australian Industrial Relations Commission
(WAIRC) be abolished and replaced by a body to be known as the Industrial
Commission Judicial Bén¢Judicial Bench) to hear and determine:

(a) Appeals from decisions of single Commissioners of the WAIRC on the basis
and grounds set out in s 49 of the IR Act.

(b) Appeals from decisions of the Industrial Magistrates Court (IMC) on the
basis and groundset out in s 84 of the IRct.

(c) Appeals under s 69(12) of the IR Act.
(d) Applications currently heard by the Full Bench under s 84A of tAetlR

%9 Proposed recommendations3were general recommendations which have been discussed in Chapter 1 of the

Final Report.
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10.

11.

12.

(e) Referrals on questions of law, from the Chief Commissioner or any
Commissioner of the WAIRC with theoncurrence of the Chief
Commissioner, or the Industrial Commission Arbitral Bench, as provided for
in proposed recommendatiord] below.

The podion of the President of the WAIRC be abolished and instead:

(@) The Presiding Member of the Judicial Bench be a Supreme Court Justice,
allocated on a case by case basis, by the Chief Justice of Western Australia
(the Presiding Member).

(b) The jurisdiction curretty exercised by the President of the WAIRC under
s49(12) of the IR Act be exercised by the Presiding Member.

(c) The jurisdiction currently exercised by the President of the WAIRC under
s72A(6) of the IR Act be exercisedtbg Chief Commissioner.

(d)  Any other powers or duties of an administrative nature currently exercised
by the President under the IR Act be exercised by the Chief Commissioner.

The Commission in Court Session (CCS) of the WAIRC be abolished and replaced
by a body to be known as thadustrial Commission Arbitral Bench of the WAIRC
(Arbitral Bench) constituted by three Commissioners, with either the Chief
Commissioner or Senior Commissioner presiding:

(@) To hear and determine the State Wage Case, applications for a General
Order, and othe matters presently heard by the CCS.

(b) To exercise the jurisdiction currently exercised by the Full Bench under
sections 53, 54, 55, 58, 59, 60, 62, 68, 71, 72, 72A and 73 of the IR Act.

(@) The Industrial Appeal Court (1A68) abolished.

(b) The 2018 IRct be amended to include a right of appeal to the Court of
Appeal of Western Australia, upon a grant of leave by a Justice of the Court,
from a decision of the Presiding Member, the Judicial Bench, or the Arbitral
Bench on the ground that the decision imved an error of law.

The jurisdiction of the IMC is to be amended so that if a claim for enforcement of
a State Employment Standard (SES), State award, or other State industrial
instrument is made to the IMC, the IMC has jurisdiction to deal with all
enforcement proceedings, claims and counterclaims arising between the
employer and the employee, or former employer and employee, including any
claims by the employee or former employee for a denial of a contractual benefit
and any claims of seiff from, or @unterclaim to, the denial of contractual
benefit alleged by the employee.

The 2018 IR Act provide for the dual appointment of WAIRC Commissioners to the
Fair Work Commission (FWC), as contemplated b§31&) of the
FairWork Act2009(FW Act).

The 2018R Act provide fothe dual appointment of FWC members to the WAIRC,
as contemplated by s 631(1) of the FW Act.

The 2018 IR Act include an amendment so that the compulsory retirement age of
the members of the WAIRC be increased from 65 to 70 years of age.

The 2018 IR Adpecify that any section equivalent to the current s 26(1)(a) of the
IRAct is not to apply if the WAIRC is deciding a question of law in any matter and
upon any issue it is required to decide.
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13. The 2018 IR Act empower the WAIRC to reguth® conduct of registered
industrial agents appearing before the WAIRC, by way of a Code of Conduct to be
published by the WAIRC, that includes the entitlement of the WAIRC to, on notice
to the agent and with the agent having the opportunity to make sigsmons on

0KS A&dadzsS> &adzalISyR 2N NB@21S Fy |3SyiQa

agent to appear before the WAIRC, either generally or for a particular matter,
occasion or hearing.

14. The 2018 IR Act contain:

(@ ! daft ALl NUzZ S¢ F2MNMC2NRSNB YIRS o6& GKS
M 'y FYSYRYSyid (2 (GKS Odz2NNByid NXBIjdzA NBYS

of orders, to give discretion to the WAIRC to dispense with a speaking to
the minutes in a particular case if it is warranted in the opinion of the
WAIRC.

(c) An amendment to the requNBYSy i F2NJ I GaLISI{Ay3

orders that would permit the WAIRC to specify that unless parties indicate
by a specified time that a speaking to the minutes is requested, that the
WAIRC may issue the order in the terms of the minutes.

(d) Power forthe WAIRC to conduct conciliations by telephone.

15. The 2018 IR Act is not to include any equivalent of the privative clause provisions
contained in s 34(3) and s 34(4) of the IR Act, which pufhiorprovide that any

decision of the WAIRC will not, subjéce G KS Lw ! O 6S aAYLISH

a writ of certiorari, or award, order, declaration, finding or proceeding liable to be

GOKIFffSyaSR: FLIJISIESR FAFLAyads NBJASHESRZ

O2 dzNIi ¢ ®
16. The 2018 IR Act should not includeyaequivalent of s 48 of the IR Act that

provides for the establishment of Boards of Reference under awards made by the
WAIRC.

The Review seeks additional submissions on thessiesarising from Term of Reference 1.

17. Whether the denial of contractual bend&f jurisdiction and/or the interpretation
of awards, orders and industrial agreements jurisdiction, currently exercised by
the WAIRC! ought to:

(@) Continue to be exercised by the WAIRC as currently provided for under the
IR Act; or

(b) Continue to be exerciseby the WAIRC but only by Commissioners of the
WAIRC who, before their appointment, had practised law for not less than
five years as an Australian lawyer, as defined in s 4 ofL#gal Profession
Act 2008(WA) (LRAct)?? or

(c) Be exercised by the IMC; or

(d) Be exercised by members of an Industrial Court to be established under the
2018IRAct, and where the qualification for appointment to the Industrial
Court be limited to peoplavho, before their appointment, had practised

40
41
42

The word purport is used, as the subsections may be contrary t€timemonwealth Constitution

Following a referral under s 29(1)(b)(ii) or an application uisc48 of the IR Act.

Subject to a transitional provision that this limit to the exercise of the jurisdiction does not apply to any person
appointed to be a member of the Commission prior to the commencement of the 2018 IR Act.
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18.

19.

20.

21.

22.

law for not less than five years @n Australian lawyer, as defined in s 4 of
the LP Act.

Whether parties should be entitled in all matters before the WAIRC, however
constituted, to be represented by an Australian legal practitioner, as definel in s
of the LP Actsubject to a discretio to be exercised by the WAIRC to disallow any
or all of the parties from having legal representation in a particular matter, or on a
particular occasion or for a particular hearing.

Whether the WAIRC ought to be empowered to make orders for costs, ingludi
legal costs:

(@) In any matter before the WAIRC, but only in the same circumstances as the
FWC may make an order for costs under s 401 and s 611 of the FW Act; or

(b) Alternatively to (a), only in a matter that proceeds to an arbitration by the
WAIRCDbut only in the same circumstances as the FWC may make an order
for costs under s 401 and s 611 of the FW Act; or

(c) Inno cases, so the WAIRC remains a no costs jurisdiction in all matters.

Whether, without removing the entittement held by the partiksted in s 44(7)(a)

of the IR Act to make the application specified in that subsection, the 2018 IR Act
should contain a consistent set of single provisions for the WAIRC to issue a
summons for a compulsory conference, as currently provided for in s 4deof
IRAct, and for the WAIRC to conciliate and arbitrate an industrial matter that is
referred to it, as currently provided for in s 32 of the IR Act, and if so how that
should be legislatively achieved.

Whether:

(@) The 2018 IR Act should include an amendtrte s84A(1)(b) of the IR Act
to permit orders to be enforced by the party for whose benefit the order
was made, in addition to the Registrar or a Deputy Registrar.

(b) The 2018 IR Act should contain a division equivalent to RaytlEvision 9
of the FW At about offences committed in and before the WAIRC.

Whether the 2018 IR Act should include, in any industrial matter before the
WAIRC, and subject to the overall discretion of the WAIRC, a right for any party to
obtain discovery and inspection of relevasibcuments held in the possession,
power or custody of any other party.

The Review discussed the proposed recommendations and requests for additional

submissions at the meetings referred to in Chapter 1. Additionally, written

submissions were received mesponse to the Interim Report and about Term of

Reference 1, from:

(@)
(b)
()
(d)

The AustraliamMines andMetals Association (AMMA)
The City of Canning
The Department of Water and Environmental Regulation (DWER)

The Housing Industry Association (HIA)
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(e)  The Australian Manfacturing Worker§Union (AMWU)
() Construction, Forestry, Mining and Energy Union, Construction and
General Division, WA Divisional Brai¢frMEU)

(9) The Community and Public Sector UnioGivil Service Association of WA
(CPSUICSA)

(h) The Health Services UniohWestern Australia (HSUWA)
0] UnionsWA
()] United Voice

(k)  The Western Australian Municipal, Administrative, Clerical and Services
Union (WASU)

()] The Ethnic Communities Council of Western Australia (ECCWA)

(m)  The United Firefighters Union (UFU)

(n)  Slater & Gordon Lawye(Slater & Gordon)

(0)  The Employment Law Centre of Western Austia&ELC)

(p)  The Department of Health

() Mr Peter Katsambanis MLA, in his private capacity

(9] The Law Society of Western Australia (the Law Society)

(s) The Chamber of Commerce and IndusifyVestern Ausalia (CCIWA)

® The Western Australian Prison Officers Union (WAPOU)

(u)  The Legal Practice Board of Western Austii#ia Legal Practice Board)

(v)  vegetablesw#

w) ¢KS {dGFrdS {OK22f AM§SSOBVWANE Q | yA2Y 2F 2
64. There were also submissions received that were confidential. These submissions

have been taken into account, and may be referred to in thepter, albeit the

name of the party making the submission will not be identified.

3 ¢ KS 2 NEI y A avegétabRs\Ads ong WwafdSahd commences with a lower case letter.
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Analysis of Further Subnigsss

The most efficient way to analyse the submissions received is in grouping them in
response to the proposed recommendation or requests for additional submissions
they are about. The Review will consider each proposed recommendation and

issue in turnpefore making final recommendations for the Term of Reference.

Proposed Recommendatidn

The Full Bench of the Western Australian Industrial Relations Commission (WAIRC) be
abolished and replaced by a body to be known as the Industrial Commissimmalud
Bench (Judicial Bench) to hear and determine:

(@) Appeals from decisions of single Commissioners of the WAIRC on the basis and
grounds set out in s 49 of the IR Act.

(b) Appeals from decisions of the Industrial Magistrates Court (IMC) on the bakis an
grounds set out in s 84 of the IRt.

(c) Appeals under s 69(12) of the IR Act.
(d)  Applications currently heard by the Full Bench under s 84A of thetlR

(e) Referrals on questions of law, from the Chief Commissioner or any Commissioner of
the WAIRCwith the concurrence of the Chief Commissioner, or the Industrial
Commission Arbitral Bench, as provided for in proposed recommendapn |
below.

This proposed recommendation was supported by AMMA and the ECCWA.

Mr Katsambanis MLA submitted the Final Report should provide a clear rationale

for why the change suggested was necessary and identify what benefits would be
derived from any proposed nestructure. Mr Katsambanis also submitted it was

critical that appropriate funds be made available in State budgets to properly
NBE&2dz2NOS |ye OKIlIy3aSa G2 GKS { dzZLNBYS [/ 2dz
with any additional workload. As later set out,dawith respect, to some extent

this involves a misunderstanding of the meaning and intent of the proposed

recommendation.

The Law Society submitted the Full Bench of the WAIRC has always acted as a

suitable filter for appeals, ensurirignited cases progiesed to thed AC

CCIWA suggested the Full Bench continue to be named as such. It was submitted
GKFG NBLX I OAy3a GKS acCdzZf . SyOKé gAGK (KSE
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LISNOSAGAY 3T (GKS aWdzZRAOAIf . SyOKeingless 06S f
O2yFARSY(U I|062dzi NBLNBaSyiliiAyd (KSyaSt gdSsS
NEBLINBaSYyGldAz2yé 2N 0KS |oFyR2yYSyid 27F i
CCIWA gave broad support to proposed recommendations 4(a) to 4(e). The
Review notes the reasp T2 NJ G0 KS yIFYS OKFy3asS (2 (K
proposed in the Interim Report, because it was suggested the appellate bench was

to be presided over by a Supreme Calustice. As that person would not be part

of the WAIRC the body hearing the appeaisild not readily be described as a
GCdzZf . SyOKé¢ 2F (GKS 21 Lw/ ®

70. Not dissimilarly the Department of Health submitted that although it concurred
with the proposed recommendation, consideration should be given to ensuring

the proposed changes did not increasetcomplexity of the State IR system.

71 The unions who made submissions on this proposed recommendation were not in
favour of it. UnionsWA wrote what might be described as a lead submission,
which was agreed with or commented upon by affiliate unions. KBW6A
submitted the proposed recommendation, along with proposed recommendation
6, would, if implemented, effectively create two appellate bodies within the
WAIRC, which would be neither streamlined nor efficient. In response, the Review
notes the intent é the proposed recommendation was not to increase the
number of appellate bodies within the WAIRC, but to accommodate the abolition
of the position of the President within the existing framework of the WAIRC, in a
reasonably minimalistic way. There alrgageists within the WAIRC a duality of
appellate structures of sorts. For example, thdl Bench hears appealEmongst
others, against the decisions of single Commissioners andIth@ A WAIRC
bench of three CommissioneksS I NBE @ froiniddSisionsité remove a police
officer under s33P of thePolice Act 1892WA) (the Police Act). The CCS may hear
appeals from Boards of Reference. It was not intended in the Interim Report that
the CCS under the then suggested changed name ofiAH@tral Benclo would

undertake any greater appellate responsibilities.
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72.

73.

74.

75.

2.2.2

The UnionsWA submission was supported by United Voice and the HSUWA. The
AMWU made a submission similar to that of UnionsWA. The CFMEU also did not
support the abolition of the Fulldhch and said the current structure of appeals to

the Full Bench worked effectively and was not in need of reform, save for the

t NFAARSY(iQa NBf SO ¢tKS t NBaARSyidiQa NRfS

The CPSU/CSA also did not support chahgini KS yIYS 2F (G(KS & Cdx
GWdzZRAOAI f . SYyOKé o LG o6l & &adzoYAGGSR GKS
y2i Ay fAYS gAGK (GKS SiGKz2a 2F GKS 21! Lw/
the CPSU/CSA noted the submission of Unions\Wfgesting the CCS and the Full

Bench be amalgamated into a single Full Bench, to hear all appeals. That
submission is later referred to. The CPSU/CSA said it was supportive of that

submission.

The UFU said it did not agree with the proposed changessifoilar reasons,

Fo2dzi GKS 21 Lw/ 06S02YAy3 Y2NB S3rtAraida
because, it argued, an increased legalistic approach would, on the whole, favour
employers and ensure that more lawyers were needed in the system possibly
denyid | O0Saa T2NJ adK24aS LI NHASE GKFG YI @
¢CKS 21 {! &aFAR GKFG Ay NBfFGAZ2Y (G2 LINERL
strongly supported the current role of the WAIRC Full Bench and President. It
submitted the WAIRC and the Full Banshould retain their existing powsr

including the denial of contractual benefits jurisdiction and interpretation of

awards. This jurisdiction will be referred to more specifically below.

Proposed recommendation 5

The position of the President of the WAIRC be abolished and instead:

(@) The Presiding Member of the Judicial Bench be a Supreme Court Justice, allocated
on a case by case basis, by the Chief Justice of Western Australia (the Presiding
Member).

(b) The jurisdictiom currently exercised by the President of the WAIRC und@(x2) of
the IR Act be exercised by the Presiding Member.

(c) The jurisdiction currently exercised by the President of the WAIRC un@(8) of
the IR Act be exercised by the Chief Commissioner.
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(d)  Any other powers or duties of an administrative nature currently exercised by the
President under the IR Act be exercised by the Chief Commissioner.

76. This recommendation was supported by the AMMA, CCIWA, the Department of
Health and the ECCWA. Again, tin@ons that provided submissions on the
proposed recommendation were not supportive of it. The lead submission by
UnionsWA was agreed with by the HSU and the CFMEU. UnionsWA submitted the
retention of the President within the WAIRC was needed to enguaé ppresiding
members have industrial relations experience. It was also submitted the proposed
recommendation did not addres8isting time® for the WAIRC, if théresiding
Member of the Judicial Bench was also a Supreme Court Justice. A further
submisgon was made that the Chief Justice would effectively be choosing a
member of the WAIRC, rather than the elected government of the*dlay.was
also submitted the recommendation did not detail where matters relating 6@ s
and s66 would be heard® It was submitted these sections that deal with the
FfTOGSNIGA2YSY AYOGSNIINBGFGAZ2Y YR RAAlITT241

the attention of the President.

77. UnionsWA also submitted that an alternative approach would be to have a serving
Commissiong or the Acting President, appointed to the Supreme Court. As a
matter of historical interest and an example of how views may change over time,
the Review notes that a reason given in the Fielding Review in favouring the
Fo2ft AGA2Y 27F tiok SvasttHalBhe shenSTyadeend Labd?2 Gokincil

of Western Australidavoured it#®

78. The AMWU also expressed significant concern about the proposed
recommendation. It was submitted that any appointment to the WAIRC, and
especially the Presiding Member oppeeals, should have experience in industrial
NBfFGAZ2yao® LG ¢+ a&a adzoaYAGGISR GKFG AT
{ dzZLINBYS / 2dz2NII WdzAGAOS odzi NI} GKSNJ I aNRGI

be no opportunity for the Supreme Court Justice tolthuip industrial relations

“ Whilst that is correct it should be noted the Chief Justice presently nominates the members of the IAC, under

s85(3) of the IR Act.
It is noted however that the Review did addresstjrisdiction at [305] and [306] of the Interim Report.
Fielding Review, p 53.

45
46
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experience. It was also submitted that there was no Supreme Qostite with

Ghye y2iGl06tS8S SELSNASYOS 2NY StbwarSadgArasS A
submitted that there had not been sufficient exploration as to how thedeil

would impact upon listing times, given the current caseload in the Supreme Court.

The AMWU also expressed concerns over the Chief Justice allocating the Presiding

Member for appeals, as opposed to the executive.

79. The UFU also expressed concern abmubtating member of the Supreme Court
presiding over appeals. The submission of United Voice added the appointment
g2dZ R 0SS 2dzi 27F 2dRAODAGX G K| i KABL G F ¢zZRa X | &L
21 Lw/ FYR ¢g2dzf R fA]1St & AyasaNeRdghSftimey 2 NBE 7T
G2 RSIf 6AUK YIGGSNAEE D

8. ¢KS wSOASHQa O2yAARSNI(GA2Yy 2F (GKS&asS LRA

made on proposed recommendations 6 and 7.

2.2.3 Proposed recommendation 6

The Commission in Court Session (CCS) of the WAERGIIshed and replaced by a body

to be known as the Industrial Commission Arbitral Bench of the WAIRC (Arbitral Bench)
constituted by three Commissioners, with either the Chief Commissioner or Senior
Commissioner presiding:

€) To hear and determine the Sta®age Case, applications for a General Order,
and other matters presently heard by the CCS.

(b) To exercise the jurisdiction currently exercised by the Full Bench under sections
53, 54, 55, 58, 59, 60, 62, 68, 71, 72, 72A and 73 of the IR Act.

81. Proposed recommedation 6 had support from AMMA, CCIWA, the Department
of Health and the ECCWA. UnionsWA did not support the proposal, consistently
with what has been set out earlier in relation to proposed recommendation 4.
The UnionsWA submission was adopted by the WBUUnited Voice and the
WASU. The AMWU went further in saying that proposed recommendations 4 and
6 together effectively proposed the creation of two Full Bench bodies in the
WAIRC and was contrary to the direction of the Term of Reference calling for a

more streamlined and efficient structure.

The submission on this point is clearly incorrect having regard to the vast industrial relations experience of, for
example, Justice Le Miere before he was appointed éoShpreme Court.
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The CFMEU did not support the abolition of the CCS, saying that the CCS worked

effectively and there was no demonstrated need for reform. TRRSUZSA

supported the submission of UnionsWA but otherwise saw nieri¢hanging the

YEYS 2F GKS //{ G2 GKS a! NDAGNXrft . SyOK
proposed recommendation on the basis previously outlined, that it could make
0KS AYRdzZAUNRIFIf NBflIGA2ya aeaidsSy asSsSy vzl
per2y Qa 2dzZNAARAOUGAZ2YE D

The AMWU submission, stating that the structure set out in the proposed
recommendation was not more streamlined, was supported by a diagram as set
out below, which it said, represented the structure that would be created if the
proposedrecommendations were implemented. Whilst the diagram is not an

entirely accurate representation of what was proposed, the Review takes notice of
the point made by it.

Figure2B- AMWU Diagram ofProposedSructure in Interim Report
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As set out earlierin putting forward proposed recommendations64 it was not

the intent of the Review that the WAIRC become more legalistic in nature. The
wWSPASSs FOOSLIia K26SOSNJ KIG GKS dzas 27
created that impression. The intent wés distinguish between the existing CCS
and the existing Full Bench and to incorporate the abolition of the position of the
President. The Review notes the support amongst the unions making submissions,
for the position of the President. As set out iretinterim Report however, the
abolition of the position of the President has been a latgnding policy of both
political parties (albeit not acted upon), and has been supported by the Fielding,
Cawley and Amendola Reviews; even if, as set out in theirmi@eport, some of

the reasoning contained therein may have been overtaken by events or not
particularly cogent. Additionally, as set out in the Interim Report, there is at
present insufficient work to sustain the position of a fimhe President of the
WAIRC. The remainder of proposed recommendation 5 was an attempt by the

Review to set out how the current work of the President should be divided up.

The Review said, in the Interim Report, that it supported the notion that the head
of the appellate benikc within the WAIRC should be a lawyer with the same
gualifications as a person who could be appointed as a Justice of the Supreme
Court; and with the status of that position. This was because of the nature and
quality of the decisiormaking that ought tde anticipated from the appointment

of such a person to judicially head the WAIRC and preside over the primary

appellate bench of the WAIRC.

Recommendation 6 was aimed at changing the name of the CCS as well as
reallocating the existing work of the Full B to accommodate the suggested
NEO2YYSYRI(GA2yad O2yOSNYAYy3I (GKS t NBaARSyl(
name of the CCS be changed as it is inherently confusing. This is because, in
exercising its jurisdiction the CCS is generally not actingallgjcsaying the body

Ad GAYy [ 2dz2NI {SdaAizyé¢ R2Sa y20 y2¢ KI @S
The Review has considered the support of and criticisms made about the

proposed recommendations and given additional thought to the issues. As a
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consequence, the Reaw is now of the opinion that the following alternative is

the way in which the WAIRC ought to be restructured.

88. In the opinion of the Review the issues identified in the Interim Report together
with the concerns expressed about the proposed recommendaticas be
accommodated by the position of the President being abolished, with the powers
and functions of the President being accommodated into the position of Chief
Commissioner and there being a change to the qualification for appointment of
the Chief Commgsioner. As a consequence, the qualification for appointment of

the Senior Commissioner would also need to be changed, as explained below.

89. Section 9 of the IR Act sets out the people who are eligible to be the President and
the Chief Commissioner. Sexti9(1) provides that a person is not eligible for
FLILRAYGYSYd Fa GKS t NSBAARSyYy(d dzyft Saa (GKS
GKFYy p @SIFENBRQ afS3alFf SELSNASYOSéod {SOiGA

lawyer means an Australian lawyer within thmeaning of that term in theLegal
Profession Act 2008ection 3;

legal experienceneansg
(a) standing and practice as a legal practitioner; or

(b) judicial service (including service as a judge of a court, a magistrate or other
judicial officer) in the Stater elsewhere in a common law jurisdiction; or

(c) a combination of both kinds of legal experience mené&d in paragraphs (a) and

(b).
90. To be appointed as Chief Commissioner a person must, in accordance 9#h s
2F GKS Lw ! 062 KI@F GAS/E LASYNRAZYUONR G NB f K Al
than five years previously, obtained a degree of a university or an educational
gualification of similar standard after studies considered by the Governor to have

substantial relevance to the duties of the Chief M & & A 2 Y S NE @

1. The qualifications for appointment of Chief Commissioner are therefore
reasonably inexact. [Essentially however, the qualification seems to be a
requirement for experience at a high level in industrial relations, or a tertiary
degree in a fildl substantially relevant to the duties of Chief Commissioner. One
could envisage degrees in economics, law or industrial relations as being relevant

gualifications. The qualification for the office of President and the Chief
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Commissioner are not, of coae, mutually exclusive. A person could be qualified

to be the President and also qualified to be the Chief Commissioner.

92. The Review is of the opinion that if the qualifications for the appointment of Chief
Commissioner and Senior Commissioner wereollews, that could facilitate the
enactment of a more efficient and streamlined WAIRC, without losing the present
benefits of having a President with legal experience:

A person is not eligible to be the Chief Commissioner or the Senior Commissioner,
unlessthey are:

1) (@ ! LISNE2Y ¢6K2 Aa I flF6&8SN lejaR KI &
experienceand

(b)  The person has had significant experience in industrial relations law
and/or practice;or

(2) (@) A person who has approved academic qualificationslefgned in
s21(1) of theLegal Profession Act 2008/A);and

b b2id tSaa GKIyYy (KS Simadekg@leacEssia 2F p
member of the WAIRC, the FWC, or another court or tribunal
exercising industrial relatianjurisdiction in Australia.

93. Under this method of qualification, for example, an Australian lawyer who has had
significant experience in industrial relations law would be qualified to be the Chief
/| 2YYA&aA2yYSNE |a ¢g2dzZ R | LISNBA2Y 6K2 g4I ;
experience as member of the WAIRC.

94, If such a person was appointed as Chief Commissioner it is likely they could fulfil
the role of the President, as set out currently in the IR Adte person would also
be likely to be able to do the work envisaged in the Second Reading Speech of the
Industrial Relations Minister prior to the enactment of thedustrial Arbitration
Act197¢ G KIF G AYAGALFff & LINEOJARSOWRS rdf@redtod KS t N

in the Interim Report.

95. This change to the qualifications of the Chief Commissioner of the WAIRC would

have the following benefits in a structural and procedural sense:

(@  There would be no need for a President.
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(b)  There would be no need for 84.JF NI § S aCdzZ f . SyOKé |y
/| 2dzNI {Saarz2yé F+a GKS [/ KAST FBIYYA&Er)
Bencol YR (GUKS G/ 2YYA&aaArzy Ay [ 2dz2NI { Saaa

(c)  Additionally, the CCS could cease to operate under that name and simply
0S 1y2s6y | §yOKS&daCdz €

9. ! OO2NRAy3Afes GKSNB ¢g2dZ R y204 06S lye aRdz
as it stands, or as suggested in the Interim Report, and as criticised by unions such
as the AMWU.

97. There would also be no issue to be dealt with about the insufficiarkload for a
full-time President of the WAIRC. The workload of the Chief Commissioner could
accommodate the current workload of the President, as assisted by the Senior
I 2YYAaaA2YySNI YR 20KSNJ a2NRAYINBE / 2YYAAa:
the ading appointments that have been a regrettable part of the WAIRC for the
past 12Y years.

98. Given that the decisions of the Chief Commissioner, when sitting as a single
Commissioner, may be appealed against, and allowing for leave or other absences
from office, the Senior Commissioner, in those instances, should preside over the
Full Bench. For this reasothe Senior Commissioner should have the same

gualifications for office as the Chief Commissioner.

99. Proposed recommendation 4 of the Interim Report wouldergéfore be
unnecessary. The Full Bench could continue to exist as is, except that the
presiding officer would be the Chief Commissioner, as qualified under the above

suggested amendments to the IR Act.

100. Proposed recommendation 5 would be altered in thatetlposition of the
President of the WAIRC would be abolished but instead the role and powers of the

President would be encapsulated within the position of the Chief Commissioner.

101.  Additionally, proposed recommendation 6 would also fall away because, asl state

the name of the CCS could simpb/changed to that of the Full Bench.
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102.  To the extent that proposed recommendations 5 and 6 reallocated roles presently
undertaken by the President, the Chief Commissioner could instead undertake

them.

103.  Although it is notalways sound to test the viability of a changed structure by
reference to the present, if these amendments to the IR Act were made, the
present Chief Commissioner would be qualified to undertake the expanded role.
This is because Scott CC is legallylqdah SR I YR KIFIR Y2NB (Kl Yy
as a member of the WAIRC before being so appointed. The previous Chief
Commissioner, BeedbC, was similarly qualified. Before their first appointment to
the WAIRC, Sco@C and BeedBC had considerable indusi relations
experience, within CCIWA and the WA trade union movement, respectively. They
GSNBE afl e FLIRAyGYSyGaég G2 GKS ¢NAROdzy!| f
submissions.  Interestingly, both obtained legal qualifications after being
appointedto the WAIRC. One could infer this is because they both thought the

gualification would be of assistance to the performance of their duties.

104. The current Senior Commissioner of the WAIRC Sa@thwho is presently the
Acting President, would also be qdi@d for the position of Senior Commissioner
if the recommended amendments were made. So too would the present Acting

Senior Commissioner, Kenn&sC.

105. The Review has discussed $legroposed structural changes with Sc@€C who

hasadvised that she haso objection to them.

2.2.4 Proposed recommendation 7

(@) The Industrial Appeal Court (1A abolished.

(b) The 2018 IRAct be amended to include a right of appeal to the Court of Appeal of
Western Australia, upon a grant of leave by a Justice ofCikert, from a decision
of the Presiding Member, the Judicial Bench, or the Arbitral Bench on the ground
that the decision involved an error of law.

106. Proposed recommendation 7 was about the abolition of the IAC and in lieu
thereof providing for a right of gpeal to the Court of Appeal of Western Australia,

upon a grant of leave by a Justice of the Court from a decision of the then
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proposed Presiding Member, Judicial Bench or Arbitral Bench, on the ground that

the decision involved an error of law.

The latte aspect of this proposed recommendation would fall away given the
previously set out recommendations to be made. Instead, if the
recommendations were enacted, the right of appeal would be from a decision of
the Chief Commission®&r or the Full Bench on # ground that the decision
involved an error of law. These changes do not alter the benefits the Review
thought the abolition of the IAC would bring, including the appropriateness of the
G2LISYAy 3 dzL 2F (GKS Ll2aairofS wmRikyRA
preliminary view that the IAC should be abolished and replaced by a right of
appeal to the Court of Appeal.

Proposed recommendation 7(a) was supported by AMMA, CCIWA, the
Department of Health and the ECCWA. The AMWU did not object to the mpos

recommendation and said the check of the Court of Appeal as an appellate body

2

g2dzZ R LINPJARS aLISIFOS 2F YAYRE G2 lFyez2ysS

of a judicial head from the WAIRC. Whilst it could be argued the submission is a

little simplistO> GKS wS@ASg y20Sasx az2yYSgKI
t NBaARSY(d ¢A0K GKS alyS adalddza Fa |
by having expanded grounds of appeal to the Court of Appeal.

UnionsWA did not support the proposed recommendati It submitted the IAC
should not be abolished without ensuring the matters it previously dealt with can
be handled in an expeditious manner, with the requisite industrial relations
experience, by the Court of Appeal. This submission was adopted tegd Waice,

the WASU, the HSMA and the CFMEUThe CPSU/CS#so submitted that the

jurisdiction of the IAC should be retained in its current form

With respect, the Review does not accept the arguments made by UnionsWA
favouring not abolishing the IACt would, with respect, be an overstatement to

say that the members of the IAC had, from their appointment to that position

48

When exercising the jurisdiction currently undertaken by the President.
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the IAC has determined in recent times. Additithnait could not be said, as a

whole, and with great respect, that, collectively the current members of the IAC

had a large amount of industrial relations practice before their appointment to the
Supreme Court, and then the IAT. The Review respectfullgontends that a

Justice of theSupreme Courtvould havethe capacity to determine the questions

of law which could, in the future, be determined by the Court of Appeahppeal

from the Full Bench or Chief CommissianéFhe Review considers that to be a
reasonably obvious proposition. The Review is not concerned that if the IAC was
replaced, in effect, by the Court of Appeal, there would be any loss of quality in

decisionmaking.

With respect to matters being handled in an expeditious manner, the subniss

is not supported by any evidence that determinations by the IAC at present are
particularly expeditious. They are heard and determined by the Court, whose
members also have their other judicial responsibilities as members of the
Supreme Court and/ord@irt of Appeal. It cannot be assumed that there will be
any additional delay if appeals are heard by the Court of Appeal as opposed to the
IAC.

The Review considers that proposed recommendation 7 should form part of the
recommendations of the Review iofar as it refers to the abolition of the IAC and
being replaced by the Court of Appeal, with a right of appeal, on a grant of leave,

on the ground that the decision involved an error of law.

If the amendments now to be recommended were undertaken the citme of

the WAIRC would be represented by the following diagram:

49

The current members of the IAC are Buss P, Murphy JA, Le Miere J and Kenneth Martin J.
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FigurelC- Diagram ofRecommendedSructure of Western Australian Industrial
Relations System

2.2.5 Proposed recommendation 8

The jurisdiction of the IMC is to be amended so that if a claim for enforcement of a State
Employment Standard (SES), State award, or other State industrial instrument is made to
the IMC, the IMC has jurisdiction to deal with all enforcement proceedingsns and
counterclaims arising between the employer and the employee, or former employer and
employee, including any claims by the employee or former employee for a denial of a
contractual benefit and any claims of ggf from, or counterclaim to, the ddal of
contractual benefit alleged by the employee.

114.  Proposed recommendation 8 was about amendments to the jurisdiction of the
IMC.

115.  The proposed recommendation can be broken down into different parts to assess
and analyse the submissions made in resgotasit. The first is an implicit change
to allow the IMC to hear and determine a claim for the enforcement of the State
Employment StandardsSES), if they are enacted. There seems to be no

opposition to that jurisdiction which would in a sense be atoaration of the
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