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Recommendations 

General Recommendations 

1. The Industrial Relations Act 1979 (WA) (the IR Act) be amended, in accordance 

with these recommendations and be renamed the Industrial Relations Act 20XX1 

(WA) (the Amended IR Act). 

2. The Amended IR Act is to be reviewed after three years of operation. 

3. In the Amended IR Act there is to be a removal of all gender specific language 

from the IR Act. 

Term of Reference 1  

Review the structure of the Western Australian Industrial Relations Commission with the 
objective of achieving a more streamlined and efficient structure. 

4. In the Amended IR Act, the position of the President of the Western Australian 

Industrial Relations Commission (WAIRC) be abolished. 

5. In the Amended IR Act, the role and powers of the President of the WAIRC be 

subsumed into the position of the Chief Commissioner of the WAIRC. 

6. In the Amended IR Act, the qualifications for the office of the Chief Commissioner 

of the WAIRC and the Senior Commissioner of the WAIRC be amended so that: 

A person is not eligible to be the Chief Commissioner or the Senior Commissioner, 

unless they are a person who: 

(1) (a) Iǎ ŀ ƭŀǿȅŜǊ ŀƴŘ Ƙŀǎ ƘŀŘ ƴƻǘ ƭŜǎǎ ǘƘŀƴ р ȅŜŀǊǎΩ ƭŜƎŀƭ ŜȄǇŜǊƛŜƴŎŜ ŀǎ 

defined by s 9(1aa) of the IR Act;  and 

 (b) Has had significant experience in industrial relations law and/or 

practice; or 

(2) (a) Has approved academic qualifications as defined in s 21(1) of the 

Legal Profession Act 2008 (WA) (the LP Act); and 

                                                      
1
  The year that the Act is passed should be used in the title. 
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 (b) Not ƭŜǎǎ ǘƘŀƴ ǘƘŜ ŜǉǳƛǾŀƭŜƴǘ ƻŦ р ȅŜŀǊǎΩ Ŧǳƭƭ-time experience as a 

member of the WAIRC, the Fair Work Commission (FWC), or 

another court or tribunal exercising industrial relations jurisdiction 

in Australia. 

7. In the Amended IR Act, the Full Bench of the WAIRC be constituted by the Chief 

Commissioner,2 as the Presiding Member and two other members of the WAIRC. 

8. In the Amended IR Act, the Commission in Court Session of the WAIRC be 

renamed and constituted as the Full Bench. 

9. In the Amended IR Act, the Industrial Appeal Court of Western Australia (IAC) be 

abolished, and in lieu thereof, the Amended IR Act include a right of appeal, on 

the ground that the decision involved an error of law, from a decision of the Full 

Bench of the WAIRC, or the Chief Commissioner when exercising jurisdiction under 

s 49(12), s 66 or s 72A(7) of the Amended IR Act, to the Court of Appeal of 

Western Australia, upon a grant of leave by a Justice of the Court.  

10. (a) In the Amended IR Act, the jurisdiction of the Industrial Magistrates Court 

(IMC) is to be amended so that if a claim for the enforcement of a Western 

Australian Employment Standard (WAES),3 State award, or other State 

industrial instrument is made to the IMC, the IMC has jurisdiction to deal 

with all enforcement proceedings and claims made by or on behalf of the 

employee against the employer including all claims by the employee or 

former employee for a denial of a contractual benefit. 

(b) In hearing and determining a claim by an employee or former employee for 

a denial of a contractual benefit, under recommendation 10(a), the claim is 

to be determined as if the claim was an industrial matter referred to the 

WAIRC under s 29(1)(b) of the IR Act.  

                                                      
2
  Or the Senior Commissioner if the Chief Commissioner is unavailable or if the Full Bench is hearing an appeal 

against a decision of the Chief Commissioner. 
3
  If and when enacted in accordance with recommendation [54] below. 
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11. The Amended IR Act provide for the dual appointment of WAIRC Commissioners 

to the FWC, as contemplated by s 631(2) of the Fair Work Act 2009 (FW Act). 

12. The Amended IR Act provide for the dual appointment of FWC members to the 

WAIRC, as contemplated by s 631(1) of the FW Act. 

13. The Amended IR Act include an amendment so that the compulsory retirement 

age of the members of the WAIRC be increased from 65 to 70 years of age. 

14. The Amended IR Act empower the WAIRC to regulate the conduct of registered 

industrial agents appearing before the WAIRC, by way of a Code of Conduct to be 

published by the WAIRC, that includes the entitlement of the WAIRC to, on notice 

to the agent and with the agent having the opportunity to make submissions on 

ǘƘŜ ƛǎǎǳŜΣ ǎǳǎǇŜƴŘ ƻǊ ǊŜǾƻƪŜ ŀƴ ŀƎŜƴǘΩǎ ǊŜƎƛǎǘǊŀǘƛƻƴ ƻǊ ǿƛǘƘŘǊŀǿ ǘƘŜ ǊƛƎƘǘ ƻŦ ǘƘŜ 

agent to appear before the WAIRC, either generally or for a particular matter, 

occasion or hearing. 

15. The Amended IR Act contain a provision that a disqualified person, as defined in 

s 3 of the LP Act, is prohibited from being a registered industrial agent or 

appearing as an agent in the WAIRC. 

16. The Amended IR Act contain: 

(a) ! άǎƭƛǇ ǊǳƭŜέ ŦƻǊ ƻǊŘŜǊǎ ƳŀŘŜ ōȅ ǘƘŜ ²!LwC. 

(b) !ƴ ŀƳŜƴŘƳŜƴǘ ǘƻ ǘƘŜ ŎǳǊǊŜƴǘ ǊŜǉǳƛǊŜƳŜƴǘ ŦƻǊ ŀ άǎǇŜŀƪƛƴƎ ǘƻ ǘƘŜ ƳƛƴǳǘŜǎέ 

of orders, to give discretion to the WAIRC to dispense with a speaking to 

the minutes in a particular case if it is warranted in the opinion of the 

WAIRC. 

(c) An amendment to the requirŜƳŜƴǘ ŦƻǊ ŀ άǎǇŜŀƪƛƴƎ ǘƻ ǘƘŜ ƳƛƴǳǘŜǎέ ƻŦ 

orders that would permit the WAIRC to specify that unless parties indicate 

by a specified time that a speaking to the minutes is requested, that the 

WAIRC may issue the order in the terms of the minutes. 
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(d) Power for the WAIRC to conduct conciliations by telephone, videolink or 

other electronic means if a member of the WAIRC decides it is in the 

interests of justice to do so. 

17. The Amended IR Act is not to include any equivalent of the privative clause 

provisions contained in s 34(3) and s 34(4) of the IR Act, which purport4 to provide 

ǘƘŀǘ ŀƴȅ ŘŜŎƛǎƛƻƴ ƻŦ ǘƘŜ ²!Lw/ ǿƛƭƭ ƴƻǘΣ ǎǳōƧŜŎǘ ǘƻ ǘƘŜ Lw !ŎǘΣ ōŜ άƛƳǇŜŀŎƘŜŘέ ƻǊ 

subject to a writ of certiorari, or award, order, declaration, finding or proceeding 

liable to be άŎƘŀƭƭŜƴƎŜŘΣ ŀǇǇŜŀƭŜŘ ŀƎŀƛƴǎǘΣ ǊŜǾƛŜǿŜŘΣ ǉǳŀǎƘŜŘ ƻǊ ŎŀƭƭŜŘ ƛƴǘƻ 

ǉǳŜǎǘƛƻƴ ōȅ ŀƴȅ ŎƻǳǊǘέ. 

18. The Amended IR Act not include any equivalent of s 48 of the IR Act that provides 

for the establishment of Boards of Reference under awards made by the WAIRC. 

19. (a) The Amended IR Act contain an amendment to s 46 of the IR Act so that 

the applications are heard and determined by the Full Bench of the WAIRC.  

(b) The Amended IR Act contain an amendment to s 46 of the IR Act so that an 

industrial inspector may make an application to the WAIRC under the 

section, upon leave being granted by the WAIRC to do so and upon such 

conditions as the WAIRC may see fit to impose. 

20. The denial of contractual benefits jurisdiction currently exercised by the WAIRC 

upon a referral under s 29(1)(b) of the IR Act: 

(a) Continue to be so exercised, subject to (b). 

(b) The Amended IR Act contain a provision that if the WAIRC does not have 

jurisdiction in any matter due to the contents of s 75 of the Commonwealth 

Constitution, an employee or former employee may make an application in 

the Magistrates Court of Western Australia, with the application being 

determined as if it were a matter referred to the WAIRC under s 29(1)(b) of 

the Amended IR Act. 

                                                      
4
 The word purport is used, as the subsections may be contrary to the Commonwealth Constitution. 
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21. (a) Subject to (b), the Amended IR Act not include any amendment to s 31 of 

the IR Act in relation to representation by a legal practitioner. 

(b) In the Amended IR Act, s 31 of the IR Act is to be amended so that, unless 

otherwise ordered by the WAIRC, in any matter in which a public sector 

employer is a party or intervener, all parties or interveners are entitled to 

be represented by a legal practitioner who is an employee of that party or 

intervener. 

22. Under the Amended IR Act, the WAIRC is to continue to be a no costs jurisdiction 

in all matters. 

23. Subject to any amendments required by the recommendations contained in the 

response to Term of Reference 2, the Amended IR Act contain no amendments to 

s 32 and s 44 of the IR Act. 

24. (a) The Amended IR Act contain an amendment to s 84A(1)(b) of the IR Act to 

permit orders to be enforced by any party for whose benefit the order was 

made, in addition to the Registrar or a Deputy Registrar. 

(b) The Amended IR Act contain a Division to the same effect as Part 5-1, 

Division 9 of the FW Act, about offences committed in and before the 

WAIRC. 

25. The Amended IR Act not contain any amendment to s 27(1)(o) of the IR Act insofar 

as it applies to orders the WAIRC may make about discovery, inspection, or 

production of documents. 

26. The Minister for Commerce and Industrial Relations (the Minister) provide the 

ǎǳōƳƛǎǎƛƻƴ ŦǊƻƳ ǘƘŜ ¢ǊŀƴǎǇƻǊǘ ²ƻǊƪŜǊǎΩ ¦ƴƛƻƴ ŀōƻǳǘ ǎǳōǎǘŀƴǘƛǾŜ ŀƳŜƴŘƳŜƴǘǎ ǘƻ 

the Owner-Drivers (Contracts and Disputes) Act 2007 (WA) to the Minister for 

Transport. 
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Term of Reference 2 

Review the jurisdiction and powers of the Western Australian Industrial Relations 
Commission with the objective of examining the access for public sector employees to the 
Western Australian Industrial Relations Commission on a range of matters for which they 
are currently excluded. 

27. In the Amended IR Act, the Public Service Appeal Board (PSAB), the Public Service 

Arbitrator (PSA) and the Railways Classification Board be abolished. 

28. (a) The Amended IR Act, subject to (b), include a single system for public 

sector employers and employees to refer industrial matters to the WAIRC 

so that all employees who are currently subject to the jurisdiction of the 

PSA and the PSAB will be subject to the ordinary jurisdiction of the WAIRC. 

(b) In the Amended IR Act, clause 2(3) of Schedule 3 of the IR Act is to continue 

to apply to the referral of industrial matters involving a police officer, 

police auxiliary officer, Aboriginal police liaison officer or a special 

constable.  

29. There be consequential amendments to the Public Sector Management Act 1994 

(WA) (PSM Act) and the Health Services Act 2016 (WA) (HS Act) to allow 

government officers to appeal against disciplinary decisions or findings to the 

ordinary jurisdiction of the WAIRC. 

30. In the Amended IR Act, in exercising the jurisdiction referred to in [28] above, the 

WAIRC will have the jurisdiction and powers to make the same orders as it may 

make in exercising its jurisdiction in relation to private sector industrial matters, 

with these variations: 

(a) The WAIRC is to have the jurisdiction and powers that currently may be 

exercised by the PSA in s 80E(2) of the IR Act. 

(b) The WAIRC may make as part of the order to be made, that the order apply 

from a date prior to the lodging of the application before the WAIRC. 
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(c) The WAIRC is to have the jurisdiction and powers that currently may be 

exercised by the PSA in s 80E(5) of the IR Act. 

31. Under the Amended IR Act, and subject to any specific recommendations to the 

contrary, the division between the industrial matters a public sector employee 

may refer to the WAIRC, as opposed to those a registered organisation may refer 

ǘƻ ǘƘŜ ²!Lw/ ƻƴ ǘƘŜ ŜƳǇƭƻȅŜŜΩǎ ōŜƘŀƭŦΣ ǿƘƛŎƘ ŀŦŦŜŎǘ ǘƘŜ ŜƳǇƭƻȅƳŜƴǘ ƻŦ ŀƴ 

individual public sector employee, are to remain as they are at present under the 

IR Act.  

32. The Amended IR Act is to include a provision permitting a registered organisation 

to refer an industrial matter to the WAIRC on the behalf of an individual employee 

that alleges that there has been a breach by an employer of a public sector 

standard5 set under the PSM Act, in these circumstances: 

(a) Notice of the breach must have first been given to the employer, by the 

organisation or the affected person, with the employer having twenty-one 

(21) days to resolve the alleged breach to the satisfaction of the 

organisation or person. 

(b) Subject to (c), if the alleged breach is about the appointment of a person to 

an office, post or position, the appointment is to not take effect unless and 

until the matter has been determined by the WAIRC.  

(c) The WAIRC may, if the justice of the case requires, make an order under (b) 

before the final determination of the industrial matter. 

(d) In determining the industrial matter constituted by the alleged breach, the 

WAIRC may, in addition to any other orders it may make: 

(i) Order compensation for any loss or injury caused by the breach. 

(ii) Order that any process that was the subject of the breach be 

recommenced by the employer. 

                                                      
5
  It is not part of this recommendation that the WAIRC have any jurisdiction to set or change the standards, or have 

ŀƴȅ άǇǊƻƳƻǘƛƻƴ ŀǇǇŜŀƭǎέ ƧǳǊƛǎŘƛŎǘƛƻƴΣ ŀǎ ƛǘ Ƙŀǎ ƛƴ ǘƘŜ ǇŀǎǘΦ 
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(iii) Order that a particular person not be appointed to a particular 

office, post or position. 

33. The Police Act 1892 (WA) be amended so as to ensure that police auxiliary officers 

may appeal to the WAIRC against any removal decision made against them. 

34. The Amended IR Act is to include an entitlement for all public and private sector 

employees to bring an application to the WAIRC to seek orders to stop bullying at 

work, based on the model contained in the FW Act Part 6-п. ά²ƻǊƪŜǊǎ ōǳƭƭƛŜŘ ŀǘ 

ǿƻǊƪέΣ ǎǳōƧŜŎǘ ǘƻΥ 

(a) Section 29(1)(b) of the IR Act is to be amended so that an application for an 

anti-bullying order may be referred by an employee to the WAIRC as an 

industrial matter. 

(b) Subject to (c) the WAIRC shall first endeavor to resolve the industrial 

matter by conciliation within fourteen (14) days of the application being 

made. 

(c) The Amended IR Act contain a definition of bullying that: 

(i) Provides a non-exhaustive list of examples of what constitutes 

bullying. 

(ii) Sets out that bullying is not constituted by a single incident. 

(iii) Sets out that whether bullying has occurred is to be determined by 

an objective test. 

(iv) Sets out that actual harm to health and safety is not necessary to 

establish that bullying has occurred. 

(v) Sets out that reasonable management actions by or on behalf of an 

employer or by another employee, does not constitute bullying, 

including the reasonable management of disciplinary matters or 

substandard performance. 
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(d) In determining the industrial matter, the WAIRC may make any order it 

thinks fit to resolve the industrial matter, save and except any monetary 

order, order of compensation or pecuniary penalty. 

(e) Any order made may be enforced in like manner as any other order made 

by the WAIRC. 

(f) The determination of the industrial matter by an order may be subject to 

an appeal to the Full Bench of the WAIRC under s 49 of the IR Act. 

35. Section 96A(1) of the PSM Act be repealed and there be consequential 

amendments to s 96A(2) and s 96A(5)(b) of the PSM Act so that a public sector 

employee may refer to the WAIRC as an industrial matter under s 29(1)(b) of the 

IR Act, a decision to terminate their employment under the Public Sector 

Management (Redeployment and Redundancy) Regulations 2014 (WA).  

36. The sections of the Young Offenders Act 1994 (WA) and the Prisons Act 1981 (WA), 

which contain rights of appeal to the WAIRC against loss of confidence removal 

decisions, be repealed and replaced by an entitlement for an employee to refer 

their removal to the WAIRC under s 29(1)(b) of the IR Act, with the WAIRC having 

the same jurisdiction and powers to determine the application and award 

remedies as in the jurisdiction that applies to private sector employees and other 

public sector employees. 

37. Section 33P of the Police Act ōŜ ŀƳŜƴŘŜŘ ǎƻ ǘƘŀǘ ŀƴ ƻŦŦƛŎŜǊΩǎ ŀǇǇŜŀƭ ŀƎŀƛƴǎǘ ǘƘŜƛǊ 

removal to the WAIRC may be heard by a single Commissioner, with a right of 

appeal by the parties to the Full Bench of the WAIRC. 

38. The PSM Act be generally reviewed with respect to the regulation and termination 

of employment of public servants and public sector employees. 

39. The Minister give consideration to the issue of whether s 41(3) of the Working 

With Children (Criminal Record Checking) Act 2004 (WA) ought to be amended to 

permit the making of an application to the WAIRC for a remedy in respect of a 

dismissal from employment. 
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Term of Reference 3 

Consider the inclusion of an equal remuneration provision in the Industrial Relations Act 
1979 with the objective of facilitating the conduct of equal remuneration cases and other 
initiatives in the Western Australian Industrial Relations Commission. 

40. The Amended IR Act is to include an equal remuneration provision based upon the 

model in the Industrial Relations Act 2016 (Qld). 

41. The Amended IR Act is to include a requirement that the WAIRC develop an equal 

remuneration principle to assist parties in bringing or responding to applications 

brought pursuant to the equal remuneration provision. 

Term of Reference 4 

Review the definition of άŜƳǇƭƻȅŜŜέ in the Industrial Relations Act 1979 and the 
Minimum Conditions of Employment Act 1993 with the objective of ensuring 
comprehensive coverage for all employees. 

42. The Amended IR Act is not to exclude from its coverage, any employee whose 

place of work ƛǎ ǘƘŜ ǇǊƛǾŀǘŜ ƘƻƳŜ ƻŦ ŀƴƻǘƘŜǊ ǇŜǊǎƻƴΣ ǇǊŜǎŜƴǘƭȅ ǊŜŦŜǊǊŜŘ ǘƻ ŀǎ άŀƴȅ 

ǇŜǊǎƻƴ ŜƴƎŀƎŜŘ ƛƴ ŘƻƳŜǎǘƛŎ ǎŜǊǾƛŎŜ ƛƴ ŀ ǇǊƛǾŀǘŜ ƘƻƳŜέ ƛƴ ǎ тόмύ ƻŦ ǘƘŜ Lw !ŎǘΦ 

43. The Amended IR Act is not to exclude from its coverage persons who are currently 

excluded from the definition of an employee under s 3 of the Minimum Conditions 

of Employment Act 1993 (WA) (MCE Act) and regulation 3 of the Minimum 

Conditions of Employment Regulations 1993 (MCE Regulations), as persons 

remunerated wholly by commission or percentage reward, or wholly at piece 

rates. 

44. The Amended IR Act is not to exclude from its coverage persons: 

(a) Who receive a disability support pension under the Social Security Act 1991 

(Cth); and 

(b) ²ƘƻǎŜ ŜƳǇƭƻȅƳŜƴǘ ƛǎ ǎǳǇǇƻǊǘŜŘ ōȅ άǎǳǇǇƻǊǘŜŘ ŜƳǇƭƻȅƳŜƴǘ ǎŜǊǾƛŎŜǎέ 

within the meaning of the Disability Services Act 1986 (Cth), being persons 

currently excluded from the definition of an employee under s 3 of the 

MCE Act and regulation 3 of the MCE Regulations. 
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45. The Amended IR Act is not to exclude from its coverage persons appointed under 

s 22(1) of the National Trust of Australia (WA) Act 1964 to carry out the duties of 

wardens, being persons who are currently excluded from the definition of an 

employee under s 3 of the MCE Act and regulation 3 of the MCE Regulations. 

46. The Amended IR Act is to provide that an employee does not include a volunteer, 

including persons who are not entitled to be paid for work done by them but who 

receive some benefit or entitlement in relation to the work.  

47. The Amended IR Act include provisions relating to the exercise of the powers of 

people holding right of entry authorities, with respect to the carrying out of their 

duties, rights and privileges in places of work that are also private residences, so 

that: 

(a) Except in a case of urgent occupational safety and health, the right of entry 

ƘƻƭŘŜǊ Ƴǳǎǘ ǇǊƻǾƛŘŜ тн ƘƻǳǊǎΩ ǿǊƛǘǘŜƴ ƴƻǘƛŎŜ ǘƻ ǘƘŜ ŜƳǇƭƻȅŜǊ ŀƴŘ 

householder of the intended right of entry.  

(b) The right of entry is only to proceed, subject to (c) and (d), if the employer 

and householder consents to the entry. 

(c) If the employer or householder does not consent to the entry the right of 

entry holder may make an application to the WAIRC for an order 

permitting entry into the residence for such purposes and on such terms 

and conditions as the WAIRC shall think fit. 

(d) In a case of urgent occupational safety and health, the right of entry holder 

may apply to the WAIRC for an order entitling them to exercise right of 

entry powers under the Amended IR Act at the residence, which may be 

ordered by the WAIRC for such purposes and on such terms and conditions 

as the WAIRC shall think fit. 

48. Given that a residential premise where work is being performed by an employee 

for an employŜǊ ƛǎ ŀƴ άƛƴŘǳǎǘǊƛŀƭ ƭƻŎŀǘƛƻƴέ ǿƛǘƘƛƴ ǘƘŜ ƳŜŀƴƛƴƎ ƻŦ ǎ фуόоύόŀύ ƻŦ ǘƘŜ 

IR Act, the Amended IR Act is to contain a requirement that an industrial inspector 



 
 

 
Recommendations Page 19 of 493 

ƛǎ ǘƻ ƎƛǾŜ ǘƘŜ ƻǿƴŜǊ ƻǊ ƻŎŎǳǇƛŜǊ ƻŦ ŀƴȅ ǎǳŎƘ ǊŜǎƛŘŜƴǘƛŀƭ ǇǊŜƳƛǎŜǎ нп ƘƻǳǊǎΩ ƴƻǘƛŎŜ 

if they intend to enter the premises subject to: 

(a) ¢ƘŜǊŜ ōŜƛƴƎ ƴƻ ǊŜǉǳƛǊŜƳŜƴǘ ǘƻ ƎƛǾŜ нп ƘƻǳǊǎΩ ƴƻǘƛŎŜ ƛŦ ǘƘŜ ƻǿƴŜǊ ƻǊ 

occupier of the residential premises is carrying on a business, trade or 

occupation at the premises; or 

(b) An industrial inspector being able to apply to the WAIRC for an order 

permitting the inspector to enter the premises without providing the 24 

ƘƻǳǊǎΩ ƴƻǘƛŎŜ ƛŦ ǘƘŜ ²!Lw/ ƛǎ ǎŀǘƛǎŦƛŜŘ ǘƘŀǘ ǘƻ ƎƛǾŜ ǘƘŜ ƴƻǘƛŎŜ ǿƻǳƭŘ ŘŜŦŜŀǘ 

the purpose for which the power is intended to be exercised.6 

49. The Amended IR Act contain a provision, broadly similar to s 192 of the ²ƻǊƪŜǊǎΩ 

Compensation and Injury Management Act 1981 (WA), to the effect of allowing 

enforcement proceedings under the Amended IR Act to be taken by or on behalf 

of people who are, under the Migration Act 1958 (Cth) either unlawful  

non-citizens in Australia who have engaged in work for an employer, or who are 

lawful non-citizens in Australia who have engaged in work for an employer that is 

contrary to the conditions of their visa. 

50. The definition of an employee under the Amended IR Act include a person whose 

employment is in Western Australia and who is employed by a foreign state or 

foreign consulate. 

51. A taskforce be assembled and chaired by a representative of the Department of 

Mines, Industry Regulation and Safety (DMIRS), with representatives from the 

Chamber of Commerce and Industry WA (CCIWA), and UnionsWA for the purpose 

of recommending to the Minister any actions that should be taken to assist 

employers and employees with the change to the regulation of employment in 

Western Australia contained in recommendations [42]-[50]. 

 

 

                                                      
6
  This recommendation includes wording in the same terms as s 49I(7) of the IR Act. 
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52. Given: 

(a) The operators of digital platforms in the gig economy are mostly if not 

entirely constitutional corporations; and 

(b) If these constitutional corporations employ people they will be national 

system employers under the FW Act, whose industrial relations and 

ŜƳǇƭƻȅŜŜǎΩ ŎƻƴŘƛǘƛƻƴǎ ƻŦ ŜƳǇƭƻȅƳŜƴǘ ŀǊŜ ƎƻǾŜǊƴŜŘ ōȅ ǘƘŜ C² !ŎǘΤ ŀƴŘ 

(c) If these constitutional corporations do not employ people but instead 

engage someone as an independent contractor under a άservices 

contractέ, as defined in s 5 of the Independent Contractors Act 2006 (Cth) 

(IC Act), so that s 7 of the IC Act applies to exclude State laws from 

operating in the circumstances there set out, in relation to any workplace 

relations matter, as defined in s 8 of the IC Act; so that 

(d) The State Parliament may have very limited, if any, legal authority to 

effectively legislate about the engagement, working conditions and 

termination of engagement of people working in the gig economy; and 

(e) The gig economy is a new and fast developing industry in Western 

Australia; but 

(f) As the State Government has a legitimate interest in the engagement, 

working conditions and termination of engagement of people working in 

the gig economy in Western Australia; therefore 

(g) A taskforce be assembled and chaired by a representative of DMIRS and 

ƛƴŎƭǳŘŜ ŀ ƳŜƳōŜǊ ŦǊƻƳ //L²!Σ ¦ƴƛƻƴǎ²!Σ ǘƘŜ {ǘŀǘŜ {ƻƭƛŎƛǘƻǊΩǎ hŦŦƛŎŜ ŀƴŘ 

a nominee of the President of the Law Society of Western Australia, to 

monitor the engagement, working conditions and termination of 

engagement of people in the gig economy and to consider and report to 

and make recommendations to the Minister as to whether and to what 

extent the regulation of the industry can or ought to be pursued by the 
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State Government, by legislation, by way of representations to the 

Commonwealth Government or otherwise. 

53. The Minister consider whether the Amended IR Act should include provisions so 

that it applies to adult people who are employed as sex workers. 

Term of Reference 5 

Review the minimum conditions of employment in the Minimum Conditions of 
Employment Act 1993, the Long Service Leave Act 1958 and the Termination, Change and 
Redundancy General Order of the Western Australian Industrial Relations Commission to 
consider whether: 

(a) the minimum conditions should be updated; and 

(b) whether there should be a process for statutory minimum conditions to be 
periodically updated by the Western Australian Industrial Relations Commission 
without the need for legislative change. 

54. The Amended IR Act include a Part that provides for minimum conditions of 

employment for employees covered by the State system to be called the Western 

Australian Employment Standards (WAES). 

55. The WAES include: 

(a) The minimum wage (including for employees who have a disability that has 

been assessed to affect their productive capacity to perform their 

particular job). 

(b) Subject to (d), the National Employment Standards (NES), as contained in 

the FW Act, other than the long service leave NES. 

(c) Conditions comparable to those contained in Division 3 of Part 3-6 

(Employer obligations in relation to employee records and pay slips) and 

Division 2 of Part 2-9 (Payment of wages and deductions) of the FW Act. 

(d) Any minimum condition of employment, as contained in the MCE Act, if 

the condition is, on the issue to which it relates, more beneficial to an 

employee or in addition to any NES condition of employment. 
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(e) The conditions set out in the Termination, Change and Redundancy 

General Order (TCR General Order) of the WAIRC in lieu of Part 5 of the 

MCE Act, but incorporating the provisions contained in the FW Act that are 

more beneficial to employees than the TCR General Order. 

(f) Subject to [56] below, provision for long service leave. 

(g) Provision for Family and Domestic Violence (FDV) leave as a minimum 

condition of employment, in accordance with recommendation [61] below. 

56. The WAES condition with respect to long service leave include the following: 

(a) Express provision for casual employees to be entitled to receive long 

service leave and guidance on how to calculate their continuous 

employment. 

(b) Express provision for seasonal workers to be entitled to receive long 

service leave and guidance on how to calculate their continuous 

employment. 

(c) A provision that the WAES entitlement to long service leave may not be 

άcashed outέ until it is an entitlement that has accrued or crystallised as a 

legal entitlement. 

(d) ! ǎǘŀǘŜƳŜƴǘ ǘƘŀǘ ŀƭƭ ŦƻǊƳǎ ƻŦ ǇŀƛŘ ƭŜŀǾŜ Ŏƻǳƴǘ ǘƻǿŀǊŘǎ ŀƴ ŜƳǇƭƻȅŜŜΩǎ 

continuous employment. 

(e) A statement that there is continuous employment in circumstances 

equivalent to when there has been a transfer of business under Part 2-8 of 

the FW Act. 

(f) A provision that, following a written request from any former employee, 

the employer be obliged to provide ŀ ŎƻǇȅ ƻŦ ŀƴ ŜƳǇƭƻȅŜŜΩǎ ŜƳǇƭƻȅƳŜƴǘ 

records, relevant to an assessment of if and when they will be entitled to 

long service leave, to any subsequent employer to whom the first 
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ŜƳǇƭƻȅŜǊΩǎ ōǳǎƛƴŜǎǎ Ƙŀǎ ōŜŜƴ ǘǊŀƴǎŦŜǊǊŜŘΣ ŀǘ ǘƘŜ ǘƛƳŜ ƻŦ ƻǊ ǿƛǘƘƛƴ ƻƴŜ 

month of the transfer of the business. 

(g) Provision for the taking of long service leave in alternative ways. 

(h) /ƻƴŦƛǊƳŀǘƛƻƴ ǘƘŀǘ ǎŜǊǾƛŎŜ ŀǎ ŀƴ ŀǇǇǊŜƴǘƛŎŜ Ŏƻǳƴǘǎ ǘƻǿŀǊŘǎ ŀƴ ŜƳǇƭƻȅŜŜΩǎ 

continuous employment. 

(i) A statement that the term άone and the same employerέ in s 8(1) of the 

Long Service Leave Act 1958 (WA) (LSL Act) includes related bodies 

corporate within the meaning of s 50 of the Corporations Act. 

57. The law is to be changed so that in the Amended IR Act, a failure to comply with 

the long service leave WAES will, like the other WAES, be able to be enforced by 

the imposition of a pecuniary penalty, compensation and/or associated orders 

made by the IMC, on application by an industrial inspector, the person who was 

the subject of the alleged failure to comply or an industrial organisation of which 

the person is a member. 

58. In the Amended IR Act, the minimum wage WAES will be reviewed annually by the 

WAIRC in accordance with s 50A of the IR Act. 

59. In the Amended IR Act, s 51B of the IR Act is to be retained, to enable the WAIRC 

to make a General Order in relation to a matter that is the subject of a WAES, if 

the General Order is more favourable to employees than the minimum condition 

of employment. 

60. (a) In the amended IR Act, s 51I of the IR Act is to be retained. 

(b) The Minister give consideration to applying for an order under s 51I of the 

IR Act to increase the minimum casual loading to 25 per cent. 

61. The FDV leave to be included in the WAES in the Amended IR Act in terms 

ŎƻƴǎƛǎǘŜƴǘ ǿƛǘƘ tǊŜƳƛŜǊΩǎ /ƛǊŎǳƭŀǊ нлмтκлт ς being as follows: 

(a) Ten (10) non-cumulative days of paid FDV leave per annum; and 
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(b) LŦ ǘƘŜǎŜ Řŀȅǎ ƻŦ ƭŜŀǾŜ ŀǊŜ ŎƻƳǇƭŜǘŜƭȅ ǘŀƪŜƴ ƛƴ ŀƴȅ ȅŜŀǊΣ ǳǇ ǘƻ ǘǿƻ όнύ ŘŀȅǎΩ 

unpaid FDV leave that may be taken if required on each occasion when 

FDV has occurred. 

62. In the Amended IR Act, the WAES requests for flexible working arrangements 

contain an addition to the entitlement under s 65(1A)(a) of the FW Act to include 

any dependent of the employee. 

Term of Reference 6 

Devise a process for the updating of State awards for private sector employers and 
employees, with the objectives of: 

(a) ensuring the scope of awards provide comprehensive coverage to employees; 

(b) ensuring awards reflect contemporary workplaces and industry, without reducing 
existing employee entitlements; 

(c) ensuring awards are written in plain English and are user friendly for both 
employers and employees; and 

(d) ensuring that any award updating process is driven by the Western Australian 
Industrial Relations Commission, with appropriate input from the award parties 
and other relevant stakeholders. 

63. The Amended IR Act is to include provisions requiring the WAIRC, within eighteen 

(18) months, to: 

(a) Review and as necessary amend the scope of the awards of the WAIRC, 

and/or if required make new awards, with the aim of ensuring, subject to 

the following that all private sector employees within the State industrial 

relations system are covered by an award of the WAIRC, including but not 

limited to the categories of employees contained in Attachment A. 

(b) Recommendation (a) does not apply to employees of the types referred to 

in s 143(7) of the FW Act or who have an income higher than the high 

income threshold set under s 333 of the FW Act. 
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(c) Review, and as necessary amend, each award of the WAIRC to: 

(i) Include the contents of the WAES so that employers and employees 

can understand the requirements and entitlements of and pursuant 

to the WAES. 

(ii) Ensure that the award does not contain any provision that: 

 (A) Is less than the amount of the minimum wage or any other 

WAES. 

 (B) Discriminates against an employee or employees on any 

ground on which discrimination is unlawful under the  

Equal Opportunity Act 1984 (WA). 

 (C) Is obsolete.7 

 (D) Contains references to Boards of Reference that would be 

inconsistent with the repeal of s 48 of the IR Act. 

 (E) Contains a reference to an obsolete or outdated 

apprenticeship or traineeship scheme. 

(d) The process engaged in by the WAIRC in (a)-(c) above is not to have the 

effect of reducing any employee entitlements under existing awards unless 

the entitlement is able to and should be removed in the process described 

in recommendation (c)(ii)(C). 

 

                                                      
7  Examples are clause 15 of the Printing AwardΥ άCƻǊ ŜŀŎƘ ŦŜƳŀƭŜ ŜƳǇƭƻȅŜŜ ŜƳǇloyed on day work or on shift 

work there shall be an interval of ten minutes at a time fixed by the employer between the second and third 
ƘƻǳǊ ŀŦǘŜǊ ǘƘŜ ŜƳǇƭƻȅŜŜΩǎ ƻǊŘƛƴŀǊȅ ŎƻƳƳŜƴŎƛƴƎ ǘƛƳŜ ŦƻǊ ǊŜǎǘ ƻƴ ŜŀŎƘ Řŀȅ ƻƴ ǿƘƛŎƘ ǘƘŜ ŦŜƳŀƭŜ ŜƳǇƭƻȅŜŜ ƛǎ 
required to woǊƪέΤ ŎƭŀǳǎŜ нр ƻŦ ǘƘŜ Shop and Warehouse (Wholesale and Retail Establishments) Award 1977 
ǘƘŀǘ ǊŜǉǳƛǊŜǎ ŜƳǇƭƻȅŜǊǎ ǘƻ ǇǊƻǾƛŘŜ άǎŀƭƻƻƴ ŦŀǊŜǎέ ǿƘŜƴ ŜƳǇƭƻȅŜŜǎ ŀǊŜ ǘǊŀǾŜƭƭƛƴƎ ōȅ Ŏƻŀǎǘŀƭ ōƻŀǘ ŦƻǊ ǿƻǊƪΤ 
clause 11 of the Clerks (Accountants Employees) Award 1984 that provides for a special allowance payable to 
comptometer or calculating or ledger machine operators; and clause 13(4) of the Building Trades 
(Construction) Award 1987 ǊŜǉǳƛǊŜǎ ŀƴ ŜƳǇƭƻȅŜǊ ǘƻ ǇǊƻǾƛŘŜ ƴƻǘƛŦƛŎŀǘƛƻƴ ōȅ άƭŜǘǘŜǊ ƻǊ ǘŜƭŜƎǊŀƳέ ƻŦ ŀ ŎƘŀƴƎŜ ƻŦ 
meal break arrangement. 
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64. The Amended IR Act is to contain a provision that states the award review process 

described in recommendation [63] may, if necessary or appropriate, be 

undertaken on more than one occasion by the WAIRC with respect to any 

particular award, within the eighteen (18) month period. 

65. The Amended IR Act is to specify the award review process described in 

recommendation [63] is to be undertaken by the WAIRC on notice to all parties set 

out in s 50 of the IR Act and any party to the awards under review, or any other 

party the WAIRC thinks appropriate, and include these parties in the review of, 

consultation about and drafting of any awards and/or amendments to awards. 

66. The Minister is to give consideration to the resources required for the award 

review process described in recommendation [63] to be reasonably carried out 

and take steps to ensure that the WAIRC and participating parties have adequate 

resources to engage in and perform the tasks required by the process. 

67. The Amended IR Act contain a provision that any new awards or amendments 

required to be made to awards as part of the award review process described in 

recommendation [63] be drafted with the intent that they may be readily 

understood by the employers and employees covered by the State industrial 

relations system. 

Term of Reference 7 

Review statutory compliance and enforcement mechanisms with the objectives of: 

(a) ensuring that employees are paid their correct entitlements; 

(b) providing effective deterrents to non-compliance with all State industrial laws and 
instruments; and 

(c) updating ƛƴŘǳǎǘǊƛŀƭ ƛƴǎǇŜŎǘƻǊǎΩ powers and tools of enforcement to ensure they 
are able to effectively perform their statutory functions.  

68. In the Amended IR Act, industrial inspectors are to be empowered:  

(a) To issue infringement notices for breach of record-keeping and pay slip 

obligations. 
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(b) Issue compliance notices, based on the model contained in s 716 of the 

FW Act, if it is in the public interest to do so. 

(c) Issue enforceable undertakings, based on the model contained in s 715 of 

the FW Act, if it is in the public interest to do so. 

69. The Private Sector Labour Relations Division (PSD) of DMIRS is to prepare a written 

public policy to guide the use of the new enforcement mechanisms.  

70. In the Amended IR Act, the penalties that may be imposed by the IMC in 

enforcement proceedings be amended to be equivalent to the penalties set out in 

s 539 of the FW Act, and contain a provision that has the effect that when the 

penalties under s 539 of the FW Act are changed over time, the same changes in 

corresponding penalties apply in the Amended IR Act. 

71. The Amended IR Act is to include provisions comparable to s 550 of the FW Act to 

enable those involved in any contravention of a relevant breach to be penalised 

and/or ordered to rectify any non-payment, or ordered to pay compensation or 

any other amount that the employer may have been ordered to pay.  

72. The Amended IR Act is to include provisions to enable the IMC to impose penalties 

for a breach of the WAES or any applicable award, agreement, or other industrial 

instrument, including but not limited to breaches of long service leave obligations. 

73. The Amended IR Act is to include a section comparable to s 557C of the FW Act to 

the effect that, if, in a contravention proceeding against an employer where an 

applicant makes an allegation in relation to a matter and the employer was 

required to make and keep a record, make available for inspection a record or give 

a pay slip, in relation to the matter, and the employer has failed to comply with 

the requirement, the employer has the burden of disproving the allegation. 

74. The Amended IR Act is to include sections comparable to s 535(4) and s 536(3) of 

the FW Act prohibiting an employer from wilfully making, keeping or maintaining a 

false or misleading employment record or wilfully providing a false or misleading 

pay slip. 
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75. The Amended IR Act is to include provisions comparable to s 112 and s 113 of the 

Fair Trading Act 2010 (WA) to provide for the ability of industrial inspectors to 

share information acquired during an investigation within DMIRS or with other 

State Government or Commonwealth departments or agencies, or to obtain 

relevant information within DMIRS or from another State Government 

department or agency or any Commonwealth department or agency, to the extent 

permitted by any Commonwealth law. 

76. In the Amended IR Act, s 98 of the IR Act is to be amended so that there is no 

restriction on the powers of industrial inspectors only being exercised at an 

άƛƴŘǳǎǘǊƛŀƭ ƭƻŎŀǘƛƻƴέΦ  LƴǎǘŜŀŘΣ ƛƴŘǳǎǘǊƛŀƭ ƛƴǎǇŜŎǘƻǊǎ ŀǊŜ ǘƻ ōŜ ŀōƭŜ ŜȄŜǊŎƛǎŜ ǘƘŜƛǊ 

powers at either: 

(a) The premises where work is or was being performed; or 

(b) Business premises where the inspector reasonably believes there are 

relevant documents or records. 

77. In the Amended IR Act the monetary penalties that may be imposed by the Full 

Bench under s 84A(5) of the IR Act be increased to $10,000 in the case of an 

employer, organisation or association and $2,000 in any other case.  

78. Subject to recommendation [79] the Amended IR Act includes amendments to 

s 49I of the IR Act to include: 

(a) An entitlement under s 49I(2)(b) of the IR Act to make copies of entries in 

records and documents by way of a photograph, video record or other 

electronic means, that is relevant to the suspected breach. 

(b) An entitlement to photograph, or record by video, tape or other electronic 

means the work, material, machinery or appliance that is inspected under 

s 49I(2)(c) of the IR Act, that is relevant to the suspected breach. 
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(c) A civil penalty provision to apply in circumstances comparable to s 504 of 

the FW Act, for any misuse of any documents or other materials obtained 

in exercise of the rights contained in s 49I(2) of the Amended IR Act. 

(d) In s 49I(1) reference to a suspected breach of the Construction Industry 

Portable Paid Long Service Leave Act 1985 (WA). 

79. Recommendation [78] is to be subject to:  

(a) Compliance with the Surveillance Devices Act 1998 (WA). 

(b) Compliance with reasonable site safety requirements applying at the 

premises.  

(c) The protection of intellectual property rights including with respect to 

patents and copyrights. 

80. The Minister give consideration to the actions that should be taken to assist 

employers to understand the changes to the enforcement and compliance laws. 

Term of Reference 8  

Consider whether local government employers and employees in Western Australia 
should be regulated by the State industrial relations system, and if so, how that outcome 
could be best achieved. 

81. In answer to the question contained in the Term of Reference, the Review reports: 

(a) If local government employers in Western Australia are national system 

employers for the purposes of the FW Act, then they are presently covered 

by the Federal industrial relations system. 

(b) In turn this depends upon whether local governments are trading 

corporations under s 51(xx) of the Constitution. 

(c) That issue, either for local government in Western Australia generally, or 

for a specific local government has not as yet been determined by the 

High Court, and unless and until that occurs there can be no legal certainty 



 
 

 
Recommendations Page 30 of 493 

on the issue.  A test case could probably be run on the issue in the 

Federal Court or possibly the High Court. 

(d) To date the preponderance of judicial and industrial commission authority 

favours local governments in Western Australia not being characterised as 

trading corporations.  If, however, the High Court were to focus upon the 

extent of trading activities of local governments to determine whether a 

local government is a trading corporation, then it is possible at least larger 

local governments in Western Australia could be characterised as trading 

corporations.  There is a body of judicial and academic in support of this 

view. 

(e) Although local governments can be described as being part of the body 

politic of Western Australia, that in itself may not be sufficient to avoid 

characterisation as a trading corporation, although it is likely to be at least 

a relevant factor. 

(f) The Western Australian Local Government Association (WALGA) and large 

local governments consider that at least the larger local governments are 

trading corporations, and some past certified agreements have been made 

in the Federal system with unions based on the corporations power where 

the Australian Industrial Relations Commission made a finding the local 

governments were constitutional corporations. 

(g) By far the majority of local government employers and employees in 

Western Australia currently operate within the Federal industrial relations 

system and have done so for some time.  The employment is governed by a 

combination of the Federal Local Government Industry Award 2010, 

enterprise agreements made under the FW Act and common law contracts 

underpinned by the NES.   

(h) The validity of existing enterprise agreements depends upon the local 

government being a trading corporation.  If the local government were not 
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so, the enterprise agreement would be invalid.  That could be tested in the 

Federal Court but has not occurred to date. 

(i) WALGA and large local governments favour remaining in the Federal 

system and point to disruptions if they were moved to the State system. 

(j) Unions support the move into the State system because, in part, of the 

Federal Local Government Industry Award 2010 being inferior to interim 

State awards, a desire to use the State agreement making system and a 

preference for the State system generally. 

(k) The most legally certain process to move local governments to the State 

system is to use the process outlined in s 14(2) of the FW Act; to pass 

legislation that declares each local government not to be a national system 

employer.  To be legally effective under s 14 of the FW Act however, the 

responsible Commonwealth Minister must endorse the declaration. 

(l) The process described in (k) is inherently political, may take some time and 

is not guaranteed to be successful. 

(m) Whilst as part of the State body politic, it could be argued, that local 

governments should be part of the State industrial relations system, there 

may be pragmatic reasons why the Government may not wish, now, to 

attempt to proceed with the process that would, if successful create legal 

certainty and enshrine local government within the State system. 

(n) Whether, in all these circumstances the Government wishes to attempt, at 

this time, to proceed to move local governments to the State system is 

ultimately a political question, having regard to all of the above. 

82. If the Government decides to take steps to ensure that local governments are part 

of the State industrial relations system then it is preferable to do so by the State 

Government introducing legislation into the State Parliament consistent with 

s 14(2) of the FW Act that declares, by way of a separate declaration, that each 

of the bodies established for a local government purpose under the 
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Local Government Act 1995 (WA) is not to be a national system employer for the 

purposes of the FW Act (the declaration). 

83. If the declaration is passed by the State Parliament, the State should then 

expeditiously attempt to obtain an endorsement under s 14(2)(c) and s 14(4) of 

the FW Act by the Commonwealth Minister for Small and Family Business, the 

Workplace and Deregulation, to make the declaration effective (the endorsement). 

84. As a counterpart to recommendation [80], the State enact legislation that has the 

effect, upon the endorsement, of deeming enterprise agreements to be an 

industrial instrument subject to the Amended IR Act.  

85. If the endorsement is obtained, a taskforce be assembled and chaired by a 

representative of DMIRS and include representatives from the Department of Local 

Government, Sport and Cultural Industries, WALGA, the Western Australian 

Municipal, Administrative, Clerical and Services Union of Employees, the Western 

!ǳǎǘǊŀƭƛŀƴ aǳƴƛŎƛǇŀƭΣ wƻŀŘ .ƻŀǊŘǎΣ tŀǊƪǎ ŀƴŘ wŀŎŜŎƻǳǊǎŜ 9ƳǇƭƻȅŜŜǎΩ ¦ƴƛƻƴ ƻŦ 

Workers, Perth, to oversee, monitor, assist, facilitate and progress the transition of 

local government employers and employees between the Federal and State 

industrial relations systems. 
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Attachment A  Award free employees in Western Australia 

The following are examples of employees who are not covered by a State award but who 
work in industries or occupations that could be considered as traditionally award-type 
work and/or who would be covered by a modern award if employed in the national 
industrial relations system. 

 

¶ Aged and disability support workers employed directly by individuals  

¶ Auto wreckers (excluding sales persons) 

¶ Beauty therapists 

¶ Car salespersons 

¶ Clerical/administrative/reception employees working for:  

Á Car yards 

Á Caravan parks  

Á Child care centres  

Á Contract cleaners 

Á Fundraising consultant businesses 

Á Gyms 

Á Interior designers 

Á Interpreting services  

Á Legal firms (e.g. legal secretary)  

Á Mechanical garages  

Á Nightclubs 

Á Occupational therapists 

Á Optometrists  

Á Physiotherapists  

Á Plumbers  

Á Podiatrists  

Á Removalists  

Á Settlement agencies  

Á Swimming pool manufacturers/retailers  

Á Telecommunications businesses  

Á Tourist centres 

Á Veterinary clinics 

¶ Dairy farm workers 

¶ Dance instructors 

¶ Dog/pet groomers  

¶ Enrolled nurses working for doctorsô surgeries  

¶ Flower pickers 

¶ Horse and greyhound breeders and trainers 
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¶ Interior designers  

¶ IT workers ς IT support workers, software developers, website designers etc.  

¶ Market garden workers (if not planting, picking or packing fruit) 

¶ Meter readers 

¶ Nannies  

¶ Shop assistants/salespersons working for:  

Á Mobile phone shops 

Á Party hire businesses  

Á Video/DVD stores 

¶ Newspaper delivery workers employed by Newsagents 

¶ Nightclub employees, including bar staff, glassies, front door staff  

¶ Phlebotomists 

¶ Property managers  

¶ Real estate agents 

¶ Reticulation installers/repairers 

¶ Sign installers 

¶ Swimming pool technicians 

¶ Telemarketers  

¶ Tow truck drivers 

¶ Tree loppers 

¶ Waste industry workers (excluding local government employees) 

¶ Workers in the outer suburbs of Perth making or repairing:  

Á Bags, sacks and textiles 

Á Boots  

Á Particle boards 

Á Plywood and veneer products 

Á Cases and boxes 

Á Rope and twine 
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Glossary 
 

Acronym Full Title  

2018 IR Act Proposed name of the Industrial Relations Act 1979 from the Interim 
Report of the Review 

ABBC Commissioner Commissioner of the Australian Building and Construction 
Commission 

ACTU Australian Council of Trade Unions 

AIRC Australian Industrial Relations Commission 

AIRCFB Australian Industrial Relations Commission Full Bench 

Amended IR Act Suggested name for the revised Industrial Relations Act 1979 

Amendola Report Review of the Western Australian Industrial Relations System; Final 
Report by Mr Steven Amendola, October 2009  

AMWU Australian Manufacturing Workers Union (WA branch) 

AMMA Australian Mines and Metals Association 

Arbitral Bench Industrial Commission Arbitral Bench (Proposed Recommendation 6 
of the Interim Report) 

ATO Australian Taxation Office 

Cawley Review The Industrial Relations Act 1979 and the Western Australian 
Industrial Relations Commission.  A paper, with recommendations, 
presented to Hon. J Kobelke, MLA Minister for Consumer and 
Employment Protection January 2003 by Dr Sally Cawley 

CCIWA Chamber of Commerce and Industry of Western Australia 

CEWA Community Employers WA 

CCS Commission in Court Session 

CEO Chief Executive Officer 

CFMEU Construction, Forestry, Mining and Energy Union, Construction and 
General Division, WA Divisional Branch 

CIPPLSL Act Construction Industry Portable Paid Long Service Leave Act 1985 
(WA) 

CPSU/CSA Community and Public Sector Union WA Branch /  Civil Service 
Association of WA 

DMIRS Department of Mines, Industry Regulation and Safety  

DPC Department of the Premier and Cabinet 

DWER Department of Water and Environmental Regulation 

ELC Employment Law Centre of Western Australia Inc. 
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Acronym Full Title  

EO Act Equal Opportunity Act 1984 (WA) 

ECCWA Ethnic Communities Council of Western Australia  

FCA Federal Court of Australia 

FCAFC Federal Court of Australia Full Court 

FDV Family and Domestic Violence 

Fielding Review Review of Western Australian Labour Relations Legislation ς A 
Report to the Hon. G.D. Kierath MLA, Minister for Labour Relations 
July 1995 by Commissioner G.L. Fielding 

FW Act  Fair Work Act 2009 (Cth) 

FWC Fair Work Commission 

GPG Gender Pay Gap 

Green Bill Labour Relations Legislation Amendment and Repeal Bill 2012 

HS Act Health Services Act 2016 (WA) 

HSUWA Health Services Union of Western Australia 

HIA Housing Industry Association 

IAC Western Australian Industrial Appeal Court  

IC Act  Independent Contractors Act 2006 (Cth)  

ILO International Labour Organization  

ILO Protocol International Labour Organization Protocol of 2014 to the Forced 
Labour Convention 1930  

IR Act Industrial Relations Act 1979 (WA) 

IMC Industrial Magistrates Court of Western Australia  

Judicial Bench Proposed Industrial Commission Judicial Bench (Proposed 
Recommendation 4 of the Interim Report) 

Law Society Law Society of Western Australia 

Legal Practice Board Legal Practice Board of Western Australia 

LG Act Local Government Act 1995 (WA) 

LP Act Legal Profession Act 2008 (WA) 

LSL Act Long Service Leave Act 1958 (WA) 

MAP Ministerial Advisory Panel on Work Health and Safety Reform 

Master Builders Master Builders Western Australia 

Master Grocers Master Grocers Australia (MGA Independent Retailers) 

MCE Act Minimum Conditions of Employment Act 1993 (WA) 
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Acronym Full Title  

MCE Regulations  Minimum Conditions of Employment Regulations 1993 (WA) 

Migration Act Migration Act 1958 (Cth) 

Model WHS Act Model Work Health and Safety Act 

My Place My Place Foundation Inc. 

NES  National Employment Standards in the Fair Work Act 2009 (Cth) 

OD Act Owner-Drivers (Contracts and Disputes) Act 2007 (WA) 

OSH Act Occupational Safety and Health Act 1984 (WA) 

PSA Public Service Arbitrator 

PSAB Public Service Appeal Board 

PSC Public Sector Commission 

PSD Private Sector Labour Relations Division of the Department of 
Mines, Industry Regulation and Safety 

PSM Act Public Sector Management Act 1994 (WA) 

PSMRR Regulations Public Sector Management (Redeployment and Redundancy) 
Regulations 2014 (WA) 

Qld IR Act Industrial Relations Act 2016 (Qld)  

RFTIT Road Freight Transport Industry Tribunal 

SBDC Small Business Development Corporation 

Scarlet Alliance Scarlet Alliance Australian Sex Workers Association 

SES  State Employment Standards (Proposed Recommendation 47 of the 
Interim Report) 

SSTUWA  ¢ƘŜ {ǘŀǘŜ {ŎƘƻƻƭ ¢ŜŀŎƘŜǊǎΩ ¦ƴƛƻƴ ƻŦ ².A. Inc. 

SWS Supported Wage System 

TAFE Technical and Further Education 

TCR General Order Termination, Change and Redundancy General Order 

The Minister Hon. Bill Johnston MLA Minister for Mines and Petroleum; 
Commerce and Industrial Relations; Electoral Affairs; Asian 
Engagement 

The Review Ministerial Review of the State Industrial Relations System 2018 by 
Mr Mark Ritter SC assisted by Mr Stephen Price MLA 

TWU Transport WorkersΩ Union of Australia Industrial Union of Workers 
(WA Branch) 

UFU United Firefighters Union of Australia, West Australian Branch 

WACOSS Western Australian Council of Social Service Inc. 
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Acronym Full Title  

WAES Western Australian Employment Standards  

WAIRC Western Australian Industrial Relations Commission 

WAiS WA Individualised Services 

WALGA  Western Australian Local Government Association 

WAPU Western Australian Police Union 

WAPOU ²ŜǎǘŜǊƴ !ǳǎǘǊŀƭƛŀƴ tǊƛǎƻƴ hŦŦƛŎŜǊǎΩ ¦ƴƛƻƴ 

WASU Western Australian Municipal, Administrative, Clerical and Service 
Union 

WASCA Supreme Court of Western Australia - Court of Appeal 

WCIM Act ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ ŀƴŘ LƴƧǳǊȅ aŀƴŀƎŜƳŜƴǘ !Ŏǘ 1981 (WA) 

WGEA Workplace Gender Equality Agency 

WHS Work Health and Safety 

WHS Act Work Health and Safety Act 2011 (Cth) 

WR Act Workplace Relations Act 1996 (Cth) 

Work Choices Workplace Relations Amendment (Work Choices) Act 2005 (Cth) 

WWC Act Working with Children (Criminal Record Checking) Act 1984 (WA) 
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Chapter 1 Introduction 

1.1 Introduction 

1. On 22 September 2017 the Hon. Bill Johnston MLA, Minister for Mines and 

Petroleum; Commerce and Industrial Relations; Electoral Affairs; Asian 

Engagement (the Minister) announced, on behalf of the State Government, a 

Ministerial Review (the Review) of the State industrial relations system.  The 

Minister announced that Mr Mark Ritter SC,8 assisted by Mr Stephen Price MLA, 

would undertake the Review.  The Minister also announced the Review would be 

supported by a Secretariat, drawn from employees within the Department of 

Mines, Industry Regulation and Safety (DMIRS). 

2. Although the number of employees who are covered by the State system is not 

readily ascertainable, it is estimated to potentially cover between 21.7 per cent to 

36.2 per cent of employees in the State.  In particular, it covers employers who are 

individual unincorporated employers (sole traders), partnerships that are not 

incorporated, some trust business structures, public sector employees, some 

associations and NGOs (non-government organisations), some independent 

schools and, possibly, local government.  Issues relating to local government have 

particular complexities as discussed in Chapter 9. 

1.2 Publication of the Interim Report  

3. On 20 March 2018 the Review published an interim report (the Interim Report).  

The purpose of the Interim Report was to inform the Government, stakeholders 

and the public of the progress made by the Review and to seek further 

consultation, discussions and submissions upon issues that had emerged from a 

consideration of the Terms of Reference, stakeholder meetings, submissions 

received by the Review and proposed or possible recommendations to be made 

by the Review. 

                                                      
8
  Mr Ritter is a barrister at Francis Burt Chambers who practices in the industrial relations and employment law 

field.  As such he has been instructed to act for employers, employees and industrial organisations, including for 
or against stakeholders who have provided submissions to the Review. 
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4. The Interim Report should be read with the Final Report.  It is not the intention of 

the Review to repeat all of the background submissions and analysis that is 

contained in the Interim Report.   

5. The purpose of the Final Report is to set out a summary of issues considered by 

the Interim Report, the details of the subsequent consultations and submissions 

engaged in and received since the publication of the Interim Report, to analyse the 

submissions and issues and to provide recommendations to the Minister. 

1.3 The Announcement of the Review and the Terms of Reference 

6. The Review and Terms of Reference were announced by the Government as 

follows: 

This Ministerial Review is intended to ŘŜƭƛǾŜǊ ƻƴ ǘƘŜ ²ŜǎǘŜǊƴ !ǳǎǘǊŀƭƛŀƴ DƻǾŜǊƴƳŜƴǘΩǎ 
election commitment to review key aspects of the State Industrial relations system.  
The State system has not been comprehensively reviewed and updated since 2002. 

The Western Australian Government does not intend to refer any industrial relations 
powers to the Commonwealth.  As such, the Ministerial Review will be predicated on 
there being no referral of powers. 

The Ministerial Review will be required to take into account the constituency of the 
State industrial relations system, being mainly small business employers and 
employees and State public sector employers and employees.  It is estimated that the 
State system potentially covers from one in five employees (21.7 per cent) to more 
than one third of employees (36.2 per cent). 

The Western Australian Government is committed to a contemporary, accessible State 
industrial relations system for employers and employees and a strong independent 
umpire in the form of the Western Australian Industrial Relations Commission. 

The specific Terms of Reference for the Ministerial Review are outlined below. 

Terms of Reference 

The Ministerial Review of the State industrial relations system is to consider and make 
recommendations with respect to the following matters: 

1. Review the structure of the Western Australian Industrial Relations Commission 
with the objective of achieving a more streamlined and efficient structure. 

2. Review the jurisdiction and powers of the Western Australian Industrial Relations 
Commission with the objective of examining the access for public sector 
employees to the Western Australian Industrial Relations Commission on a range 
of matters for which they are currently excluded. 

3. Consider the inclusion of an equal remuneration provision in the Industrial 
Relations Act 1979 with the objective of facilitating the conduct of equal 
remuneration cases and other initiatives in the Western Australian Industrial 
Relations Commission. 
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4. wŜǾƛŜǿ ǘƘŜ ŘŜŦƛƴƛǘƛƻƴ ƻŦ άŜƳǇƭƻȅŜŜέ ƛƴ ǘƘŜ Industrial Relations Act 1979 and the 
Minimum Conditions of Employment Act 1993 with the objective of ensuring 
comprehensive coverage for all employees. 

5. Review the minimum conditions of employment in the Minimum Conditions of 
Employment Act 1993, the Long Service Leave Act 1958 and the Termination, 
Change and Redundancy General Order of the Western Australian Industrial 
Relations Commission to consider whether: 

(a) the minimum conditions should be updated;  and 

(b) there should be a process for statutory minimum conditions to be 
periodically updated by the Western Australian Industrial Relations 
Commission, without the need for legislative change. 

6. Devise a process for the updating of State awards for private sector employers 
and employees, with the objectives of: 

(a) ensuring the scope of awards provide comprehensive coverage to 
employees; 

(b) ensuring awards reflect contemporary workplaces and industry, without 
reducing existing employee entitlements; 

(c) ensuring awards are written in plain English and are user friendly for both 
employers and employees;  and 

(d) ensuring that any award updating process is driven by the Western 
Australian Industrial Relations Commission, with appropriate input from 
the award parties and other relevant stakeholders. 

7. Review statutory compliance and enforcement mechanisms with the objectives 
of: 

(a) ensuring that employees are paid their correct entitlements; 

(b) providing effective deterrents to non-compliance with all State industrial 
laws and instruments;  and 

(c) ǳǇŘŀǘƛƴƎ ƛƴŘǳǎǘǊƛŀƭ ƛƴǎǇŜŎǘƻǊǎΩ powers and tools of enforcement to ensure 
they are able to effectively perform their statutory functions. 

8. Consider whether local government employers and employees in Western 
Australia should be regulated by the State industrial relations system, and if so, 
how that outcome could be best achieved. 

7. Although as stated, it is not the intent of the Review to repeat all that which is 

contained in the Interim Report, it is important to set out the contents of a media 

statement published by the Minister on 22 September 2017, which said, 

relevantly: 

The McGowan Government today announced the commencement of its review into 
the State industrial relations system.  

Χ 
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The State system has not been comprehensively reviewed and updated since 2002, 
and the industrial relations and employment environment has changed significantly 
since then.   

The aim of the review is to deliver a State industrial relations system that is 
contemporary, fair and accessible.  

It will also develop a process to modernise State awards for private sector employers 
and employees. 

Χ 

{ǘŀƪŜƘƻƭŘŜǊǎ ǿƛƭƭ ōŜ ŎƻƴǎǳƭǘŜŘ ŀƴŘ ƎƛǾŜƴ ǘƘŜ ƻǇǇƻǊǘǳƴƛǘȅ ǘƻ ƳŀƪŜ ǎǳōƳƛǎǎƛƻƴǎΧ 

The McGowan Government is pleased to announce the delivery of its election 
commitment to review the State industrial relations system. 

The State system needs to be updated to address the changed employment 
environment and to meet the need to its constituents ς predominantly small business 
employees and employees, and the public sector.   

We are committed to ensuring the State industrial relations system is modernised and 
the review will provide a blueprint on how best to do this. 

8. For similar reasons it is appropriate to repeat what was said at [30] of the Interim 

Report, as follows: 

A day prior to the release of the media statement and public announcement of the 
Review, the Minister informed a Legislative Assembly Estimates Committee about the 
Review.  The Minister read out the Terms of Reference, announced who would be 
conducting the Review and also made the following comments: 

(a) The Minister had received correspondence from the Hon Michaelia Cash, the then 
Commonwealth Minister for Employment, who drew to his attention the 
intention of the Federal GƻǾŜǊƴƳŜƴǘ ǘƻ ǎƛƎƴ ǿƘŀǘ ǘƘŜ aƛƴƛǎǘŜǊ ŘŜǎŎǊƛōŜŘ ŀǎ άǘƘŜ 
anti-ǎƭŀǾŜǊȅ ŎƻǾŜƴŀƴǘ ǘƘŀǘ ƛǎ ŎǳǊǊŜƴǘƭȅ ōŜƛƴƎ ŘƛǎŎǳǎǎŜŘ ƛƴǘŜǊƴŀǘƛƻƴŀƭƭȅέΦ  ¢ƘŜ 
Minister said: 

The Federal Government cannot sign that document because the definition 
of employee in Western Australia excƭǳŘŜǎ ŎŜǊǘŀƛƴ ǇŜƻǇƭŜΧ ώǘƘŀǘϐ L ǿƻǳƭŘ 
probably consider to be employees.  It excludes people who work in 
domestic homes directly for the residents of that home. For example, a 
person who is employed as a nanny is excluded from the industrial relations 
system in Western Australia.  That means that the Commonwealth 
Government cannot sign the anti-slavery arrangements that are being 
discussed internationally because Western Australia continues to allow 
slavery.  The principal reason for including a definition oŦ άŜƳǇƭƻȅŜŜέ ώǿƛǘƘƛƴ 
the Terms of Reference] is to amend the Act to remove slavery from the laws 
of Western Australia.9 

                                                      
9
  Western Australia, Parliamentary Debates, Legislative Assembly Estimates Committee A, Hansard, Thursday 21 

September 2017 E440-2.  
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9. ¢ƘŜ aƛƴƛǎǘŜǊΩǎ ǊŜŦŜǊŜƴŎŜ ǘƻ ǘƘŜ άŀƴǘƛ-ǎƭŀǾŜǊȅ ŎƻǾŜƴŀƴǘέ ƛǎ ǘƻ ǘƘŜ LƴǘŜǊƴŀǘƛƻƴŀƭ 

Labour Organization (ILO) Protocol of 2014 to the Forced Labour Convention 1930.   

1.4 The Content of the Terms of Reference and Submissions on Issues Outside of the 
Term of Reference  

10. As mentioned in the Interim Report, the Review was not involved in any way with 

drafting the Terms of Reference.  The Review has had to consider the meaning and 

construction of the Terms of Reference, as part of the undertaking of the Review.  

In doing so, the Review has taken into account what the Minister said in the 

comments referred to above about the purpose of the Review.   

11. The Review also reiterates a comment made in the Interim Report about opinions, 

ideas and suggestions made to the Review that are outside the Terms of 

Reference.  The fact that these matters cannot be considered by the Review does 

not mean they are not worthy of consideration by the Minister and Government.  

It just means that the Review cannot consider and report on the topics as part of 

this Review.  Attachment 1A to this chapter sets out a list of these matters, for 

possible further consideration by the Minister. 

1.5 The Historical Context to the Review   

12. In Chapter 1 of the Interim Report the Review set out what it considered to be the 

important historical context for the Review. 

13. This included the change in the Commonwealth/State paradigm on industrial 

relations systems and laws that was affected in 2005 and thereafter.  In particular, 

this occurred because of the enactment by the Commonwealth Government of 

the Workplace Relations Amendment (Work Choices) Act 2005 (Work Choices), 

followed by in 2009, the Fair Work Act 2009 (FW Act) and related legislation which 

built upon and expanded the Federal workplace relations system established by 

Work Choices. 

14. As set out in the Interim Report, the FW Act, like Work Choices, was based upon 

the corporations power under the Commonwealth Constitution.  Both Acts 
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ŜȄǇǊŜǎǎŜŘ ŀ ŎƭŜŀǊ ƛƴǘŜƴǘƛƻƴ ǘƻ ƎŜƴŜǊŀƭƭȅ άŎƻǾŜǊ ǘƘŜ ŦƛŜƭŘέ ǘƻ ŜȄŎƭǳŘŜ {ǘŀǘŜ 

industrial laws.   

15. As set out in the Interim Report, the other States of Australia have all referred 

legislative powers to the Commonwealth in respect of private sector employers 

and employees.  Western Australia remains the only State not to have done this.  

As sŜǘ ƻǳǘ ōȅ ǘƘŜ ¢ŜǊƳǎ ƻŦ wŜŦŜǊŜƴŎŜ ŀƴŘ ǘƘŜ aƛƴƛǎǘŜǊΩǎ ŎƻƳƳŜƴǘǎ ƘƻǿŜǾŜǊΣ ǘƘŜǊŜ 

is no intention in the present State Government to refer these powers.  This 

followed the pattern of previous State Governments, of both political persuasions, 

not to do so. 

16. As also summarised in the Interim Report, the FW Act does not exclude all 

industrial relations laws from applying to national system employers and 

employees operating within the State of Western Australia.  Additionally, the 

States are not precluded from making laws on some topics.  In particular, s 27 of 

the FW Act set out matters that remain within the province of State Governments.  

They include, relevantly, occupational health and safety, long service leave, the 

regulation of employer and employee associations and claims for the enforcement 

of contracts of employment.   

17. The Interim Report set out in Chapter 1 Statistics and Information about Relevant 

Background Issues including who is covered by the State industrial relations 

system, declines in trade union membership and the industrial relations systems 

and laws operating in other States of Australia.  Note should be taken of those 

parts of the Interim Report as providing important context for and to the Review. 

1.6 Work Done by the Review since the Publication of the Interim Report  

18. Since the publication of the Interim Report, the Review has: 

(a) Written to stakeholders to inform them about the Interim Report and 

provide the opportunity to make submissions in response to the Interim 

Report. 
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(b) In particular, the Review wrote to each of the people, bodies and 

organisations who had provided a written submission to the Review prior 

to the publication of the Interim Report to advise them of that publication 

and the opportunity to make further submissions. 

(c) Corresponded and had meetings with Chief Commissioner Scott and 

Registrar Bastian of the Western Australian Industrial Relations 

Commission (WAIRC) to obtain statistics, information and opinions 

relevant to the contents of the Interim Report. 

(d) Through the Secretariat a number of stakeholders were asked whether 

they would like to meet with the Review to discuss the Interim Report.  A 

number of stakeholders took up this opportunity and 11 meetings were 

held between 3 April and 23 April 2018.  Similar to the stakeholder 

meetings that occurred prior to the publication of the Interim Report, the 

Review has found these meetings to be useful in facilitating a direct 

exchange of comments, concerns, criticisms and ideas about the contents 

of the Interim Report. 

(e) Received 49 written submissions in response to the Interim Report from 

bodies, institutions and individuals, and 8 submissions in reply to other 

stakeholder submissions that had been provided and made public on the 

internet site maintained by the Secretariat.  Attachment 1B contains a list 

of those who provided written submissions, with the exception of any 

organisation or person who wished to make a private submission.  On 

some issues arising from the submissions, the Review has corresponded 

with the author to obtain additional information, clarification or comment 

upon information that may affect an issue or submission.  Consistently 

with the position taken prior to the publication of the Interim Report, the 

WAIRC has not made a public written submission.  The views of the WAIRC 

have, however, been conveyed to the Review in the meetings and 

correspondence referred to above.  As stated in the Interim Report, 

additionally, the Annual Reports of the Chief Commissioner contain 
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information relevant to understanding the position of the WAIRC on issues 

related to the Terms of Reference. 

(f) Attended informal meetings with the Minister and Ministerial staff about 

issues arising from the Interim Report and stakeholder meetings.   

(g) Engaged in meetings with Ms Carmel McGregor who has, as set out in 

Chapter 3, has been appointed by the Government to conduct a review 

into the Public Sector Commission (PSC). 

(h) Considered and analysed the written submissions received.  As with the 

Interim Report, the analysis of the public submissions is included in the 

individual chapters of the Final Report that deal with each Term of 

Reference.   

1.7 General Recommendations ï the Amendment and Expansion of the Industrial 
Relations Act 

19. As set out in the Interim Report, the Terms of Reference require the Review to 

look at contemporary issues for the State industrial relations system and try to 

provide recommendations to take things into the immediate future. 

20. Based upon the analysis in the Interim Report and what follows in the Final 

Report, the Review is of the opinion that the IR Act needs to be updated and 

should be renamed to be called the Industrial Relations Act 20XX (WA) (the 

Amended IR Act).10 

21. In the Interim Report the Review said the updating and renaming of the IR Act 

would allow for the correction of some of the more basic problems in 

understanding the legislation.  It was stated that the IR Act is currently replete 

with numerical complications in its sections, gender specific personal pronouns 

and could not be said to have a plain English drafting style.   

                                                      
10

  The name to be given to the Act should reflect the year in which it is passed. 
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22. In the proposed recommendations that accompanied the Interim Report, the 

Review put forward three general recommendations intended to carry these 

points into effect. 

23. At stakeholder meetings and in submissions from UnionsWA and affiliate unions, 

there was a clearly expressed concern about the recommendation for a plain 

English drafting style to the IR Act.  It was explained that in the experience of the 

unions, the consequence of an attempt to produce a plain English drafting style 

has led to a reduction in entitlements for employees.  Bitter experiences in the 

Federal system were related to the Review.  The Review reiterates that the 

reference to a plain English drafting style was intended to do no more than convey 

that where amendments to the IR Act were to be made, they should be written 

with a view towards the IR Act being as readily understandable as possible to the 

people who use the Western Australian industrial relations system.  As outlined, 

these are generally, in the private sector, small businesses and their employees. 

24. The Review understands however the concerns expressed and also that there can 

be an accepted or understood construction of certain sections of the IR Act which 

should not be lost by any subtle but unintentionally significant amendments to the 

IR Act.   

25. The Review is also informed that it is the general practice of the Parliamentary 

/ƻǳƴǎŜƭΩǎ hŦŦƛŎŜ ǘƻ ǘǊȅ ǘƻ ŜƴǎǳǊŜ ǘƘŀǘ ŀƳŜƴŘƳŜƴǘǎ ŀǊŜ ǿǊƛǘǘŜƴ ƛƴ ǿƘŀǘ ƳƛƎƘǘ ōŜ 

called plain English.  For these reasons, the recommendations to be made by the 

Review do not now include this suggestion. 

26. The general recommendations to be made by the Review are as follows: 

1. The Industrial Relations Act 1979 (WA) (the IR Act) be amended, in 

accordance with these recommendations and be renamed the Industrial 

Relations Act 20XX11 (WA) (the Amended IR Act). 

2. The Amended IR Act is to be reviewed after three years of operation. 

                                                      
11

  The recommendation is that the Amended IR Act should have the year that it is passed as part of its. 
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3. In the Amended IR Act there is to be a removal of all gender specific 

language from the IR Act.  

27. General recommendation 2 is to provide for there to be a general review of the 

IR Act, together with any amendments made as a consequence of this Review to 

see if it is effectively achieving what is required and intended. 

1.8 Overview of Recommendations in Response to the Specific Terms of Reference 

28. As a consequence of the analysis contained in response to the specific Terms of 

Reference, the Review is of the opinion that the Amended IR Act should combine 

in the one piece of legislation the subject matters now covered by other 

legislation; as well as a general order of the WAIRC, the Termination, Change and 

Redundancy General Order.  The intention is to enhance, hopefully, the prospect 

that an employer or employee within the State industrial system, will be able to 

ascertain the laws that apply to their employment relationship.  The topics of 

minimum conditions of employment, currently within the Minimum Conditions of 

Employment Act 1993 (WA) (MCE Act) and long service leave that is at presently 

incompletely covered by the Long Service Leave Act 1958 (WA) (LSL Act) should 

become part of the Amended IR Act. 

29. Additionally, the Review recommends, in response to Term of Reference 5, that 

there should, to replace the MCE Act, be a set of State employment standards, 

called the Western Australian Employment Standards (WAES) that covers the 

minimum conditions of employment that should apply in Western Australia.  The 

topics covered by the WAES are generally based upon those which, at a Federal 

level, are contained in the National Employment Standards (NES) in the FW Act, 

unless there already exists a superior standard under the MCE Act, and with the 

significant addition of family and domestic violence leave (FDV leave). 

30. The presence within the Amended IR Act of the WAES will hopefully make less 

piecemeal the legislation and awards that need to be consulted to ascertain the 

minimum conditions of employment of employees within the State system. 
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31. State awards are the focus of Term of Reference 6.  As set out in Chapter 7 of the 

Interim Report, as well as in this Final Report, the Review is of the opinion that the 

State award system is in the need of some rejuvenation.  The Interim Report 

contained a proposed recommendation that State awards be reviewed and 

replaced by new awards to be made by the WAIRC over a period of 3 years.  The 

suggestion in the Interim Report was that the new awards have industry and 

occupation based scope and coverage.   

32. The stakeholder meetings and submissions received upon that proposed 

recommendation were, overall, not supportive of it, or at least some of its 

component parts.  Emphasis was placed upon the resource intensive nature of 

such a process and the prospect that it would lead to either a reduction in 

employee entitlements (despite a legislative command for this not to occur) or 

increased costs for businesses operating within the State system. 

33. Due to these considerations the Review focussed on finding alternative methods 

that might be engaged in to try and resolve the major problems with State private 

sector awards as discussed in the Interim Report, without the drawbacks 

identified in the stakeholder submissions. 

34. ¢ƘŜ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴ ǿƛǘƘ ǊŜǎǇŜŎǘ ǘƻ ¢ŜǊƳ ƻŦ wŜŦŜǊŜƴŎŜ с Ŏƻƴǘŀƛƴǎ ǘƘŜ wŜǾƛŜǿΩǎ 

proposal as to how to best achieve this.  It involves the WAIRC undertaking a 

process of review of State awards to try and ensure that employees who are not 

covered by State awards to obtain coverage either by an amendment to the scope 

clauses of existing awards or the creation of a new award.  Additionally, the 

review process will be aimed at the removal of terms of awards that are 

incompatible with the minimum wage, the WAES (as statutory minimum 

conditions of employment), the Equal Opportunity Act 1984 (WA) (the EO Act), or 

ǘƘŀǘ ŀǊŜ ƻōǎƻƭŜǘŜΦ  9ȄŀƳǇƭŜǎ ƻŦ ƻōǎƻƭŜǘŜ ǘŜǊƳǎ ŀǊŜ ŎƻƴǘŀƛƴŜŘ ƛƴ ǘƘŜ wŜǾƛŜǿΩǎ 

recommendation. 
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35. Term of Reference 3 asked the Review to consider whether there ought to be an 

equal remuneration provision in the industrial relations legislation of the State.  As 

set out in the Interim Report there is a considerable gender pay gap in Western 

Australia and the Review is of the opinion that the WAIRC ought to be armed with 

the tools necessary to do what it can to enhance equal remuneration.  Chapter 4 

of the Final Report affirms the preliminary opinion of the Review that the 

Amended IR Act ought to include an equal remuneration provision modelled upon 

the system operating in Queensland. 

36. Term of Reference 7 required the Review to consider the mechanisms for 

enforcement of employment and industrial entitlements.   

37. The submissions received upon the proposed recommendations contained in the 

Interim Report affirmed the preliminary opinion of the Review that the tools of 

enforcement are inadequate and out of date.  The maximum penalties that may 

be imposed on infringing employers are too low as compared with the FW Act and 

in contemporary times.  Additionally, the Review is of the opinion that the 

methods that may be used to enforce conditions of employment, short of 

commencing court proceedings, are inadequate and should be broadened.  One of 

the recommendations made by the Review is for liability for a civil penalty to apply 

to an employer who has breached the LSL Act.  At present there is no such 

penalty.  

38. As set out in the Interim Report, the Review looked at the right of entry provisions 

for authorised representatives of organisations who may enter onto work sites, 

inspect records and collect evidence in support of possible breaches of industrial 

legislation.  The Review set out in the Interim Report, that it held the preliminary 

opinion there ought to be a fit and proper person test to obtain and hold a right of 

entry certificate.  The preliminary opinion met with a significant quantity of 

comment and discussion at stakeholder meetings and in submissions.  In 

reviewing these materials, the Review has formed the opinion that considers that, 

given the confines of the Terms of Reference and the submissions provided upon 

the proposed recommendation, it is inappropriate to make any recommendation 
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on the topic.  It is a topic, of course that the Minister can consider if he chooses to 

do so.  Observations made about the circumstances within which a right of entry 

may be suspended or revoked are included in Chapter 7 of the Final Report and of 

course the Minister may have regard to these.  Chapter 7 also discusses ways in 

which the Review considers that rights of entry need to be enhanced to support 

the investigation of possible breaches of industrial instruments or legislation, so as 

to increase the prospects that employees will obtain their entitlements.  This 

includes the recording of evidence by electronic means to support the 

investigation of a possible breach of industrial laws, coupled with safeguards to be 

imposed to try to limit the risk of information misuse.  

39. Term of Reference 8 required the Review to look at the position of local 

government within the State industrial relations system.  As was anticipated by 

the Interim Report, there were substantial submissions made in response to the 

preliminary opinion of the Review that the State should make efforts to try and 

ensure that local government employers and employees were within the State 

industrial relations system.  As set out in Chapter 9, whether or not local 

governments and their employees are part of the national system, on the basis 

that they are trading corporations, remains a vexed and uncertain issue.  It will 

remain so unless and until there is a decision on it by the High Court.  As set out in 

Chapter 9, at present the preponderance of judicial and industrial commission 

decisions on the issue favour local governments in Western Australia not being 

characterised as trading corporations, but there is no certainty that the High Court 

will so decide.  As set out in Chapter 9, the Constitution Act 1889 (WA) provides 

άǘƘŜ ƭŜƎƛǎƭŀǘǳǊŜ ǎƘŀƭƭ Ƴŀƛƴǘŀƛƴ ŀ ǎȅǎǘŜƳ ƻŦ ƭƻŎŀƭ ƎƻǾŜǊƴƛƴƎ ōƻŘƛŜǎέΣ ŀƴŘ ƭƻŎŀƭ 

governments may be seen as part of the body politic of the State.  There are 

however, academic commentators and some judicial decisions which favour the 

possible characterisation of local governments as trading corporations.  The 

preliminary opinion of the Review was that it was preferable that, as in New South 

Wales, Queensland and South Australia, steps be taken to bring local government 

within the State system.  Submissions to the Review since the Interim Report have 

however provided additional information on the nature and extent of the possible 
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consequences of such a change.  Relevant to this is that by far the overwhelming 

number of local governments and local government employees in the State 

currently operate within the Federal industrial relations system.  These issues are 

set out at length in Chapter 9.  There are clearly political issues involved in 

determining whether, at this point in time, local government employers and 

employees should or should not be part of the State system.  Ultimately, the 

Review reports that as such, it is a matter for the State Government to make a 

determination on, having regard to these considerations.   

40. An alternative, which could be acted upon by a local government, union and with 

{ǘŀǘŜ DƻǾŜǊƴƳŜƴǘ ƛƴǘŜǊǾŜƴǘƛƻƴ ƛǎ ŦƻǊ ŀǘǘŜƳǇǘǎ ǘƻ ōŜ ƳŀŘŜ ǘƻ ǇǊŜǎŜƴǘ ŀ άǘŜǎǘ ŎŀǎŜέ 

before the Federal Court or the High Court for a determination upon whether a 

particular local government is, or is not, a trading corporation. 

41. Term of Reference 4 asked the Review to look at the exclusions of employees 

from coverage under the IR Act and the MCE Act.  An impetus for this was that the 

exclusions have been identified as problematic to Australia signing ILO Protocol of 

2014 to the Forced Labour Convention. There are also the contemporary 

ǇǊƻōƭŜƳŀǘƛŎ ƛǎǎǳŜǎ ƻŦ ǘƘŜ ŘŜǾŜƭƻǇƛƴƎ άƎƛƎ ŜŎƻƴƻƳȅέ ŀƴŘ ǘƘŜ ƛƴŎǊŜŀǎƛƴƎ ƴǳƳōŜǊǎ 

of people who are employed to perform work in the homes of others, including in 

the aged care and disability services sector. 

42. In considering this Term of Reference the Review followed the general principle 

that all employees should be entitled to the minimum employment standards of 

the State and participate in the State industrial relations system, if they are not 

covered by the Federal system.  The opinion of the Review therefore is that the 

exclusions should be removed.  As foreshadowed in the Interim Report however, 

with respect to the gig economy, the conclusion of the Review is that there is 

little, at present, that the State can do to effectively legislate about the 

relationship between the companies operating in the gig economy and the people 

who are engaged to work by or through them.  This is because of s 109 of the 

Commonwealth Constitution in combination with the nature and extent of the 

coverage of the FW Act and the Independent Contractors Act 2006 (Cth) (IC Act).  
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Due to this the Review suggests a taskforce be assembled to monitor the situation 

and advise the State government on what might be done practically and/or 

legislatively, in the future, to try to combat concerns that may emerge or solidify.  

The chapter also makes recommendations about possible coverage of the 

Amended IR Act over employees of foreign states or consulates, sex workers and 

non-citizens who are engaged to work but who do not have a valid visa to do so. 

43. Chapter 3 of the Final Report is about Term of Reference 2 and the access of 

public sector employees to the WAIRC.  As set out in the Interim Report, the 

present regime is overly technical and complex without any concomitant good 

reason for this.  The system separates different parts of the public sector into 

different pathways of rights, jurisdictions and remedies.  The submissions received 

in response to the Interim Report have affirmed the preliminary opinion of the 

Review that this needs to change.  The focus of Chapter 3 of the Final Report is 

upon how this can best occur to create a commonality of rights for public sector 

employees.  Included within the recommendations made is for the abolition of the 

Public Service Arbitrator (PSA), the Public Service Appeal Board (PSAB) and the 

Railways Classification Board that are, in the opinion of the Review, now 

unnecessary constituent authorities of the WAIRC. 

44. The Review has also had the occasion to consider how a public sector employee 

may challenge an allegation of a breach of the standards set by the Public Sector 

Commissioner under the PSM Act.  In the opinion of the Review, the system is in 

need of an overhaul so that if there is an alleged breach of a standard, that is not 

expeditiously and adequately dealt with by the employing agency, the issue may 

be referred to the WAIRC.   

45. As part of its recommendations, the Review also considers that there ought to be 

an inclusion in the IR Act, for both public and private sector employees, of an 

entitlement to seek a stop-bullying order from the WAIRC.  The recommendation 

is that generally this entitlement ought to be modelled on the relevant provisions 

in the FW Act. 
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46. Chapter 3 also includes recommendations relevant to police officers, prison 

officers and youth custodial officers within the State industrial relations system.  

47. That leaves Term of Reference 1 about the structure of the WAIRC.  The future 

structure of the WAIRC is to some extent dependent upon whether there is an 

implementation of other recommendations.  However, the Review is of the 

opinion that the WAIRC ought to continue as a body that is generally available for 

those covered by the State system to resolve industrial disputes and make orders 

and awards that affect the terms and conditions of employment, albeit not 

inconsistently with the WAES.  

48. One concern expressed in the Interim Report, was about the denial of contractual 

benefits jurisdiction being held by the WAIRC.  After receipt of submissions, 

however, set out in Chapter 2, the Review has formed the opinion that the 

jurisdiction ought to generally remain with the WAIRC. 

49. The possible future structure of the WAIRC, as suggested in the Interim Report, 

met with some criticism from those who provided submissions to the Review.   

50. In light of this, the Review has altered its views as to what the future structure of 

the WAIRC ought to be.  In the opinion of the Review, the position of President of 

the WAIRC, that has been part of the WAIRC since legislated for in 1979, ought to 

be abolished.  Instead, the role and responsibilities of the President ought to be 

subsumed into the position of the Chief Commissioner of the WAIRC.  As part of 

this recommendation, the Review believes the qualifications for the office of Chief 

Commissioner ought to be changed, so that either legal experience, or, a legal 

ǉǳŀƭƛŦƛŎŀǘƛƻƴ ŎƻǳǇƭŜŘ ǿƛǘƘ ŦƛǾŜ ȅŜŀǊǎΩ ŜȄǇŜǊƛŜƴŎŜ ŀǎ ŀ ƳŜƳōŜǊ ƻŦ ǘƘŜ ²!Lw/ ƻr 

another industrial commission or court, is a prerequisite for appointment as Chief 

Commissioner.   

51. If the Chief Commissioner takes on the role and responsibilities of the President, 

ǘƘŜǊŜ ǿƛƭƭ ǘƘŜƴ ōŜ ƴƻ ƴŜŜŘ ŦƻǊ ǘƘŜ άWǳŘƛŎƛŀƭ .ŜƴŎƘέ ƻǊ ǊŜƴŀƳƛƴƎ ƻŦ ǘƘŜ /ommission 

ƛƴ /ƻǳǊǘ {Ŝǎǎƛƻƴ ŀǎ ǘƘŜ ά!ǊōƛǘǊŀƭ .ŜƴŎƘέΣ ǿƘƛŎƘ ǿŜǊŜ ŘƛǎŎǳǎǎŜŘ ŀƴŘ ǇǊƻǇƻǎŜŘ ŀǎ 

recommendations in the Interim Report.  Instead, the Full Bench of the WAIRC can 
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remain and be constituted by the Chief Commissioner and two other 

Commissioners.  The Commission in Court Session can simply be renamed the Full 

Bench, to avoid the confusions inherent in its current name. 

52. Although there is a recommended change to the qualifications for the position of 

Chief Commissioner and Senior Commissioner, as noted in Chapter 2, the present 

and previous most recent Chief Commissioners both satisfy these qualifications, as 

does the present Senior Commissioner and current Acting Senior Commissioner.   

53. The Review has also affirmed its opinion that the Industrial Appeal Court (IAC) 

ought to be abolished and replaced by a system that would allow appeals on 

questions of law to be heard and determined by the Court of Appeal of the 

Supreme Court of Western Australia, after leave is granted.  This would involve an 

enlargement of the narrow present possible grounds of appeal to the IAC.   

54. Chapter 2 also discusses and proposes changes to the retirement age of the 

members of the WAIRC, and the possibility of dual appointments to both the 

WAIRC and the Fair Work Commission (FWC). 

55. Chapter 2 also discusses particular processes engaged in by the WAIRC and 

whether there ought to be any amendment to them.  For example, after receiving 

submissions from stakeholders, the Review is of the opinion that the WAIRC ought 

to remain a no costs jurisdiction and that generally the present restriction upon 

legal representation within the WAIRC ought to remain as it is currently in s 31 of 

the IR Act.  The Review has recommended, however, a tighter control over agents 

who may appear for parties within the WAIRC.   
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Attachment 1A Issues outside of the Terms of Reference of the Review 

¶ Unfair dismissal 

¶ Agreement making 

¶ General protections/adverse action 

¶ Individual employee access to the WAIRC 

¶ Industrial action 

¶ Regulation of unions 

¶ Labour hire 

¶ Referral of industrial relations powers for the private sector to the Commonwealth 

¶ Issues relating to the substance of the Construction Industry Portable Paid Long Service 

Leave Act 1985  

¶ The possibility of having a portable long service leave system in industries other than the 

construction industry 

¶ Post-employment restraints 

¶ Sham contracting 

¶ Aspects of the Labour Relations Legislation Amendment and Repeal Bill 2012 (on issues that 

are not covered by the Terms of Reference) 

¶ Amendola Report recommendations (on issues that are not covered by the Terms of 

Reference) 

¶ Online filing (elodgement) and case management system in the Industrial Magistrates Court 

¶ Whether there ought to be a requirement for a fit and proper person test for those who are 

to be granted a right of entry under s 49I of the IR Act 

¶ Whether the facts and circumstances in which a right of entry holder can have their right of 

entry revoked or suspended under s 49J of the IR Act ought to be broadened 
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Attachment 1B Public Submissions on the Interim Report of the Review 

¶ !ǳǎǘǊŀƭƛŀƴ aŀƴǳŦŀŎǘǳǊƛƴƎ ²ƻǊƪŜǊǎΩ ¦ƴƛƻƴ ²! .ǊŀƴŎƘ 

¶ Australian Mines and Metals Association 

¶ Chamber of Commerce and Industry of Western Australia 

¶ City of Canning 

¶ Community Employers WA 

¶ Community and Public Sector Union WA Branch / Civil Service Association of WA Inc 

¶ Construction, Forestry, Mining and Energy Union, Construction and General Division, WA 
Divisional Branch 

¶ Department of Communities 

¶ Department of Health 

¶ Department of Justice 

¶ Department of the Premier and Cabinet 

¶ Department of Water and Environmental Regulation 

¶ Employment Law Centre of Western Australia Inc 

¶ Ethnic Communities Council of Western Australia 

¶ Health Services Union of Western Australia  

¶ Housing Industry Association 

¶ Legal Practice Board of Western Australia 

¶ Master Builders Western Australia  

¶ Master Grocers Australia (MGA Independent Retailers) 

¶ My Place Foundation Inc. 

¶ Mr Peter Katsambanis MLA 

¶ National Trust Western Australia 

¶ Public Sector Commission 

¶ Public Transport Authority and Main Roads Commission (joint submission) 

¶ Scarlet Alliance Australian Sex Workers Association 

¶ Slater & Gordon Lawyers 

¶ Small Business Development Corporation 

¶ The Law Society of Western Australia 

¶ The State School Teachers' Union of W.A. (Inc.) 

¶ ¢ǊŀƴǎǇƻǊǘ ²ƻǊƪŜǊǎΩ ¦ƴƛƻƴ ƻŦ !ǳǎǘǊŀƭƛŀ LƴŘǳǎǘrial Union of Workers ς WA Branch 

¶ UnionsWA 

¶ United Firefighters Union of Australia West Australian Branch 

¶ United Voice 

¶ vegetablesWA 
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¶ Western Australian Council of Social Service  

¶ WA Individualised Services 

¶ Western Australian Local Government Association 

¶ WA Municipal, Administrative, Clerical and Services Union of Employees (WASU) 

¶ WA Police Union  

¶ WA Prison Officers' Union 

 
Note: In addition to the above there were nine confidential Submissions on the Interim Report 
received by the Review.  
 
Public Submissions in Reply 

¶ Community and Public Sector Union SPSF Group, WA Branch/ Civil Service Association of 
WA Inc 

¶ Master Builders Western Australia  

¶ ¢ǊŀƴǎǇƻǊǘ ²ƻǊƪŜǊǎΩ ¦ƴƛƻƴ ƻŦ !ǳǎǘǊŀƭƛŀ LƴŘǳǎǘǊƛŀƭ ¦ƴƛƻƴ ƻŦ ²ƻǊƪŜǊǎ ς WA Branch 

¶ WA Prison Officers' Union 

 
Note: In addition to the above there were four confidential Submissions in Reply received by the 
Review. 
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Chapter 2 Structure of the Western Australian Industrial Relations Commission 

2.1 The Term of Reference 

57. The first Term of Reference reads as follows: 

The Ministerial Review of the State Industrial Relations System is to consider and 

make recommendations with respect to the following matters: 

1. Review the structure of the Western Australian Industrial Relations Commission 
with the objective of achieving a more streamlined and efficient structure. 

58. The Term of Reference is expressed as a command to undertake a review for a 

specific purpose.  The Review is of the structure of the WAIRC.  The purpose is the 

aim of achieving a more streamlined and efficient structure.  As set out in the 

Interim Report, tƘŜ ǇƘǊŀǎŜ άǎǘǊŜŀƳƭƛƴŜŘ ŀƴŘ ŜŦŦƛŎƛŜƴǘέ ƛǎ ǎƻƳŜǘƛƳŜǎ ǳǎŜŘ ŀǎ ŀ 

synonym or code for a cost cutting or savings measure.  As there stated, the 

Review does not think the phrase should be understood in this way.  This is 

because simply creating a structure that might cost less could, in one sense, be a 

ƳƻǊŜ άǎǘǊŜŀƳƭƛƴŜŘέ ƛƴǎǘƛǘǳǘƛƻƴΣ ōǳǘ ƴƻǘ ōŜ ŎƻƴǎƛǎǘŜƴǘ ǿƛǘƘ ǘƘŜ ǇǊƻǾƛǎƛƻƴ ƻf a State 

industrial relations system that fits the characteristics of a contemporary, fair and 

accessible State industrial relations system.  This is what the Minister announced 

he envisaged for the future, when announcing the Review. 

59. The Interim Report contained a review of the jurisdiction and structure of the 

WAIRC including its composition and procedures.   

60. It contained an analysis of the following: 

(a) The genesis of the WAIRC.12 

(b) The objects of the IR Act, including the observation that the WAIRC does 

not itself have stated objects.13 

(c) The general jurisdiction of the WAIRC under s 23(1) of the IR Act.14 

                                                      
12

  Interim Report [116]-[121]. 
13

  Interim Report [122-124], [136]-[140]. 
14

  Interim Report [125]-[127]. 
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(d) The limited jurisdiction of the WAIRC with respect to private sector 

employers and employees following the enactment of Work Choices 

legislation and the FW Act.15 

(e) The nature of the jurisdiction exercised by the WAIRC having regard to s 26 

of the IR Act.16 

(f) The members, membership and constitution of the WAIRC.17 

(g) The constituent authorities of the WAIRC and Boards of Reference.18 

(h) The Industrial Magistrates Court (IMC) and its link to the WAIRC.19 

(i) The appellate structure of the WAIRC including the Full Bench and the 

Western Australian Industrial Appeal Court (IAC).20 

(j) The Commission in Court Session (CCS).21 

(k) The Occupational Safety and Health Tribunal (OSH Tribunal).22 

(l) The Road Freight Transport Industry Tribunal (RFTIT).23 

(m) The breadth and nature of the jurisdiction of the WAIRC.24 

(n) ¢ƘŜ ƴŀǘǳǊŜ ƻŦ ŀƴ άƛƴŘǳǎǘǊƛŀƭ ƳŀǘǘŜǊέ ǳƴŘŜǊ ǘƘŜ Lw Act and who in the private 

sector may refer industrial matters to the WAIRC.25 

(o) The matters determined by the WAIRC in 2016-2017.26 

                                                      
15

  Interim Report [128]-[137]. 
16

  Interim Report [141]-[146]. 
17

  Interim Report [147]-[150]. 
18

  Interim Report [151]-[155], [171]-190]. 
19

  Interim Report [157]-[165]. 
20

  Interim Report [166]-[169], [315]-[323]. 
21

  Interim Report [170]. 
22

  Interim Report [191]-[210]. 
23

  Interim Report [211]-[222]. 
24

  Interim Report [223]-[228]. 
25

  Interim Report [229]-[242]. 
26

  Interim Report [243]-[246]. 
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(p) The unfair dismissal and denial of contractual benefits claims heard and 

determined by the WAIRC in 2016-2017.27 

(q) Issues relating to the denial of contractual benefits jurisdiction in the 

WAIRC.28 

(r) The present composition and workload of the WAIRC including the use of 

acting members of the WAIRC.29 

(s) The position of the President of the WAIRC.30 

(t) Section 34 of the IR Act.31 

(u) Dual appointments to the WAIRC and the FWC.32 

(v) The retirement age of members of the WAIRC.33 

(w) Legal representation and the use of industrial agents in the WAIRC.34 

(x) Whether the WAIRC should remain a no costs jurisdiction.35 

(y) Issues arising out of the use of the procedures contained in s 32 and s 44 of 

the IR Act.36 

(z) The status of the WAIRC and the issue of offences committed before the 

WAIRC.37 

(aa) Streamlining processes for the WAIRC.38 

                                                      
27

  Interim Report [247]-[249]. 
28

  Interim Report [250]-[260]. 
29

  Interim Report [261]-[274]. 
30

  Interim Report [275]-[314]. 
31

  Interim Report [324]-[326]. 
32

  Interim Report [327]. 
33

  Interim Report [328]-[329]. 
34

  Interim Report [330]-[342]. 
35

  Interim Report [343]-[348]. 
36

  Interim Report [349]-[353]. 
37

  Interim Report [354]. 
38

  Interim Report [355]-[365]. 
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61. The work engaged in by the WAIRC and its relationship to other courts and 

tribunals in Western Australia, as discussed in the Interim Report, can be 

illustrated by the following diagram: 

Figure 2A  - Current structure of the Western Australian Industrial Relations System 

 

62. The Interim Report then included the following proposed recommendations, for 

discussion and submission purposes, and contained requests for additional 

submissions on specific questions in response to the Term of Reference and the 

analysis engaged in by the Review.39  

4. The Full Bench of the Western Australian Industrial Relations Commission 
(WAIRC) be abolished and replaced by a body to be known as the Industrial 
Commission Judicial Bench (Judicial Bench) to hear and determine: 

(a) Appeals from decisions of single Commissioners of the WAIRC on the basis 
and grounds set out in s 49 of the IR Act. 

(b) Appeals from decisions of the Industrial Magistrates Court (IMC) on the 
basis and grounds set out in s 84 of the IR Act. 

(c) Appeals under s 69(12) of the IR Act. 

(d) Applications currently heard by the Full Bench under s 84A of the IR Act. 

                                                      
39

  Proposed recommendations 1-3 were general recommendations which have been discussed in Chapter 1 of the 
Final Report. 
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(e) Referrals on questions of law, from the Chief Commissioner or any 
Commissioner of the WAIRC with the concurrence of the Chief 
Commissioner, or the Industrial Commission Arbitral Bench, as provided for 
in proposed recommendation [5] below.  

5. The position of the President of the WAIRC be abolished and instead: 

(a) The Presiding Member of the Judicial Bench be a Supreme Court Justice, 
allocated on a case by case basis, by the Chief Justice of Western Australia 
(the Presiding Member). 

(b) The jurisdiction currently exercised by the President of the WAIRC under 
s 49(12) of the IR Act be exercised by the Presiding Member.  

(c) The jurisdiction currently exercised by the President of the WAIRC under 
s 72A(6) of the IR Act be exercised by the Chief Commissioner.  

(d) Any other powers or duties of an administrative nature currently exercised 
by the President under the IR Act be exercised by the Chief Commissioner. 

6. The Commission in Court Session (CCS) of the WAIRC be abolished and replaced 
by a body to be known as the Industrial Commission Arbitral Bench of the WAIRC 
(Arbitral Bench) constituted by three Commissioners, with either the Chief 
Commissioner or Senior Commissioner presiding: 

(a) To hear and determine the State Wage Case, applications for a General 
Order, and other matters presently heard by the CCS. 

(b) To exercise the jurisdiction currently exercised by the Full Bench under 
sections 53, 54, 55, 58, 59, 60, 62, 68, 71, 72, 72A and 73 of the IR Act. 

7. (a) The Industrial Appeal Court (IAC) be abolished. 

 (b) The 2018 IR Act be amended to include a right of appeal to the Court of 
Appeal of Western Australia, upon a grant of leave by a Justice of the Court, 
from a decision of the Presiding Member, the Judicial Bench, or the Arbitral 
Bench on the ground that the decision involved an error of law. 

8. The jurisdiction of the IMC is to be amended so that if a claim for enforcement of 
a State Employment Standard (SES), State award, or other State industrial 
instrument is made to the IMC, the IMC has jurisdiction to deal with all 
enforcement proceedings, claims and counterclaims arising between the 
employer and the employee, or former employer and employee, including any 
claims by the employee or former employee for a denial of a contractual benefit 
and any claims of set-off from, or counterclaim to, the denial of contractual 
benefit alleged by the employee.  

9. The 2018 IR Act provide for the dual appointment of WAIRC Commissioners to the 
Fair Work Commission (FWC), as contemplated by s 631(2) of the 
Fair Work Act 2009 (FW Act). 

10. The 2018 IR Act provide for the dual appointment of FWC members to the WAIRC, 
as contemplated by s 631(1) of the FW Act. 

11. The 2018 IR Act include an amendment so that the compulsory retirement age of 
the members of the WAIRC be increased from 65 to 70 years of age. 

12. The 2018 IR Act specify that any section equivalent to the current s 26(1)(a) of the 
IR Act is not to apply if the WAIRC is deciding a question of law in any matter and 
upon any issue it is required to decide.  
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13. The 2018 IR Act empower the WAIRC to regulate the conduct of registered 
industrial agents appearing before the WAIRC, by way of a Code of Conduct to be 
published by the WAIRC, that includes the entitlement of the WAIRC to, on notice 
to the agent and with the agent having the opportunity to make submissions on 
ǘƘŜ ƛǎǎǳŜΣ ǎǳǎǇŜƴŘ ƻǊ ǊŜǾƻƪŜ ŀƴ ŀƎŜƴǘΩǎ ǊŜƎƛǎǘǊŀǘƛƻƴ ƻǊ ǿƛǘƘŘǊŀǿ ǘƘŜ ǊƛƎƘǘ ƻŦ ǘƘŜ 
agent to appear before the WAIRC, either generally or for a particular matter, 
occasion or hearing. 

14. The 2018 IR Act contain: 

(a) ! άǎƭƛǇ ǊǳƭŜέ ŦƻǊ ƻǊŘŜǊǎ ƳŀŘŜ ōȅ ǘƘŜ ²!IRC. 

(b) !ƴ ŀƳŜƴŘƳŜƴǘ ǘƻ ǘƘŜ ŎǳǊǊŜƴǘ ǊŜǉǳƛǊŜƳŜƴǘ ŦƻǊ ŀ άǎǇŜŀƪƛƴƎ ǘƻ ǘƘŜ ƳƛƴǳǘŜǎέ 
of orders, to give discretion to the WAIRC to dispense with a speaking to 
the minutes in a particular case if it is warranted in the opinion of the 
WAIRC. 

(c) An amendment to the requƛǊŜƳŜƴǘ ŦƻǊ ŀ άǎǇŜŀƪƛƴƎ ǘƻ ǘƘŜ ƳƛƴǳǘŜǎέ ƻŦ 
orders that would permit the WAIRC to specify that unless parties indicate 
by a specified time that a speaking to the minutes is requested, that the 
WAIRC may issue the order in the terms of the minutes. 

(d) Power for the WAIRC to conduct conciliations by telephone. 

15. The 2018 IR Act is not to include any equivalent of the privative clause provisions 
contained in s 34(3) and s 34(4) of the IR Act, which purport40 to provide that any 
decision of the WAIRC will not, subject ǘƻ ǘƘŜ Lw !ŎǘΣ ōŜ άƛƳǇŜŀŎƘŜŘέ ƻǊ ǎǳōƧŜŎǘ ǘƻ 
a writ of certiorari, or award, order, declaration, finding or proceeding liable to be 
άŎƘŀƭƭŜƴƎŜŘΣ ŀǇǇŜŀƭŜŘ ŀƎŀƛƴǎǘΣ ǊŜǾƛŜǿŜŘΣ ǉǳŀǎƘŜŘ ƻǊ ŎŀƭƭŜŘ ƛƴǘƻ ǉǳŜǎǘƛƻƴ ōȅ ŀƴȅ 
ŎƻǳǊǘέΦ 

16. The 2018 IR Act should not include any equivalent of s 48 of the IR Act that 
provides for the establishment of Boards of Reference under awards made by the 
WAIRC. 

The Review seeks additional submissions on these issues arising from Term of Reference 1. 

17. Whether the denial of contractual benefits jurisdiction and/or the interpretation 
of awards, orders and industrial agreements jurisdiction, currently exercised by 
the WAIRC,41 ought to: 

(a) Continue to be exercised by the WAIRC as currently provided for under the 
IR Act; or 

(b) Continue to be exercised by the WAIRC but only by Commissioners of the 
WAIRC who, before their appointment, had practised law for not less than 
five years as an Australian lawyer, as defined in s 4 of the Legal Profession 
Act 2008 (WA) (LP Act);42 or  

(c) Be exercised by the IMC; or 

(d) Be exercised by members of an Industrial Court to be established under the 
2018 IR Act, and where the qualification for appointment to the Industrial 
Court be limited to people who, before their appointment, had practised 

                                                      
40

  The word purport is used, as the subsections may be contrary to the Commonwealth Constitution. 
41

 Following a referral under s 29(1)(b)(ii) or an application under s 46 of the IR Act. 
42

  Subject to a transitional provision that this limit to the exercise of the jurisdiction does not apply to any person 
appointed to be a member of the Commission prior to the commencement of the 2018 IR Act. 
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law for not less than five years as an Australian lawyer, as defined in s 4 of 
the LP Act. 

18. Whether parties should be entitled in all matters before the WAIRC, however 
constituted, to be represented by an Australian legal practitioner, as defined in s 5 
of the LP Act, subject to a discretion to be exercised by the WAIRC to disallow any 
or all of the parties from having legal representation in a particular matter, or on a 
particular occasion or for a particular hearing. 

19. Whether the WAIRC ought to be empowered to make orders for costs, including 
legal costs: 

(a) In any matter before the WAIRC, but only in the same circumstances as the 
FWC may make an order for costs under s 401 and s 611 of the FW Act; or 

(b)  Alternatively to (a), only in a matter that proceeds to an arbitration by the 
WAIRC, but only in the same circumstances as the FWC may make an order 
for costs under s 401 and s 611 of the FW Act; or 

(c)  In no cases, so the WAIRC remains a no costs jurisdiction in all matters.  

20. Whether, without removing the entitlement held by the parties listed in s 44(7)(a) 
of the IR Act to make the application specified in that subsection, the 2018 IR Act 
should contain a consistent set of single provisions for the WAIRC to issue a 
summons for a compulsory conference, as currently provided for in s 44 of the 
IR Act, and for the WAIRC to conciliate and arbitrate an industrial matter that is 
referred to it, as currently provided for in s 32 of the IR Act, and if so how that 
should be legislatively achieved. 

21. Whether: 

(a) The 2018 IR Act should include an amendment to s 84A(1)(b) of the IR Act 
to permit orders to be enforced by the party for whose benefit the order 
was made, in addition to the Registrar or a Deputy Registrar. 

(b) The 2018 IR Act should contain a division equivalent to Part 5-1, Division 9 
of the FW Act, about offences committed in and before the WAIRC. 

22. Whether the 2018 IR Act should include, in any industrial matter before the 
WAIRC, and subject to the overall discretion of the WAIRC, a right for any party to 
obtain discovery and inspection of relevant documents held in the possession, 
power or custody of any other party. 

63. The Review discussed the proposed recommendations and requests for additional 

submissions at the meetings referred to in Chapter 1.  Additionally, written 

submissions were received in response to the Interim Report and about Term of 

Reference 1, from: 

(a) The Australian Mines and Metals Association (AMMA) 

(b) The City of Canning 

(c) The Department of Water and Environmental Regulation (DWER) 

(d) The Housing Industry Association (HIA) 
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(e) The Australian Manufacturing WorkersΩ Union (AMWU) 

(f) Construction, Forestry, Mining and Energy Union, Construction and 

General Division, WA Divisional Branch (CFMEU) 

(g) The Community and Public Sector Union / Civil Service Association of WA 

(CPSU/CSA) 

(h) The Health Services Union of Western Australia (HSUWA) 

(i) UnionsWA 

(j) United Voice 

(k) The Western Australian Municipal, Administrative, Clerical and Services 

Union (WASU) 

(l) The Ethnic Communities Council of Western Australia (ECCWA) 

(m) The United Firefighters Union (UFU) 

(n) Slater & Gordon Lawyers (Slater & Gordon) 

(o) The Employment Law Centre of Western Australia Inc (ELC) 

(p) The Department of Health 

(q) Mr Peter Katsambanis MLA, in his private capacity 

(r) The Law Society of Western Australia (the Law Society) 

(s) The Chamber of Commerce and Industry of Western Australia (CCIWA) 

(t) The Western Australian Prison Officers Union (WAPOU) 

(u) The Legal Practice Board of Western Australia (the Legal Practice Board) 

(v) vegetablesWA43 

(w) ¢ƘŜ {ǘŀǘŜ {ŎƘƻƻƭ ¢ŜŀŎƘŜǊǎΩ ¦ƴƛƻƴ ƻŦ ².A. Inc (SSTUWA) 

64. There were also submissions received that were confidential.  These submissions 

have been taken into account, and may be referred to in this chapter, albeit the 

name of the party making the submission will not be identified. 

                                                      
43

  ¢ƘŜ ƻǊƎŀƴƛǎŀǘƛƻƴΩǎ ƴŀƳŜΣ vegetablesWA is one word and commences with a lower case letter. 
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2.2 Analysis of Further Submissions 

65. The most efficient way to analyse the submissions received is in grouping them in 

response to the proposed recommendation or requests for additional submissions 

they are about.  The Review will consider each proposed recommendation and 

issue in turn, before making final recommendations for the Term of Reference. 

2.2.1 Proposed Recommendation 4 

The Full Bench of the Western Australian Industrial Relations Commission (WAIRC) be 
abolished and replaced by a body to be known as the Industrial Commission Judicial 
Bench (Judicial Bench) to hear and determine: 

(a) Appeals from decisions of single Commissioners of the WAIRC on the basis and 
grounds set out in s 49 of the IR Act. 

(b) Appeals from decisions of the Industrial Magistrates Court (IMC) on the basis and 
grounds set out in s 84 of the IR Act. 

(c) Appeals under s 69(12) of the IR Act. 

(d) Applications currently heard by the Full Bench under s 84A of the IR Act. 

(e) Referrals on questions of law, from the Chief Commissioner or any Commissioner of 
the WAIRC with the concurrence of the Chief Commissioner, or the Industrial 
Commission Arbitral Bench, as provided for in proposed recommendation [5] 
below.  

66. This proposed recommendation was supported by AMMA and the ECCWA. 

67. Mr Katsambanis MLA submitted the Final Report should provide a clear rationale 

for why the change suggested was necessary and identify what benefits would be 

derived from any proposed new structure.  Mr Katsambanis also submitted it was 

critical that appropriate funds be made available in State budgets to properly 

ǊŜǎƻǳǊŎŜ ŀƴȅ ŎƘŀƴƎŜǎ ǘƻ ǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘ ŀƴŘ άŀ ƴŜǿ WǳŘƛŎƛŀƭ .ŜƴŎƘέ ǘƻ ŎƻǇŜ 

with any additional workload.  As later set out, and with respect, to some extent 

this involves a misunderstanding of the meaning and intent of the proposed 

recommendation. 

68. The Law Society submitted the Full Bench of the WAIRC has always acted as a 

suitable filter for appeals, ensuring limited cases progressed to the IAC. 

69. CCIWA suggested the Full Bench continue to be named as such.  It was submitted 

ǘƘŀǘ ǊŜǇƭŀŎƛƴƎ ǘƘŜ άCǳƭƭ .ŜƴŎƘέ ǿƛǘƘ ǘƘŜ άWǳŘƛŎƛŀƭ .ŜƴŎƘέ Ƴŀȅ ǊŜǎǳƭǘ ƛƴ ŀ ƭŀȅ ǇŜǊǎƻƴ 
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ǇŜǊŎŜƛǾƛƴƎ ǘƘŜ άWǳŘƛŎƛŀƭ .ŜƴŎƘέ ǘƻ ōŜ ƭŜƎŀƭƛǎǘƛŎ ƛƴ ƴŀǘǳǊŜΣ ǿƛǘƘ ǇŀǊǘƛŜǎ ŦŜeling less 

ŎƻƴŦƛŘŜƴǘ ŀōƻǳǘ ǊŜǇǊŜǎŜƴǘƛƴƎ ǘƘŜƳǎŜƭǾŜǎΤ ƭŜŀŘƛƴƎ ǘƻ ŜƛǘƘŜǊ άŎƻǎǘƭȅ ƭŜƎŀƭ 

ǊŜǇǊŜǎŜƴǘŀǘƛƻƴέ ƻǊ ǘƘŜ ŀōŀƴŘƻƴƳŜƴǘ ƻŦ ǘƘŜ ǇǊƻŎŜǎǎΦ  5ŜǎǇƛǘŜ ǘƘŜǎŜ ƳƛǎƎƛǾƛƴƎǎΣ 

CCIWA gave broad support to proposed recommendations 4(a) to 4(e).  The 

Review notes the reasoƴ ŦƻǊ ǘƘŜ ƴŀƳŜ ŎƘŀƴƎŜ ǘƻ ǘƘŜ άWǳŘƛŎƛŀƭ .ŜƴŎƘέ ǿŀǎ 

proposed in the Interim Report, because it was suggested the appellate bench was 

to be presided over by a Supreme Court Justice.  As that person would not be part 

of the WAIRC the body hearing the appeals could not readily be described as a 

άCǳƭƭ .ŜƴŎƘέ ƻŦ ǘƘŜ ²!Lw/Φ 

70. Not dissimilarly the Department of Health submitted that although it concurred 

with the proposed recommendation, consideration should be given to ensuring 

the proposed changes did not increase the complexity of the State IR system. 

71. The unions who made submissions on this proposed recommendation were not in 

favour of it.  UnionsWA wrote what might be described as a lead submission, 

which was agreed with or commented upon by affiliate unions.  UnionsWA 

submitted the proposed recommendation, along with proposed recommendation 

6, would, if implemented, effectively create two appellate bodies within the 

WAIRC, which would be neither streamlined nor efficient.  In response, the Review 

notes the intent of the proposed recommendation was not to increase the 

number of appellate bodies within the WAIRC, but to accommodate the abolition 

of the position of the President within the existing framework of the WAIRC, in a 

reasonably minimalistic way.  There already exists within the WAIRC a duality of 

appellate structures of sorts.  For example, the Full Bench hears appeals, amongst 

others, against the decisions of single Commissioners and the IMC.  A WAIRC 

bench of three Commissioners ƘŜŀǊǎ άŀǇǇŜŀƭǎέ from decisions to remove a police 

officer under s 33P of the Police Act 1892 (WA) (the Police Act).  The CCS may hear 

appeals from Boards of Reference.  It was not intended in the Interim Report that 

the CCS under the then suggested changed name of the ñArbitral Benchò would 

undertake any greater appellate responsibilities. 
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72. The UnionsWA submission was supported by United Voice and the HSUWA.  The 

AMWU made a submission similar to that of UnionsWA.  The CFMEU also did not 

support the abolition of the Full Bench and said the current structure of appeals to 

the Full Bench worked effectively and was not in need of reform, save for the 

tǊŜǎƛŘŜƴǘΩǎ ǊƻƭŜΦ  ¢ƘŜ tǊŜǎƛŘŜƴǘΩǎ ǊƻƭŜ ǿƛƭƭ ōŜ ƳƻǊŜ ǎǇŜŎƛŦƛŎŀƭƭȅ ǊŜŦŜǊǊŜŘ ǘƻ ōŜƭƻǿΦ   

73. The CPSU/CSA also did not support changinƎ ǘƘŜ ƴŀƳŜ ƻŦ ǘƘŜ άCǳƭƭ .ŜƴŎƘέ ǘƻ ǘƘŜ 

άWǳŘƛŎƛŀƭ .ŜƴŎƘέΦ  Lǘ ǿŀǎ ǎǳōƳƛǘǘŜŘ ǘƘŜ ŎƘŀƴƎŜ ŎƻǳƭŘ ōŜ ǎŜŜƴ ŀǎ ǘƻƻ ƭŜƎŀƭƛǎǘƛŎ ŀƴŘ 

ƴƻǘ ƛƴ ƭƛƴŜ ǿƛǘƘ ǘƘŜ ŜǘƘƻǎ ƻŦ ǘƘŜ ²!Lw/ ŀǎ ŀ άƭŀȅ ǇŜǊǎƻƴΩǎ ǘǊƛōǳƴŀƭέΦ  Lƴ ǘƘƛǎ ŎƻƴǘŜȄǘ 

the CPSU/CSA noted the submission of UnionsWA, suggesting the CCS and the Full 

Bench be amalgamated into a single Full Bench, to hear all appeals.  That 

submission is later referred to.  The CPSU/CSA said it was supportive of that 

submission. 

74. The UFU said it did not agree with the proposed changes, for similar reasons, 

ŀōƻǳǘ ǘƘŜ ²!Lw/ ōŜŎƻƳƛƴƎ ƳƻǊŜ ƭŜƎŀƭƛǎǘƛŎΣ ƴƻǘ ŀ ƭŀȅ ǇŜǊǎƻƴΩǎ ƧǳǊƛǎŘƛŎǘƛƻƴ ŀƴŘ 

because, it argued, an increased legalistic approach would, on the whole, favour 

employers and ensure that more lawyers were needed in the system possibly 

denyinƎ ŀŎŎŜǎǎ ŦƻǊ άǘƘƻǎŜ ǇŀǊǘƛŜǎ ǘƘŀǘ Ƴŀȅ ŦŀŎŜ ŜŎƻƴƻƳƛŎ ŘƛǎŀŘǾŀƴǘŀƎŜέΦ   

75. ¢ƘŜ ²!{¦ ǎŀƛŘ ǘƘŀǘ ƛƴ ǊŜƭŀǘƛƻƴ ǘƻ ǇǊƻǇƻǎŜŘ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴǎ άп ǘƻ мтέΣ ƛǘ 

strongly supported the current role of the WAIRC Full Bench and President.  It 

submitted the WAIRC and the Full Bench should retain their existing powers, 

including the denial of contractual benefits jurisdiction and interpretation of 

awards.  This jurisdiction will be referred to more specifically below.  

2.2.2 Proposed recommendation 5 

The position of the President of the WAIRC be abolished and instead: 

(a) The Presiding Member of the Judicial Bench be a Supreme Court Justice, allocated 
on a case by case basis, by the Chief Justice of Western Australia (the Presiding 
Member). 

(b) The jurisdiction currently exercised by the President of the WAIRC under s 49(12) of 
the IR Act be exercised by the Presiding Member.  

(c) The jurisdiction currently exercised by the President of the WAIRC under s 72A(6) of 
the IR Act be exercised by the Chief Commissioner.  
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(d) Any other powers or duties of an administrative nature currently exercised by the 
President under the IR Act be exercised by the Chief Commissioner. 

76. This recommendation was supported by the AMMA, CCIWA, the Department of 

Health and the ECCWA.  Again, the unions that provided submissions on the 

proposed recommendation were not supportive of it.  The lead submission by 

UnionsWA was agreed with by the HSU and the CFMEU.  UnionsWA submitted the 

retention of the President within the WAIRC was needed to ensure that presiding 

members have industrial relations experience.  It was also submitted the proposed 

recommendation did not address ñlisting timesò for the WAIRC, if the Presiding 

Member of the Judicial Bench was also a Supreme Court Justice.  A further 

submission was made that the Chief Justice would effectively be choosing a 

member of the WAIRC, rather than the elected government of the day.44  It was 

also submitted the recommendation did not detail where matters relating to s 62 

and s 66 would be heard.45  It was submitted these sections that deal with the 

ŀƭǘŜǊŀǘƛƻƴΣ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ŀƴŘ ŘƛǎŀƭƭƻǿŀƴŎŜ ƻŦ ŀƴ ƻǊƎŀƴƛǎŀǘƛƻƴΩǎ ǊǳƭŜǎ ǎƘƻǳƭŘ ƳŜǊƛǘ 

the attention of the President.   

77. UnionsWA also submitted that an alternative approach would be to have a serving 

Commissioner, or the Acting President, appointed to the Supreme Court.  As a 

matter of historical interest and an example of how views may change over time, 

the Review notes that a reason given in the Fielding Review in favouring the 

ŀōƻƭƛǘƛƻƴ ƻŦ ǘƘŜ tǊŜǎƛŘŜƴǘΩǎ Ǉƻǎƛtion, was that the then Trades and Labor Council 

of Western Australia favoured it.46 

78. The AMWU also expressed significant concern about the proposed 

recommendation.  It was submitted that any appointment to the WAIRC, and 

especially the Presiding Member on appeals, should have experience in industrial 

ǊŜƭŀǘƛƻƴǎΦ  Lǘ ǿŀǎ ǎǳōƳƛǘǘŜŘ ǘƘŀǘ ƛŦ ǘƘŜ tǊŜǎƛŘƛƴƎ aŜƳōŜǊ ǿŀǎ ƴƻǘ ŀ άŦƛȄŜŘέ 

{ǳǇǊŜƳŜ /ƻǳǊǘ WǳǎǘƛŎŜ ōǳǘ ǊŀǘƘŜǊ ŀ άǊƻǘŀǘƛƴƎέ WǳǎǘƛŎŜΣ ƛǘ ǿƻǳƭŘ ƳŜŀƴ ǘƘŜǊŜ ǿƻǳƭŘ 

be no opportunity for the Supreme Court Justice to build up industrial relations 

                                                      
44

  Whilst that is correct it should be noted the Chief Justice presently nominates the members of the IAC, under 
s 85(3) of the IR Act. 

45
  It is noted however that the Review did address this jurisdiction at [305] and [306] of the Interim Report. 

46
  Fielding Review, p 53. 
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experience.  It was also submitted that there was no Supreme Court Justice with 

άŀƴȅ ƴƻǘŀōƭŜ ŜȄǇŜǊƛŜƴŎŜ ƻǊ ŜȄǇŜǊǘƛǎŜ ƛƴ ƛƴŘǳǎǘǊƛŀƭ ǊŜƭŀǘƛƻƴǎέΦ47  It was also 

submitted that there had not been sufficient exploration as to how the model 

would impact upon listing times, given the current caseload in the Supreme Court.  

The AMWU also expressed concerns over the Chief Justice allocating the Presiding 

Member for appeals, as opposed to the executive.  

79. The UFU also expressed concern about a rotating member of the Supreme Court 

presiding over appeals.  The submission of United Voice added the appointment 

ǿƻǳƭŘ ōŜ ƻǳǘ ƻŦ ƭƛƴŜ ǿƛǘƘ ǘƘŜ άǉǳŀǎƛ-ƧǳŘƛŎƛŀƭ ƴŀǘǳǊŜ ŀƴŘ ƭŀȅǇŜǊǎƻƴΩǎ ǳǎŜέ ƻŦ ǘƘŜ 

²!Lw/ ŀƴŘ ǿƻǳƭŘ ƭƛƪŜƭȅ ƛƴǘǊƻŘǳŎŜ άƳƻǊŜ ŦƻǊƳŀƭƛǘȅ ŀƴŘ ƛƴŎǊŜase the length of time 

ǘƻ ŘŜŀƭ ǿƛǘƘ ƳŀǘǘŜǊǎέΦ   

80. ¢ƘŜ wŜǾƛŜǿΩǎ ŎƻƴǎƛŘŜǊŀǘƛƻƴ ƻŦ ǘƘŜǎŜ Ǉƻƛƴǘǎ ƛǎ ǎŜǘ ƻǳǘ ŦƻƭƭƻǿƛƴƎ ǘƘŜ ǎǳōƳƛǎǎƛƻƴǎ 

made on proposed recommendations 6 and 7. 

2.2.3 Proposed recommendation 6 

The Commission in Court Session (CCS) of the WAIRC be abolished and replaced by a body 
to be known as the Industrial Commission Arbitral Bench of the WAIRC (Arbitral Bench) 
constituted by three Commissioners, with either the Chief Commissioner or Senior 
Commissioner presiding: 

(a) To hear and determine the State Wage Case, applications for a General Order, 
and other matters presently heard by the CCS. 

(b) To exercise the jurisdiction currently exercised by the Full Bench under sections 
53, 54, 55, 58, 59, 60, 62, 68, 71, 72, 72A and 73 of the IR Act. 

81. Proposed recommendation 6 had support from AMMA, CCIWA, the Department 

of Health and the ECCWA.  UnionsWA did not support the proposal, consistently 

with what has been set out earlier in relation to proposed recommendation 4.  

The UnionsWA submission was adopted by the HSUWA, United Voice and the 

WASU.  The AMWU went further in saying that proposed recommendations 4 and 

6 together effectively proposed the creation of two Full Bench bodies in the 

WAIRC and was contrary to the direction of the Term of Reference calling for a 

more streamlined and efficient structure.   

                                                      
47

 The submission on this point is clearly incorrect having regard to the vast industrial relations experience of, for 
example, Justice Le Miere before he was appointed to the Supreme Court. 
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82. The CFMEU did not support the abolition of the CCS, saying that the CCS worked 

effectively and there was no demonstrated need for reform.  The CPSU/CSA 

supported the submission of UnionsWA but otherwise saw merit in changing the 

ƴŀƳŜ ƻŦ ǘƘŜ //{ ǘƻ ǘƘŜ ά!ǊōƛǘǊŀƭ .ŜƴŎƘέΦ  ¢ƘŜ ¦C¦ ŘƛŘ ƴƻǘ ŀƎǊŜŜ ǿƛǘƘ ǘƘŜ 

proposed recommendation on the basis previously outlined, that it could make 

ǘƘŜ ƛƴŘǳǎǘǊƛŀƭ ǊŜƭŀǘƛƻƴǎ ǎȅǎǘŜƳ ǎŜŜƳ ƳƻǊŜ ƭŜƎŀƭƛǎǘƛŎ ŀƴŘ ŎƻƴǘǊŀǊȅ ǘƻ ƛǘ ōŜƛƴƎ ŀ άƭŀȅ 

persƻƴΩǎ ƧǳǊƛǎŘƛŎǘƛƻƴέΦ 

83. The AMWU submission, stating that the structure set out in the proposed 

recommendation was not more streamlined, was supported by a diagram as set 

out below, which it said, represented the structure that would be created if the 

proposed recommendations were implemented.  Whilst the diagram is not an 

entirely accurate representation of what was proposed, the Review takes notice of 

the point made by it. 

Figure 2B - AMWU Diagram of Proposed Structure in Interim Report 
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84. As set out earlier, in putting forward proposed recommendations 4-6, it was not 

the intent of the Review that the WAIRC become more legalistic in nature.  The 

wŜǾƛŜǿ ŀŎŎŜǇǘǎ ƘƻǿŜǾŜǊ ǘƘŀǘ ǘƘŜ ǳǎŜ ƻŦ ǘƘŜ ƴŀƳŜ άWǳŘƛŎƛŀƭ .ŜƴŎƘέ ŎƻǳƭŘ ƘŀǾŜ 

created that impression.  The intent was to distinguish between the existing CCS 

and the existing Full Bench and to incorporate the abolition of the position of the 

President.  The Review notes the support amongst the unions making submissions, 

for the position of the President.  As set out in the Interim Report however, the 

abolition of the position of the President has been a long-standing policy of both 

political parties (albeit not acted upon), and has been supported by the Fielding, 

Cawley and Amendola Reviews; even if, as set out in the Interim Report, some of 

the reasoning contained therein may have been overtaken by events or not 

particularly cogent.  Additionally, as set out in the Interim Report, there is at 

present insufficient work to sustain the position of a full-time President of the 

WAIRC.  The remainder of proposed recommendation 5 was an attempt by the 

Review to set out how the current work of the President should be divided up. 

85. The Review said, in the Interim Report, that it supported the notion that the head 

of the appellate bench within the WAIRC should be a lawyer with the same 

qualifications as a person who could be appointed as a Justice of the Supreme 

Court; and with the status of that position.  This was because of the nature and 

quality of the decision-making that ought to be anticipated from the appointment 

of such a person to judicially head the WAIRC and preside over the primary 

appellate bench of the WAIRC. 

86. Recommendation 6 was aimed at changing the name of the CCS as well as 

reallocating the existing work of the Full Bench to accommodate the suggested 

ǊŜŎƻƳƳŜƴŘŀǘƛƻƴǎ ŎƻƴŎŜǊƴƛƴƎ ǘƘŜ tǊŜǎƛŘŜƴǘΩǎ ǇƻǎƛǘƛƻƴΦ  ¢ƘŜ wŜǾƛŜǿ ǎǳƎƎŜǎǘŜŘ ǘƘŜ 

name of the CCS be changed as it is inherently confusing.  This is because, in 

exercising its jurisdiction the CCS is generally not acting judicially; saying the body 

ƛǎ άƛƴ /ƻǳǊǘ {Ŝǎǎƛƻƴέ ŘƻŜǎ ƴƻǘ ƴƻǿ ƘŀǾŜ ŀƴȅ ŎƻƴǘŜƳǇƻǊŀǊȅ ƳŜŀƴƛƴƎΦ 

87. The Review has considered the support of and criticisms made about the 

proposed recommendations and given additional thought to the issues.  As a 
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consequence, the Review is now of the opinion that the following alternative is 

the way in which the WAIRC ought to be restructured. 

88. In the opinion of the Review the issues identified in the Interim Report together 

with the concerns expressed about the proposed recommendations can be 

accommodated by the position of the President being abolished, with the powers 

and functions of the President being accommodated into the position of Chief 

Commissioner and there being a change to the qualification for appointment of 

the Chief Commissioner.  As a consequence, the qualification for appointment of 

the Senior Commissioner would also need to be changed, as explained below. 

89. Section 9 of the IR Act sets out the people who are eligible to be the President and 

the Chief Commissioner.  Section 9(1) provides that a person is not eligible for 

ŀǇǇƻƛƴǘƳŜƴǘ ŀǎ ǘƘŜ tǊŜǎƛŘŜƴǘ ǳƴƭŜǎǎ ǘƘŜ ǇŜǊǎƻƴ ƛǎ ŀ άƭŀǿȅŜǊέ ŀƴŘ Ƙŀǎ ƘŀŘ ƴƻǘ ƭŜǎǎ 

ǘƘŀƴ р ȅŜŀǊǎΩ άƭŜƎŀƭ ŜȄǇŜǊƛŜƴŎŜέΦ  {ŜŎǘƛƻƴ фόмŀŀύ ƻŦ ǘƘŜ Lw !Ŏǘ ǇǊƻǾƛŘŜǎ ǘƘŀǘΥ 

lawyer means an Australian lawyer within the meaning of that term in the Legal 
Profession Act 2008, section 3;  

legal experience means ς 

(a) standing and practice as a legal practitioner; or 

(b) judicial service (including service as a judge of a court, a magistrate or other 
judicial officer) in the State or elsewhere in a common law jurisdiction; or 

(c) a combination of both kinds of legal experience mentioned in paragraphs (a) and 
(b). 

90. To be appointed as Chief Commissioner a person must, in accordance with s 9(2) 

ƻŦ ǘƘŜ Lw !ŎǘΣ ƘŀǾŜ άŜȄǇŜǊƛŜƴŎŜ ŀǘ ŀ ƘƛƎƘ ƭŜǾŜƭ ƛƴ ƛƴŘǳǎǘǊƛŀƭ ǊŜƭŀǘƛƻƴǎέΤ ƻǊ άƴƻǘ ƭŜǎǎ 

than five years previously, obtained a degree of a university or an educational 

qualification of similar standard after studies considered by the Governor to have 

substantial relevance to the duties of the Chief ComƳƛǎǎƛƻƴŜǊέΦ   

91. The qualifications for appointment of Chief Commissioner are therefore 

reasonably inexact.  Essentially however, the qualification seems to be a 

requirement for experience at a high level in industrial relations, or a tertiary 

degree in a field substantially relevant to the duties of Chief Commissioner.  One 

could envisage degrees in economics, law or industrial relations as being relevant 

qualifications.  The qualification for the office of President and the Chief 
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Commissioner are not, of course, mutually exclusive.  A person could be qualified 

to be the President and also qualified to be the Chief Commissioner.   

92. The Review is of the opinion that if the qualifications for the appointment of Chief 

Commissioner and Senior Commissioner were as follows, that could facilitate the 

enactment of a more efficient and streamlined WAIRC, without losing the present 

benefits of having a President with legal experience: 

A person is not eligible to be the Chief Commissioner or the Senior Commissioner, 
unless they are: 

(1) (a) ! ǇŜǊǎƻƴ ǿƘƻ ƛǎ ŀ ƭŀǿȅŜǊ ŀƴŘ Ƙŀǎ ƘŀŘ ƴƻǘ ƭŜǎǎ ǘƘŀƴ р ȅŜŀǊǎΩ legal 
experience; and 

 (b) The person has had significant experience in industrial relations law 
and/or practice; or 

(2) (a) A person who has approved academic qualifications as defined in 
s 21(1) of the Legal Profession Act 2008 (WA); and 

 (b) bƻǘ ƭŜǎǎ ǘƘŀƴ ǘƘŜ ŜǉǳƛǾŀƭŜƴǘ ƻŦ р ȅŜŀǊǎΩ Ŧǳƭƭ-time experience as a 
member of the WAIRC, the FWC, or another court or tribunal 
exercising industrial relations jurisdiction in Australia. 

93. Under this method of qualification, for example, an Australian lawyer who has had 

significant experience in industrial relations law would be qualified to be the Chief 

/ƻƳƳƛǎǎƛƻƴŜǊΣ ŀǎ ǿƻǳƭŘ ŀ ǇŜǊǎƻƴ ǿƘƻ ǿŀǎ ƭŜƎŀƭƭȅ ǉǳŀƭƛŦƛŜŘ ŀƴŘ ƘŀŘ р ȅŜŀǊǎΩ 

experience as a member of the WAIRC. 

94. If such a person was appointed as Chief Commissioner it is likely they could fulfil 

the role of the President, as set out currently in the IR Act.  The person would also 

be likely to be able to do the work envisaged in the Second Reading Speech of the 

Industrial Relations Minister prior to the enactment of the Industrial Arbitration 

Act 1979Σ ǘƘŀǘ ƛƴƛǘƛŀƭƭȅ ǇǊƻǾƛŘŜŘ ŦƻǊ ǘƘŜ tǊŜǎƛŘŜƴǘΩǎ ǇƻǎƛǘƛƻƴΦ  ¢Ƙŀt was referred to 

in the Interim Report. 

95. This change to the qualifications of the Chief Commissioner of the WAIRC would 

have the following benefits in a structural and procedural sense: 

(a) There would be no need for a President. 
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(b) There would be no need for a sŜǇŀǊŀǘŜ άCǳƭƭ .ŜƴŎƘέ ŀƴŘ ά/ƻƳƳƛǎǎƛƻƴ ƛƴ 

/ƻǳǊǘ {Ŝǎǎƛƻƴέ ŀǎ ǘƘŜ /ƘƛŜŦ /ƻƳƳƛǎǎƛƻƴŜǊ ŎƻǳƭŘ ǇǊŜǎƛŘŜ ƻǾŜǊ ǘƘŜ ñFull 

Benchò ŀƴŘ ǘƘŜ ά/ƻƳƳƛǎǎƛƻƴ ƛƴ /ƻǳǊǘ {ŜǎǎƛƻƴέΦ   

(c) Additionally, the CCS could cease to operate under that name and simply 

ōŜ ƪƴƻǿƴ ŀǎ ǘƘŜ άCǳƭƭ .ŜƴŎƘέΦ 

96. !ŎŎƻǊŘƛƴƎƭȅΣ ǘƘŜǊŜ ǿƻǳƭŘ ƴƻǘ ōŜ ŀƴȅ άŘǳŀƭ ŀǇǇŜƭƭŀǘŜ ǎǘǊǳŎǘǳǊŜǎέ ǿƛǘƘƛƴ ǘƘŜ ²!Lw/ 

as it stands, or as suggested in the Interim Report, and as criticised by unions such 

as the AMWU. 

97. There would also be no issue to be dealt with about the insufficient workload for a 

full-time President of the WAIRC.  The workload of the Chief Commissioner could 

accommodate the current workload of the President, as assisted by the Senior 

/ƻƳƳƛǎǎƛƻƴŜǊ ŀƴŘ ƻǘƘŜǊ άƻǊŘƛƴŀǊȅ /ƻƳƳƛǎǎƛƻƴŜǊǎέΦ  ¢ƘŜǊŜ ǿƻǳƭŘ ōŜ ƴƻ ƴŜŜŘ ŦƻǊ 

the acting appointments that have been a regrettable part of the WAIRC for the 

past 12½ years. 

98. Given that the decisions of the Chief Commissioner, when sitting as a single 

Commissioner, may be appealed against, and allowing for leave or other absences 

from office, the Senior Commissioner, in those instances, should preside over the 

Full Bench.  For this reason, the Senior Commissioner should have the same 

qualifications for office as the Chief Commissioner. 

99. Proposed recommendation 4 of the Interim Report would therefore be 

unnecessary.  The Full Bench could continue to exist as is, except that the 

presiding officer would be the Chief Commissioner, as qualified under the above-

suggested amendments to the IR Act. 

100. Proposed recommendation 5 would be altered in that the position of the 

President of the WAIRC would be abolished but instead the role and powers of the 

President would be encapsulated within the position of the Chief Commissioner. 

101. Additionally, proposed recommendation 6 would also fall away because, as stated, 

the name of the CCS could simply be changed to that of the Full Bench. 
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102. To the extent that proposed recommendations 5 and 6 reallocated roles presently 

undertaken by the President, the Chief Commissioner could instead undertake 

them.   

103. Although it is not always sound to test the viability of a changed structure by 

reference to the present, if these amendments to the IR Act were made, the 

present Chief Commissioner would be qualified to undertake the expanded role.  

This is because Scott CC is legally qualƛŦƛŜŘ ŀƴŘ ƘŀŘ ƳƻǊŜ ǘƘŀƴ р ȅŜŀǊǎΩ ŜȄǇŜǊƛŜƴŎŜ 

as a member of the WAIRC before being so appointed.  The previous Chief 

Commissioner, Beech CC, was similarly qualified.  Before their first appointment to 

the WAIRC, Scott CC and Beech CC had considerable industrial relations 

experience, within CCIWA and the WA trade union movement, respectively.  They 

ǿŜǊŜ άƭŀȅ ŀǇǇƻƛƴǘƳŜƴǘǎέ ǘƻ ǘƘŜ ¢ǊƛōǳƴŀƭΣ ǘƻ ǳǎŜ ǘƘŜ ŜȄǇǊŜǎǎƛƻƴ ǊŜŦŜǊǊŜŘ ǘƻ ƛƴ 

submissions.  Interestingly, both obtained legal qualifications after being 

appointed to the WAIRC.  One could infer this is because they both thought the 

qualification would be of assistance to the performance of their duties. 

104. The current Senior Commissioner of the WAIRC Smith SC, who is presently the 

Acting President, would also be qualified for the position of Senior Commissioner 

if the recommended amendments were made.  So too would the present Acting 

Senior Commissioner, Kenner ASC. 

105. The Review has discussed these proposed structural changes with Scott CC who 

has advised that she has no objection to them. 

2.2.4 Proposed recommendation 7 

(a) The Industrial Appeal Court (IAC) be abolished. 

(b) The 2018 IR Act be amended to include a right of appeal to the Court of Appeal of 
Western Australia, upon a grant of leave by a Justice of the Court, from a decision 
of the Presiding Member, the Judicial Bench, or the Arbitral Bench on the ground 
that the decision involved an error of law. 

106. Proposed recommendation 7 was about the abolition of the IAC and in lieu 

thereof providing for a right of appeal to the Court of Appeal of Western Australia, 

upon a grant of leave by a Justice of the Court from a decision of the then 
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proposed Presiding Member, Judicial Bench or Arbitral Bench, on the ground that 

the decision involved an error of law.   

107. The latter aspect of this proposed recommendation would fall away given the 

previously set out recommendations to be made.  Instead, if the 

recommendations were enacted, the right of appeal would be from a decision of 

the Chief Commissioner48 or the Full Bench on the ground that the decision 

involved an error of law.  These changes do not alter the benefits the Review 

thought the abolition of the IAC would bring, including the appropriateness of the 

άƻǇŜƴƛƴƎ ǳǇέ ƻŦ ǘƘŜ ǇƻǎǎƛōƭŜ ƎǊƻǳƴŘǎ ƻŦ ŀǇǇŜŀƭΦ  ¢ƘŜ wŜǾƛŜǿ Ƙŀǎ ŀŦŦƛrmed its 

preliminary view that the IAC should be abolished and replaced by a right of 

appeal to the Court of Appeal.   

108. Proposed recommendation 7(a) was supported by AMMA, CCIWA, the 

Department of Health and the ECCWA.  The AMWU did not object to the proposed 

recommendation and said the check of the Court of Appeal as an appellate body 

ǿƻǳƭŘ ǇǊƻǾƛŘŜ άǇŜŀŎŜ ƻŦ ƳƛƴŘέ ǘƻ ŀƴȅƻƴŜ ŎƻƴŎŜǊƴŜŘ ŀōƻǳǘ ǘƘŜ ǇƻǎǎƛōƭŜ ǊŜƳƻǾŀƭ 

of a judicial head from the WAIRC.  Whilst it could be argued the submission is a 

little simplistiŎΣ ǘƘŜ wŜǾƛŜǿ ƴƻǘŜǎΣ ǎƻƳŜǿƘŀǘ ŎƻƭƭƻǉǳƛŀƭƭȅΣ ǘƘŀǘ ǘƘŜ άƭƻǎǎέ ƻŦ ŀ 

tǊŜǎƛŘŜƴǘ ǿƛǘƘ ǘƘŜ ǎŀƳŜ ǎǘŀǘǳǎ ŀǎ ŀ {ǳǇǊŜƳŜ /ƻǳǊǘ WǳǎǘƛŎŜ ƛǎ ǎƻƳŜǿƘŀǘ άƻŦŦǎŜǘέ 

by having expanded grounds of appeal to the Court of Appeal.  

109. UnionsWA did not support the proposed recommendation.  It submitted the IAC 

should not be abolished without ensuring the matters it previously dealt with can 

be handled in an expeditious manner, with the requisite industrial relations 

experience, by the Court of Appeal.  This submission was adopted by United Voice, 

the WASU, the HSUWA and the CFMEU.  The CPSU/CSA also submitted that the 

jurisdiction of the IAC should be retained in its current form. 

110. With respect, the Review does not accept the arguments made by UnionsWA 

favouring not abolishing the IAC.  It would, with respect, be an overstatement to 

say that the members of the IAC had, from their appointment to that position 

                                                      
48

  When exercising the jurisdiction currently undertaken by the President. 
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ƎŀƛƴŜŘ ƳǳŎƘ άƛƴŘǳǎǘǊƛŀƭ ǊŜƭŀǘƛƻƴǎ ŜȄǇŜǊƛŜƴŎŜέΦ  ¢Ƙƛǎ ƛǎ ōŜŎŀǳǎŜ ƻŦ ǘƘŜ ŦŜǿ ƳŀǘǘŜǊǎ 

the IAC has determined in recent times.  Additionally, it could not be said, as a 

whole, and with great respect, that, collectively the current members of the IAC 

had a large amount of industrial relations practice before their appointment to the 

Supreme Court, and then the IAC.49  The Review respectfully contends that a 

Justice of the Supreme Court would have the capacity to determine the questions 

of law which could, in the future, be determined by the Court of Appeal on appeal 

from the Full Bench or Chief Commissioner.  The Review considers that to be a 

reasonably obvious proposition.  The Review is not concerned that if the IAC was 

replaced, in effect, by the Court of Appeal, there would be any loss of quality in 

decision-making. 

111. With respect to matters being handled in an expeditious manner, the submission 

is not supported by any evidence that determinations by the IAC at present are 

particularly expeditious.  They are heard and determined by the Court, whose 

members also have their other judicial responsibilities as members of the 

Supreme Court and/or Court of Appeal.  It cannot be assumed that there will be 

any additional delay if appeals are heard by the Court of Appeal as opposed to the 

IAC.   

112. The Review considers that proposed recommendation 7 should form part of the 

recommendations of the Review insofar as it refers to the abolition of the IAC and 

being replaced by the Court of Appeal, with a right of appeal, on a grant of leave, 

on the ground that the decision involved an error of law. 

113. If the amendments now to be recommended were undertaken the structure of 

the WAIRC would be represented by the following diagram: 
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  The current members of the IAC are Buss P, Murphy JA, Le Miere J and Kenneth Martin J. 
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Figure 1C - Diagram of Recommended Structure of Western Australian Industrial 
Relations System 

 

2.2.5 Proposed recommendation 8 

The jurisdiction of the IMC is to be amended so that if a claim for enforcement of a State 
Employment Standard (SES), State award, or other State industrial instrument is made to 
the IMC, the IMC has jurisdiction to deal with all enforcement proceedings, claims and 
counterclaims arising between the employer and the employee, or former employer and 
employee, including any claims by the employee or former employee for a denial of a 
contractual benefit and any claims of set-off from, or counterclaim to, the denial of 
contractual benefit alleged by the employee.  

114. Proposed recommendation 8 was about amendments to the jurisdiction of the 

IMC.   

115. The proposed recommendation can be broken down into different parts to assess 

and analyse the submissions made in response to it.  The first is an implicit change 

to allow the IMC to hear and determine a claim for the enforcement of the State 

Employment Standards (SES), if they are enacted.  There seems to be no 

opposition to that jurisdiction which would in a sense be a continuation of the 


