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RETIREMENT VILLAGES AMENDMENT BILL 2012 (BILL 1)

The first of two Bills proposed to amend the Retirement Villages Act 1992 to implement the recommendations of the final report of the Statutory Review of Retirement Villages Legislation 2010 (the final report) passed through parliament on the 23rd of October 2012. It is expected to come into effect in 2013. The amendments contained in this Bill include:

Management of retirement villages - Prohibited persons 
The Bill prohibits certain classes of persons (such as bankrupts or violent offenders) from being involved or employed in the administration of a retirement village, and empowers the Commissioner for Consumer Protection (the Commissioner) to grant exemptions from this prohibition, if satisfied that the wellbeing and financial interests of the residents of the village will not be at risk if a prohibited person remains so involved. 

Management of retirement villages - Statutory Manager
The Bill provides for the Commissioner to apply to the State Administrative Tribunal (SAT) to appoint a statutory manager to manage a village, in cases where the well-being or financial interests of residents are at risk.  The SAT will be empowered to determine issues such as: the terms and conditions appropriate to the appointment; the functions to be performed by the statutory manager; the source of funds used to remunerate the statutory manager and meet their expenses; and the extent of the statutory manager’s control of those funds.

Disclosure and cooling off

The Bill increases (from 5 to 10 working days) the time for prospective residents to consider pre-contractual disclosure information; and increases (from 5 to 7 working days) the ‘cooling off’ period during which a resident can rescind a residence contract. 

Appeals to the State Administrative Tribunal on increases in recurrent charges and levies

The Bill provides for the residents of a retirement village, after passing a special resolution, to collectively appeal to the SAT against excessive and/or unwarranted increases in recurrent charges or levies, and empowers the SAT to hear such disputes and make any orders in relation to these matters. 

Recurrent charges after a non-owner resident leaves a village 

The Bill provides for regulations to limit the time that recurrent charges must be paid by former non-owner residents after they leave a village.  The Government intends to apply a cap of 6 months to existing contracts and 3 months to future contracts.  
The Bill applies the capped liability to all former residents (on existing and new contracts), including those who move out prior to the amendments commencing. Former non-owner residents who have moved out prior to the amendments commencing, and who are still paying recurrent charges at the time of commencement, will remain liable for recurrent charges for a maximum period of a further 6 months (prescribed in the regulations) from commencement.
The Bill provides the start date for the commencement of the prescribed period, as when the unit is "permanently vacated" by the former resident.  There are four criteria for “permanently vacated”:

· if required by the residence contract – the administering body has been given notice of the former resident’s intention to vacate the residential premises; and

· the goods and belongings of the former resident have been removed from the residential premises; and

· the former resident has ceased to reside in residential premises; and  

· the right to exclusively occupy the residential premises has been given up by the former resident (or, if the former resident is deceased, by the estate of the former resident) by returning the keys to the residential premises to the administering body.
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The definition of permanently vacated makes it clear that, the deceased estate of a former non-owner resident can give up the right to exclusively occupy the former residential premises by handing back the keys. In some cases this will only occur after probate or letters of administration have been granted to the estate. 
The Bill also allows former non-owner residents to defer payment of any recurrent charges incurred after they leave a village, until the time of repayment of the resident’s premium.
Village amenities and services 

The Bill clarifies SAT’s current powers to make specific orders relating to the completion of works and the fulfillment of contract requirements on the provision of recreational services and amenities (such as a club house, bowling green or a swimming pool); and to deal with disputes regardless of whether the obligation to provide those services or amenities is contained in a residence contact or a separate service contract.

Village contracts - provisions and matters to be included in contracts or excluded

The Bill provides that regulations may require contracts to include or not include certain provisions or matters.  A number of recommendations from the final report are intended to be implemented under this amendment, for example, that contracts will be required to clearly state when proposed amenities and services will be provided; how the cost of auditing of the accounts of the village will be apportioned; provide residents with the right to add or remove fixtures in their own dwellings, and that residents may be held liable for any damage caused by the addition or removal of such fixtures; and that exit fees must be calculated on a daily pro rata basis to avoid the outgoing resident and incoming resident being charged for the same period. 

Fees and charges not to be included in the village operating budget

The Bill provides that certain fees and charges, as prescribed in the regulations, must not be recouped from the residents of a village.  This amendment will enable the implementation of a number of recommendations from the final report. The types of fees and charges that are expected to be prescribed for this purpose are those that are not directly related to the operation of a village, and may include items such as membership of industry associations and penalties awarded against the administering body for breaches of the Act.

Release of a premium from a trust account

The Bill allows payments to village operators to be released from trust once a resident is entitled to occupy the village unit and the cooling off period has expired, rather than when a resident actually takes up occupancy.  This amendment will benefit operators who currently cannot access funds if a new resident does not immediately take up residence but goes on an extended holiday, for example.

Extension of time for proceedings

The Bill extends the timeframe from two to three years, within which a person may bring proceedings to court for an offence under the Retirement Villages Act, in line with the Fair Trading Act 2010.  This amendment will provide a more reasonable time frame and consistency between the Retirement Villages Act and the Fair Trading Act.
