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EXECUTIVE SUMMARY
Highlights for 2010-11
Board and other proceedings
During the reporting period of 1 July 2010 to 30 June 2011 the Board:

convened for 20 Board meetings;

considered 13 Fidelity Guarantee Account claims;

conducted 57 interviews for licensing applications;

commenced 10 disciplinary proceedings against agents or sales representatives in the
State Administrative Tribunal (the SAT); and

appeared before the SAT on 29 occasions.


Achievements
In 2010–11, the Board achieved the following outcomes:

322 new licence applications processed;

1278 applications for new sales representative registrations processed;

855 applications for triennial certificate renewals processed;

1362 applications for sales representative renewals processed;

176 conciliations commenced;

165 conciliations completed;

417 new general compliance investigations commenced;

335 new qualified audit investigations commenced;

337 new qualified audit investigations completed;

54 new trust fund investigations commenced;

2150 Home Buyer’s Assistance Account grants approved totalling $4,170,458;

603 proactive compliance visits of real estate agencies conducted, of which 57 were in
regional Western Australia;

received 6157 enquiries to the Real Estate and Settlement Advice Line, of which 91.1 per
cent were answered in 40 seconds;

245 mandatory CPD seminars were conducted and funded by the Board and 83 distance
learning packages were sent to remote participants;

two elective CPD regional seminars were conducted by the Registrar;

27 claims lodged against the Fidelity Guarantee Account; and

9 claims completed against the Fidelity Guarantee Account.

Reporting Officer
7 September 2011
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OPERATIONAL STRUCTURE
Enabling Legislation
The Real Estate and Business Agents Supervisory Board was an independent statutory
authority established under the Real Estate and Business Agents Act 1978 (the Act) to regulate
the real estate and business broking industries in Western Australia.
The Board administered the Act, the Real Estate and Business Agents (General) Regulations
1979 (the Regulations) and the Code of Conduct for Agents and Sales Representatives (the
Code of Conduct).

Responsible Minister
The Hon Simon O’Brien MLC took over responsibility as the Minister for Commerce on
14 December 2010. Throughout the reporting period until 13 December 2010 the responsible
minister was the Hon Bill Marmion BE MBA MLA.

Mission
The Board’s overriding goal was for the people of Western Australia have confidence in the real
estate and business broking industries.

Organisational structure
Board structure
The Board was fully funded by industry in the form of:
 licensing revenue;
 interest earned on money held in agents’ trust accounts; and
 interest earned on retained funds.
This money was used to fund the statutory functions of the Board to the real estate and
business broking industries and the community of Western Australia. The statutory functions
were provided by means of the following services:
Licensing: Quality control of people seeking to enter the real estate and business broking
industries and those already registered or licensed in those industries.
Compliance: Ensuring that licensed real estate and business agents, their sales
representatives and all employees complied with the relevant legislation and financial reporting
requirements and that those who undertook unlicensed activity were stopped from doing so.
Education and Awareness: Built confidence in the industry, encourage awareness of real
estate and business broking ‘best practice’ through activities such as proactive compliance
visits, the CPD program, seminars, publications, e-Bulletins, newsletters and through the
Board’s internet site.
Fidelity Guarantee Account: The assessment of claims for reimbursement from consumers
who have suffered financial loss or loss of property by conduct of a licensee that holds a current
triennial certificate due to the criminal or fraudulent conduct of that agency or its employees
during the course of business of that agency.
Home Buyers Assistance Account: Worked to ensure that people who lodge a claim against
the Account satisfied the necessary requirements and received funding in a timely manner.
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Our people
The Board Director, Board Solicitor, Legal Practitioner, Board Executive Officer, Articled Clerk,
and Board Support Officer were employed in a joint funding arrangement with the Settlement
Agents Supervisory Board. The Registrar, Deputy Registrar, Research and Policy Officer, and
Board Secretary were employed directly by the Board.

Role of senior staff
Director
The Director was the Chief Employee and Chief Financial Officer of the Board and was
responsible for providing advice and assistance to the Board in its day-to-day operations. The
Director ensured that the Board’s policies and strategies for regulating the real estate and
business broking industries were implemented and monitored.
The Director oversaw the financial and human resources and legal services, assisted with
planning and strategic issues, and negotiating, monitoring, and reporting on contracts with
external providers, including the Service Delivery Agreement with the Department of
Commerce. The Director also assisted the Board to comply with legislation relevant to its
statutory obligations.
Board Solicitor
The Board Solicitor had responsibility for managing legal and policy services for the Board. This
included providing advice to the Board, and its officers and inspectors, on the interpretation and
application of legislation administered by the Board. The Board Solicitor also provided advice on
matters relevant to the Board, such as the conduct of proceedings before the Board, the State
Administrative Tribunal (the SAT), and the courts.
Registrar
The Registrar assisted in overseeing the operations of the Board and provided guidance and
leadership to employees. The Registrar also assisted the Director on policy, legislative and
operational issues.
It was the Registrar’s duty to contribute as a member of a number of Board sub-committees to
assist in the management, development, implementation and evaluation of Board objectives
and policies and manage Board projects as directed.
The Registrar was also responsible for undertaking the statutory functions and determining how
investigations were managed and finalised. The Registrar liaised with and represented the
Board in dealings with the media as required as well as representing the Board at conferences,
seminars, relevant committees, and working parties. It was the duty of the Registrar to promote
the Board and advance its objectives.
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Service Delivery Agreement
The Board contracted the Department of Commerce (the Department) to provide services under
a Service Delivery Agreement (SDA). These services assisted the Board to carry out its
functions. The SDA set out the services and performance measures between the Board and the
Department, in accordance with government output based management requirements.

Organisational chart
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Members of the Board
The composition of the Board was set out in section 7 of the Act. There were five members of
the Board appointed by the Governor of Western Australia:

one person who was not a licensed agent who was also appointed Chair;

one person experienced in commercial practice and not a licensed agent;

one person who was a legal practitioner and not a licensed agent;

one licensed real estate agent who was nominated by the Real Estate Institute of Western
Australia; and

one licensed agent who was elected by licensed agents.
Mr Mark Cuomo (Chairman)
Mr Mark Cuomo is a legal practitioner practising as a barrister. Mr Cuomo was
Chair of the Board from January 2005. He is also the Chair of the Building
Disputes Tribunal and the Painter's Registration Board. Until March 2010 Mr
Cuomo was also the Chair of the Builder's Registration Board.
Mr Paul Gabrielson (Commercial Practice Member)
Mr Paul Gabrielson is an Associate Member of the Institute of Chartered
Accountants, a registered tax agent and is a principal in a public accounting
practice. He was appointed to the Board in December 2009.
Deputy: Ms Michelle Jenkins
Mr Glenn Cridland (Legal Practitioner Member)
Mr Glenn Cridland is a legal practitioner practising as a barrister. Mr Cridland
was the Registrar of Fisheries and prior to that appointment the Chief Legal
Adviser to the United Nations Peace Keeping Force in East Timor. He was
appointed to the Board in December 2009.
Deputy: Dr John Hockley
Mrs Renate Brown (REIWA Nominated Member)
Mrs Renate Brown was the member nominated for appointment by the Real
Estate Institute of WA. Mrs Brown has operated her own real estate agency
since 1990, and combined this experience with 15 years as industry trainer for
various franchises and REIWA. She had been a deputy member of the Board
since 2003.
Deputy: Ms Jennie Bryant
Mr William Goddard (Elective Member)
Mr William (Bill) Goddard was the member elected for appointment by licensed
agents. Mr Goddard is also a Certified Practising Business Broker and member
of the Business Brokers Association (WA). He was president of the
Association from 2003 to 2010 and is the honorary treasurer. In 2004 he was
awarded Fellowship of the Real Estate Institute of Australia and in 2009 he won
REIWA’s Kevin Sullivan Award.
Deputy: Mr Oscar D'Souza
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Other key legislation impacting on the Board
The Board complied with the following statutes in performing its functions:
Auditor General Act 2006;
Criminal Code Act Compilation Act 1913
Disability Services Act 1993;
Electoral Act 1907;
Equal Opportunity Act 1984;
Fair Trading Act 20107;
Financial Management Act 2006;
Freedom of Information Act 1992;
Legal Profession Act 2008;
Magistrates Court Act 2004;
Mutual Recognition (Western Australia) Act 2010;
Mutual Recognition Act 2010 (Cwlth);
Occupational Safety and Health Act 1984;
Public Interest Disclosure Act 2003;
Public Sector Management Act 1994;
State Administrative Tribunal Act 2004;
State Records Act 2000;
State Supply Commission Act 1991;
Strata Titles Act 1985;
Supreme Court Act 1935; and
Workers Compensation and Injury Management Act 1981.
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PERFORMANCE MANAGEMENT
FRAMEWORK
Outcome Based Management framework
The primary service of the Board was to regulate the real estate and business broking
industries. This was achieved through the discharge of its statutory functions: licensing,
compliance, education and awareness, and the administration of the Fidelity Guarantee
Account and the Home Buyers Assistance Account. The effective regulation of the industry
enabled the Board to achieve its desired outcome that people had confidence in the industry.
This ultimately contributed to meeting the Government’s goal of achieving results for the benefit
of all Western Australians.
Government goal
Outcomes Based Service
Delivery
Greater focus on
achieving results in key
service delivery areas for
the benefit of all Western
Australians.

Board’s desired outcome
The people of Western
Australia have
confidence in the real
estate and business
broking industries.

Service
Regulation of the real
estate and business
broking industries
through the discharge
of the Board’s
statutory functions.

Changes to Outcome Based Management framework
The Board’s Outcome Based Management framework did not change during 2010–11.

Shared responsibilities with other agencies
The Board did not share any responsibilities with other agencies in 2010–11.
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Agency performance
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REPORT ON OPERATIONS
Service one: Licensing
Strategic objectives
For the 2010–11 reporting period the Board objectives were to:

assist people seeking to obtain a licence, obtain or renew a triennial certificate or certificate
of registration, and to process such applications in accordance with the Act;

assess the fitness1 of people entering the industry, and of those remaining in the industry;
and

audit the computer databases of the Department to ensure the information recorded is
accurate.

Performance
In 2010—11, the Board achieved the following outcomes:

322 applications for new real estate and business agent licences processed;

855 applications for real estate and business agent triennial certificate renewal processed;

97.52 per cent of new real estate and business agent licence applicants advised of the
outcome of their application within eight days of the Board’s decision;

1278 new applications for a sales representative’s certificate of registration processed;

1362 renewal applications for a sales representative’s certificate of registration processed;

107 advisory and 12 breach non-compliance closure letters were issued by the Registrar to
agents or sales representatives and others;

100 per cent of agents renewal applications referred to the Board for decision within seven
days; and

99.71 per cent of sales representative’s renewal applications referred to the Board for
decision within seven days.

Overview
All real estate and business agents require a licence as well as a current triennial certificate in
order to carry on business in the industry in Western Australia. The licence issued by the Board
is continuous while the triennial certificate is to be renewed every three years.
The Board assessed licence applications to ensure that only suitably qualified people entered
the industry as agents. To create high standards of practice and behaviour, uniform minimum
standards of competency applied.
In 2010–11, the Board received 324 applications for real estate and business licences. This
figure represents a decrease of 49 over that reported for 2009–10. The Board dealt with 1360
applications from people seeking registration as sales representatives.
This represented an increase of 13 above that in 2009–10. During the reporting period the
Board conducted 57 recorded licensing interviews.

1

The Act stipulates that to be granted and hold an agent licence (section 27(1)(b) of the Act) or certificate of registration (section
47(1)(b) of the Act) the successful applicant must be “a person of good character and repute and a fit and proper person”. The
Board was required by the Act to take into account a number of factors when considering the suitability of an applicant. The factors
may vary depending if the person is an agent or sales representative.
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Fees- Real estate and business agents
The fees charged by the Board in 2010–11 in accordance with the Real Estate and Business
Agents (General) Regulations 1979 for real estate and business agent licensing applications
and real estate and/or business sales representative registration applications were as follows:
License New Applications:
Individual $882
Firm or Partnership/Body Corporate $1,088
Note: These fees are inclusive of a once off Fidelity Guarantee Account payment of $150
Triennial Renewal Applications: $430
Sales Representative New Applications: $217
Note: This fee is inclusive of a once off Fidelity Guarantee Account payment of $45
Sales Representative Renewal Applications: $141
The Board conducted its annual review of the fees in accordance with the Financial
Management Act 2006. This review was in line with the State Government’s policy that any
increases in fees are to be on a cost recovery basis. The Board’s recommendation that the fees
be increased by the agreed Consumer Price Index of 3 per cent was approved by the Minister
for Commerce.

Holding fee
Agents who wish to continue to remain a licensee without holding a triennial certificate must do
so by paying a holding fee of $202 within the specified time frame. This puts the licence on hold
for a period of three years. At 30 June 2011, licences of 575 agents were on hold. Of these 205
were placed on hold during the reporting period.

Licensing kit
The Board produced a licensing kit that provided current information for new licence holders. It
included information on setting up trust accounts, auditing processes, the CPD program, the
Home Buyers Assistance Account and a licensee’s obligation to notify the Board when there are
changes in their personal or their agency’s details.
It provided information for licensed agents in other states and territories of Australia who have
obtained a Western Australian licence under the Mutual Recognition (Western Australia) Act
2010 and the Mutual Recognition Act 2010 (Cwlth). Board publications were included for
reference. The licensing kit was provided in hard copy to new licensed agents and sales
representatives and could also be downloaded from the Board’s internet site at
www.reba.wa.gov.au. It was transferred to the Department of Commerce internet site at
www.commerce.wa.gov.au as of 1 July 2011.
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Service two: Compliance
Strategic objectives
In 2010—11, the Board strived to meet the following objectives:

that real estate agents, business agents and sales representatives complied with the
requirements of the Act, the Regulations and the Code of Conduct;

that in appropriate cases, the Board commenced proceedings before the State
Administrative Tribunal (the SAT), directed the Registrar to bring prosecutions in the
Magistrates Court against agents, sales representatives and other persons where there is
evidence of an offence against the Act and the Code of Conduct or other legislation
including the Criminal Code;

that complaints were investigated promptly and dealt with by the Board in a timely manner;

that prompt, accurate advice was given to industry members and the public; and

that audit reports were received on time and all qualified reports were investigated.

Performance
In 2010–11, the Board achieved the following outcomes:
General compliance

417 investigations commenced;

435 investigations completed;

107 advisory and 12 breach non-compliance closure letters were issued by the Registrar to
agents or sales representatives and others;

98.95 per cent of complaints acknowledged within seven calendar days; and

82.86 per cent of investigations commenced within 14 days.
Financial compliance

335 qualified audit investigations commenced;

337 qualified audit investigations completed;

97.91 per cent of investigations into qualified audit reports commencing within 14 days of
lodgement;

54 trust account investigations commenced;

78 trust account investigations completed; and

98.15 per cent of trust account investigations commencing within 14 days.
Conciliation

176 conciliations commenced;

165 conciliations completed;

98.86 per cent of conciliations acknowledged within seven days;

96.02 per cent of conciliations commenced within 14 days; and

98.79 per cent of conciliations completed within three months.

General compliance
The Board, its inspectors and Registrar had powers of investigation, which it exercised to
determine whether agents and sales representatives and others were complying with the
requirements of the Act, the Regulations, the Code of Conduct and any conditions of their
licence and/or certificate.
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These powers of investigation were also used to determine whether any other cause existed to
render an agent unfit to hold a licence and a triennial certificate, and sales representatives unfit
to hold a certificate of registration.
When the Board received a complaint or the matter was otherwise brought to its attention, the
Registrar determined whether it required investigation. If the preliminary assessment identified
sufficient cause for concern, then the Registrar issued a direction for a formal investigation to
proceed.
Where the Registrar directed a formal investigation into a complaint, an inspector would seek
further information from the agent or sales representative or other person concerned, and any
other relevant person. At the conclusion of an investigation the Registrar may have taken one or
more of a range of actions.
Where an investigation or inquiry revealed evidence of non-compliance with the Act and/or
Code of Conduct, the result would not always be an application to the State Administrative
Tribunal (SAT) for disciplinary proceedings or prosecution in the Magistrates Court.
Depending on the circumstances, the Board or Registrar may have decided to issue an advisory
letter or breach for non-compliance, or otherwise close the matter. Alternatively, the Registrar
could recommend that the Board commence proceedings against the agent and/or sales
representative or other person.
Factors such as, the nature of the conduct, the person acknowledging the breach or noncompliance, actions taken to prevent future occurrence, age of the matter, and the strength of
the evidence available were taken into consideration. In this reporting period, 10 proceedings
were commenced in the SAT, and seven were completed. No proceedings in the Magistrates
Court were commenced.
The total number of new investigations commenced into the conduct of agents increased from
398 in 2009–10 to 417 in this reporting period.

Financial compliance
The Act sets out how trust account records are to be maintained by agents who hold a current
triennial certificate.
Agents are required to appoint an auditor of their trust accounts at the time of applying for their
licence. The Act requires the auditor to submit to the Board, by 31 March each year, an audit
report of the agent’s trust accounts. The Board treated all qualified audit reports as a priority
issue.
Apart from qualified audit reports being received from auditors, there are three main ways that
non-compliance with the trust account provisions were provided to the Board, they were:
• through a complaint;
• during an investigation; and
• financial institutions notifying the Board when a trust account became overdrawn.
During 2010—11, the Board commenced 335 investigations into qualified audit reports
compared to 319 from the previous reporting period. In addition, 54 trust account investigations
were commenced in 2010—11 in comparison to 66 recorded in the previous reporting period.
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Conciliation
The Act has provision for assistance to be given to parties in a transaction to resolve a dispute.
The assistance takes the form of a conciliation process.
Conciliators will arrange informal discussions between the parties to help in the conduct of
those discussions, and if possible, assist the parties to reach an agreement.
The conciliation service has proven to be an effective method of resolving minor complaints. In
the cases conciliated in 2010–11, 40 cases resulted in the parties reaching agreement. In three
cases referred to conciliation, no action was required other than clarifying the facts for the
parties. In 27 cases the parties were unable to resolve the issue.
Of cases referred to conciliation, one was outside of the jurisdiction of the Board where the
parties would have had to seek assistance elsewhere.
There were eight cases where complaints were not justified.
The average time taken to complete a conciliation matter was 36.26 days.
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Service three: Education and awareness
Strategic objectives
The Board met the following education and awareness objectives in 2010–11:

conducted proactive visits to agencies;

provided industry seminars to assist agents and sales representatives to comply with the
Act and the Code of Conduct;

provided a counter information service to members of the public and industry;

provided a telephone information service to members of the public and industry;

supported and funded education programs for the professional development of agents and
sales representatives;

developed educational material, including brochures and guides, for distribution to industry
and members of the public;

published the quarterly newsletter, REBA News, for distribution to licensees, sales
representatives, and auditors;

published frequent e-Bulletins; and

provided up to date information on the Board’s internet site and made further improvements
for industry and members of the public.

Performance
In 2010–11, the Board achieved the following outcomes:

conducted 603 proactive compliance visits to agencies, which included 57 visits to agencies
outside of the metropolitan area;

five issues of REBA News were published and distributed, including one special edition
regarding the Boards abolition; and

15 e-Bulletins were distributed to approximately 9000 licensees, sales representatives, and
auditors.

Compulsory Professional Development
The Board’s Compulsory Professional Development (CPD) initiative continued in the second
half of 2010 for all individual licensed real estate and business agents and registered sales
representatives, including those restricted to property management only, and the strong
compliance rates showed that the real estate industry was fully embracing the program. In these
six months, a total of 130 mandatory sessions were conducted in metropolitan and regional
areas on behalf of the Board by the Real Estate Institute of Western Australia (REIWA), West
Coast Property Training (WCPT) and Kaplan Professional. This was an increase of 62 sessions
compared to the same period in 2009.
Improved reporting facilities and procedures within the Real Estate Branch resulted in tighter
monitoring of CPD compliance across the industry and this resulted in increased rates of
compliance. A mailout by the Board in late 2010 to all non-compliant individual licensed agents
and sales representatives saw a spike in enrolments and attendances to sessions, and
contributed to the improved compliance in that year.
In the reporting period there were 84 elective course providers offering a total of 1062 activities
from which participants could choose to complete their CPD requirements. The Board resolved
to extend the contracts awarded to REIWA, WCPT and Kaplan Professional to deliver the
mandatory component of CPD in 2011. The contracts to develop the mandatory activity material
and produce the distance learning packages for 2011 were again awarded to WCPT. In the first
six months of 2011, a total of 115 mandatory sessions were held by REIWA, WCPT and Kaplan
Professional.
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Information services
Under the Service Delivery Agreement (SDA) the Board obtained advice line services through
the Department of Commerce. In 2010–11, the Real Estate and Settlement Advice Line
answered 6517 telephone enquiries from the public seeking information. Of the telephone
enquiries received, 91.1 per cent were answered within 40 seconds.

Proactive compliance
The Board conducted a Proactive Compliance program that is unique in Australia. The purpose
of the program was to promote and improve the level of voluntary compliance and ethical
standards in real estate and business broking industries. The Board’s Proactive Compliance
Officers visited agencies to provide advice and examine the level of adherence to legislative
requirements. Participation by agents was voluntary. During 2010–11, the Board conducted 603
proactive visits to agencies. Of those visits, 57 were carried out in regional areas and 137 were
new agents. Mandurah and surrounding suburbs were considered Perth metropolitan.
Proactive compliance visits were carried out in accordance with a standard process, which
includes looking at:

trust account reconciliation;

correspondence and documents including trust account receipts to ensure they conformed
with the Act, the Regulations, and the Code of Conduct;

potential conflict of interest;

appointment to act;

CPD compliance;

sale files; and

property management files.
Where non-compliance in any area was identified, practical advice and guidance was given on
how the agency may correct the problem and comply with the requirements of the Act, the
Regulations, and the Code of Conduct. The visit was stopped for very serious breaches. The
majority of feedback obtained from agents who have participated in the program, indicated that
the proactive compliance visits were helpful and informative.
This program, along with Compulsory Professional Development, was well received by the
industry, and is likely to have assisted in reducing the number of complaints lodged during the
reporting period.

Education funding
The Board provided financial support to promote its education objectives. The Board used a
prescribed proportion of the interest earned from real estate and business agents trust accounts
for this purpose. Funding was used to support the delivery of necessary and appropriate training
courses to assist in the professional development of industry participants; namely, registered
real estate and business agents, and sales representatives.
As of 1 January 2010 the education funding was awarded to the three training providers of the
Compulsory Professional Development (CPD) program. The three successful tenders for CPD
were submitted by REIWA, West Coast Property Training, and KAPLAN Professional.
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REBA News
The Board produced a quarterly newsletter REBA News, to provide information to industry
members and relevant stakeholders. The newsletter provided updates on industry practice
issues, case studies from the Board’s disciplinary proceedings, legislative amendments and any
other relevant, topical issues such as the Compulsory Professional Development (CPD)
program and CPD course dates. REBA News was mailed to all licensees, sales representatives
and auditors.
A special edition of the REBA News concerning the transfer of responsibility from the Board to
the Department was published and distributed in both electronic and physical formats.
The newsletter was issued to approximately 13,000 industry members each quarter.

REBA e-Bulletin
The e-Bulletins were a convenient way for the industry to receive the latest information on
issues relevant to the real estate industry in Western Australia.
The e-Bulletins were distributed once a month and more frequently if required.
The e-Bulletins provided the Board with the opportunity to notify industry of any urgent
information such as the Board’s abolition and scam updates.
In 2010–11 15 issues were published and sent to approximately 9000 agents and
representatives.

Publications
REBA produced publications targeted at both consumers and industry members with the aim of
providing important information on a broad range of topics concerning the real estate and
business broking industries in WA. These publications were:

A guide to auditing real estate and business agents trust accounts;

A guide to investigations and disciplinary proceedings;

A guide to the Compulsory Professional Development program;

Buying a home through an agent;

Buying vacant land;

Complaint handling guidelines for the settlement and real estate industries;

Home buyers assistance account;

Information for complainants – Real estate and business broking industries;

Licensing of real estate and business agents – Registration of real estate and business
sales representatives;

Obligations of property developers;

Real estate auctions;

Real estate fees – negotiating with an agent;

Real estate trust accounting – A reference manual;

Sale by offer and acceptance;

Timber pest inspections and reports – A guide for home buyers; and

You and your property manager.
The Board, in conjunction with the Department of Commerce, also produced the publication
Managing residential property. This guide is aimed at property managers looking for a ‘best
practice’ approach.
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The Board continually updated and improved these publications and in the last financial year
has seen numerous fact sheets and booklets reviewed including; Obligations of property
developers, Real estate fees, Timber pest inspections, You and your property manager, A guide
to auditing real estate and business agents’ trust accounts, and Managing residential property.

Website
The Board’s website – www.reba.wa.gov.au – was an integral tool in assisting the Board to
conduct and promote education and provide advisory services to industry participants and the
public. It allowed industry participants to access important information regarding a range of
topics including licensing and registration requirements, compliance, the CPD program and how
to lodge a complaint.
Visitors to the internet site could view electronic versions of industry publications, lists of current
licence and registration holders and past editions of REBA News and the REBA e-Bulletins.
It also provided valuable information for first home buyers, people wishing to sell a property,
tenants, landlords, auditors and members of the public wanting to know more about the real
estate and business broking industries in Western Australia.
The majority of the relevant content on the website was transferred to the Department of
Commerce’s website at www.commerce.wa.gov.au/consumerprotection .
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Service four: Fidelity Guarantee Account
Strategic objectives
The purpose of the Fidelity Guarantee Account (FGA) is to provide financial reimbursement to
people who suffer pecuniary loss or loss of property through the criminal or fraudulent actions of
a licensee (during a period when holding a current triennial certificate), in the course of
business. This also includes the actions of such licensee’s employees.

Performance
2010–11 saw the following outcomes:
 27 claims lodged against the Fidelity Account;
 9 Fidelity Account claims completed;
 96.15 per cent of claims acknowledged within eight days; and
 96.3 per cent of claim assessments commenced within 14 days.

Overview
The FGA is financed through contributions from agents, interest on agents' trust accounts, and
interest generated on the FGA. The FGA is kept at Treasury, forming part of the trust fund
constituted under section 16 of the Financial Management Act 2006. Money standing to the
credit of the FGA is invested with Treasury, and income derived from this is credited to the FGA.
The criteria for making a claim are:
 the applicant has suffered financial loss or loss of property;
 the loss was due to the defalcation (which includes criminal or fraudulent conduct) of a
licensee or their employee;
 the licensee holds a current triennial certificate; and
 the loss occurred in the course of the business of the licensee.
Morgan Realty Pty Ltd
A number of claims have been received in relation to real estate transactions conducted by
Morgan Realty Pty Ltd. To 30 June 2011 the Board received 12 claims totalling $4,267,800.

Fidelity Guarantee Account claims lodged
Financial year

2006–07

2007–08

2008-09

2009–10

2010–11

Number of claims

134

160

101

22

27
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Service five: Home Buyers Assistance Account
Strategic objectives
The Home Buyers Assistance Account was established to assist first home buyers financially
toward meeting the incidental expenses incurred when purchasing an established or partially
built home through a licensed real estate agent.
In 2010–11, the Board met these objectives by ensuring first home buyers were made aware of
the Home Buyers Assistance Account, and by providing a grant of up to $2,000 to off-set
expenses such as registration fees, solicitor and/or conveyancing fees, valuation fees,
inspection fees, establishment fees, mortgage insurance premiums and lending institution fees
associated with lodging the application.

Performance
2010–11 saw the following outcomes:
• $4,170,458 paid out of the account;
• 2358 applications received;
• 2150 grants approved; and
• 100 per cent of cheques issued within eight days of approval.

Number of applications and grants
The table below provides a comparison of the number of Home Buyers Assistant Account
applications and approvals processed by the Board from 2010-11 and previous financial years.
Financial year

2006–07

2007–08

2008-09

2009–10

2010–11

No of applications

1,812

4,381

5,895

4,995

2,358

No of approvals

1,543

4,165

4,949

5,244

2,150

Total amount paid

$3,048,698

$8,180,158

$9,711,402

$10,112,329

$4,170,458
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ACTUAL RESULTS VERSUS BUDGET
TARGETS
Financial targets
2010–11 Target1
$23,086,047

2010–11 Actual
$14,426,196

Variation2
$8,659,851

Net cost of services

($3,876,131)

$6,089,784

$9,965,915

Approved full time
equivalent staff level

8.8

8.6

(0.2)

Total cost of services
(expense limit)

Summary of Key Performance Indicators

1

2010–11
Target

2010–11
Actual

Variation3

Board’s desired outcome:
The people of Western Australia
have confidence in the real estate
and business broking industries.
Key effectiveness indicator:
The extent to which real estate and
business agents comply with the
requirements of the Real Estate
and Business Agents Act 1978 in
relation to the management of their
trust accounts.

86 per cent

86.99 per cent

0.99 per
cent

Service:
Regulation of the real estate and
business broking industries
through the discharge of the
Board’s statutory functions.
Key efficiency indicator:
The average cost per licensed
agent, of regulating the real
estate and business broking
industries.

$3,970.84

$3,938.02

$32.82

As specified in the budget statements for the year in question

2

Explanations for the variations between target and actual results are presented in the ‘Explanatory statement’ in the section ‘Notes
to financial statements’.
3
Explanations for the variations between target and actual results are presented in the ‘Detailed information in support of Key
Performance Indicators’.
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Significant issues
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CURRENT AND EMERGING ISSUES AND
LEGISLATION CHANGES
Consumer Protection replaces the Board
On 25 November 2010, legislation was passed by the Western Australian State Parliament to
transfer responsibility for regulation of the real estate and business broking industry from the
Real Estate and Business Agents Supervisory Board (the Board) to the Department and the
Commissioner for Consumer Protection. The operations of the Board wound up on 30 June
2011 with transfer of its responsibilities occurring from 1 July 2011.
This change was part of the State Government’s commitment to reducing the number of
statutory Boards and committees in WA. Abolition of the Board, along with three other statutory
licensing Boards, allows for a more streamlined operating structure with a single regulator
across a number of property-related occupational areas and better integration with generalist
laws such as the Australian Consumer Law and Residential Tenancy Act 1987. The changes
also position the local property industry for the national harmonisation of licensing under the
National Occupational Licensing System, which is expected to begin on July 1, 2012.
From July 2011 the licensing authority of the Board was vested in the Commissioner for
Consumer Protection, and the Board’s financial responsibilities moved to the Director General
of the Department.

Australian Consumer Law
On 1 January 2011 a uniform Australian Consumer Law came into operation at the
Commonwealth level and in every State and Territory in Australia, meaning the basic consumer
laws are the same throughout Australia. The Australian Consumer Law is heavily based on
provisions in the Trade Practices Act 1974 and the Fair Trading Act 1987.
For transactions that took place before 1 January 2011 then the former law applies. For those
transactions the Fair Trading Act 1987, the Consumer Affairs Act 1971 or the Door to Door
Trading Act 1987 still apply. For transactions that took place after 1 January 2011 the Fair
Trading Act 2010 and/or the Australian Consumer Law apply.
The Fair Trading Act 2010 applies the Australian Consumer Law as set out on 1 January 2011
in Schedule 2 to the Commonwealth's Competition and Consumer Act 2010 (what used to be
called the Trade Practices Act 1974) as the Australian Consumer Law (WA). The ACCC
administer the Commonwealth's version of the Australian Consumer Law and WA will
administer the Australian Consumer Law (WA).
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National Occupational Licensing System
On 30 in April 2009 the Council of Australian Governments (COAG) signed an
Intergovernmental Agreement to establish a national occupational licensing system (NOLS) for
specified occupations.
The Occupational Licensing National Law Bill 2010 was passed on 17 September 2010. The
NOLS will enable current holders of state and territory licences to be deemed across to the new
licence system at its commencement and establish a publicly available national register of
licensees.
From January 2011 the National Occupational Licensing Authority became operational and from
1 July 2012 NOLS will commence for the ‘first wave’ of occupations which will include licensed
real estate and business agents and sales representatives.
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Disclosures and legal
compliance
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AUDITOR GENERAL’S OPINION
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FINANCIAL STATEMENTS
Certification of financial statements
For the year ended 30 June 2011
The accompanying financial statements of the Board have been prepared in compliance with
the provisions of the Financial Management Act 2006 from proper accounts and records to
present fairly the financial transactions for the financial year ended 30 June 2011 and the
financial position as at 30 June 2011.
At the date of signing I am not aware of any circumstances which would render the particulars
included in the financial statements misleading or inaccurate.

Reporting Officer
7 September 2011
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ADDITIONAL KEY PERFORMANCE
INDICATOR INFORMATION
Certification of Key Performance Indicators
I hereby certify that the key performance indicators are based on proper records, are relevant
and appropriate for assisting users to assess the Board’s performance, and fairly represent the
performance of the Board for the financial year ended 30 June 2011.

Reporting Officer
7 September 2011
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Detailed information in support of Key Performance
Indicators
Effectiveness indicator
The extent to which real estate and business agents comply with the requirements of the Real
Estate and Business Agents Act 1978 in relation to the management of their trust accounts.
The Board’s aim was to positively influence the behaviour of industry participants through
effective compliance activities. The extent to which the people of Western Australia can be
confident that the real estate and business broking industry operates in accordance with
regulatory requirements was assessed by the level of compliance relating to the management of
trust accounts.
The Board’s experience was that the extent of compliance in respect to trust accounts was the
best single test providing a reliable indication of the extent to which agents are generally
complying with the requirements of the Act.
Breaches in relation to the management of trust accounts usually indicated other problems or
breaches that may be occurring within an agency.
An independent auditor conducted an examination of an agents trust account management and
provided an audit opinion to the Board in relation to the agents’ management of their trust
accounts. An unqualified opinion was issued when the auditor considered the agent’s trust
accounts were, during the period of the audit, kept in order. One aim of independent scrutiny
was to provide a level of confidence regarding the management of the trust accounts.
Therefore, the extent to which auditors submit unqualified audit opinions is an indication of the
degree of confidence that can be held in the industry.

Measure
The proportion of real estate and business agents that submit an unqualified audit report or a
statutory declaration

Unqualified audit reports
Qualified audit reports
Statutory Declarations
No Audit reports
Total number of agents
% of agents submitting an
unqualified audit or Statutory
Declaration

2006/07
773
313
1028
56
2170
83

2007/08
778
355
1147
38
2318
83

2008/09
800
307
1200
17
2324
86.06

2009/10
823
289
1159
14
2285
86.74

2010/11
845
302
1361
28
2536
86.99

Notes to the indicator
The Act requires licensed agents to manage monies received for or on behalf of their principals
(clients) through a trust account. If a licensed agent does not receive or hold any money on
behalf of a person in the reporting period then they must submit a statutory declaration
confirming this to be deemed compliant. A licensed agent (individual) may work for a company
and it is then the company’s trust accounts that are audited.
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The Board placed significant reliance on audit reports to ensure that agents maintained their
trust accounts in accordance with the statutory requirements.
Since 2001–02, the Board maintained a ‘no tolerance’ policy towards agents who failed to
comply with the trust account auditing provisions of the Act. Where appropriate, the Board
commenced proceedings before the SAT alleging that there is proper cause for disciplinary
action regarding an agent or auditor’s conduct. Where it was found that there was proper cause
for disciplinary action against the agent, then sanctions were imposed by SAT, which included a
reprimand, a fine, suspension, cancellation of the agent’s licence and triennial certificate, and
temporary or permanent disqualification.
This year the number of agents has increased by 251. There were 22 more unqualified audits
and 13 more qualified audits. The proportion of auditors delivering unqualified audit reports and
agents submitting statutory declarations has increased this year, from 86.74 to 86.99 per cent.
It was believed that the increase in the number of unqualified reports was due to agents better
understanding their responsibilities with regards to trust accounts. This increase in education
and awareness was due to improved systems for proactive compliance visits and the
Compulsory Professional Development program, as well as through articles in REBA News and
the promotion of the publication Real estate trust accounting – A reference manual.
Although the Board was concerned about the number of audits that were qualified, it believed
that to some extent this was a consequence of auditors becoming increasingly more aware of
the expectations of the Board regarding auditing agents trust accounts. This resulted in more
audits being qualified for matters that are technical breaches and not considered significant.
This increased awareness can be attributed to the education program and industry seminars
run by the Board and its independence of auditor policy.
Of the qualifications raised by the auditors most related to insignificant matters, such as clerical
or titling errors by banks so that the agent’s triennial certificate number or trading name have
not been included on the trust account, reconciliations completed but done a few days late or
not signed and dated, and trust accounts overdrawn by very small amounts from a few cents to
a few dollars.
Those of a significant nature related to month end reconciliation problems, particularly timing,
failure to reconcile the primary trust accounts, and reconciliation of bonds with the Bond
Administrator.
This year the number of auditors who failed to deliver an audit report or a statutory declaration
decreased. This was due to better follow up procedures being introduced in relation to late audit
reports and statutory declarations.

Efficiency indicator
The average cost per licensed agent, of regulating the real estate and business broking
industry.
The Board provided a range of services aimed to ensure that real estate agents complied with
the requirements of the Act. The following indicator measures the efficiency with which the
Board achieved this.
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Measure
The total cost of regulating the industry divided by the number of active licensed agents in
Western Australia.
Annual cost5
Active licensed agents
Cost per active licensed
agent

2006/07
$6,132,312
2,170
$2,913.39

2007/08
$7,350,544
2,318
$3,171.07

2008/09
$8,239,771
2,324
$3,545.51

2009/10
$9,630,012
2,210
$4,357.47

2010/11
$9,986,819
2,536
$3,938.02

Notes to the indicator
The efficiency indicator is based on the cost of delivering the service for each active licensed
agent. In the 2010—11 financial year a total of $9,986,819 was expended on regulating an
industry with 2,536 active licensed agents.
The average cost of regulating the real estate and business broking industry for each licensed
agent decreased from $4,357.47 in 2009—10 to $3,938.02 this year.

5

The annual cost of regulating the real estate and business broking industry has been calculated using the total annual expenditure
of the Board less Fidelity Guarantee Account payments and First Home Buyers Grants made in that financial year. Fidelity
Guarantee Account payments have been excluded as these payments relate to the reimbursement of losses that were incurred by
the defalcation of a licensed real estate agent in previous financial years and therefore do not reflect on the true annual cost of
regulating the real estate and business broking industry. First Home Buyers Grants have been excluded as they do not impact on
the cost of regulating the real estate and business broking industry.
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MINISTERIAL DIRECTIVES
No Ministerial directives were received during the financial year.
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OTHER FINANCIAL DISCLOSURES
Pricing policies of services provided
The Board conducted its annual review of its licensing fees in accordance with the Financial
Management Act 2006. This review was in line with the State Government’s policy that any
increases in fees are to be on a cost recovery basis. The Board’s recommendation that the fees
be increased by the agreed Consumer Price Index of 3 per cent was approved by the Minister
for Commerce and was submitted for formal approval and amendments to the relevant
regulations.

Capital Works
No capital works were completed by the Board in 2010-11.

Employment and industrial relations
Employee category

2009-10

2010-11

Full-time permanent

8

7

Full-time contract

2

1

Part-time measured on a FTE basis

0

0

On secondment

0

0

Staffing policies
The Board conducted four training sessions for Real Estate Branch employees to ensure
provision of consistent, accurate and high quality advice and service was delivered to industry
members and the public on behalf of the Board.

Industrial relations
The Board was not involved in any industrial disputes.

Workers' compensation
The Board did not receive any workers’ compensation claims in this reporting period, as in the
previous year.

59
Final Report 2010-2011

GOVERNANCE DISCLOSURES
Contracts with senior officers
At the date of reporting, other than normal contracts of employment of service, no senior
officers, or firms of which senior officers are members, or entities in which senior officers have
substantial interests, had any interests in existing or proposed contracts with the Board and
senior officers.

Freedom of Information requests
The Freedom of Information Act 1992 allows members of the public to lodge requests for copies
of documents relating to the Board and its operations. The Board endeavoured to make
available as much information as possible. In the year 2010–11, the Board received one request
for information under the Freedom of Information Act 1992.
The Department provided an administrative function to the Board in relation to Freedom of
Information matters. People who wished to lodge a Freedom of Information application or obtain
the department’s Freedom of Information Statement were advised to contact the Freedom of
Information Coordinator for the Consumer Protection Division on 9282 0923.
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OTHER LEGAL REQUIREMENTS
Advertising
Under section 175ZE of the Electoral Act 1907, the Board was required to report on expenditure
incurred using the following types of bodies to promote or market its services:
•
•
•
•
•

advertising agencies;
market research organisations;
polling organisations;
direct mail organisations; and
media organisations.

The Board reports that it did not incur any such expenditure in the reporting period 2010-11.

Disability Access and Inclusion Plan
The Board is not a public authority for the purposes of Schedule 1 of the Disability Services
Regulations 2004; however, it acknowledges and supports the principles applicable to people
with disabilities stated in Schedule 1 of the Disability Services Act 1993. Its Disability Access
and Inclusion Plan 2007–2011 expressed the Board’s commitment to ensuring that services
were delivered effectively to its employees, customers and the wider community. A copy of this
plan was available on the Board’s internet site.

Compliance with Public Sector Standards and
ethical codes
The Board was required to comply with the Public Sector Standards in Human Resource
Management and the Western Australian Public Sector Code of Ethics in its dealings with
employees. During 2010–11, the Board did not receive any applications for breaches of the
standards.
Board members and employees were required to comply with the Code of Conduct for Board
Members and Officers 2007 (updated April 2009). The Code of Conduct for Board Members
and Officers 2007 set standards concerning the Board’s operational requirements and expected
behaviour of its members and employees as they carried out their day-to-day work. It also
provided guidance and practical assistance on what to do when faced with an ethical issue. An
electronic version of this document was available on the Board’s internet site.
When the Board was in session, members were required to act in accordance with their own
independent views and experiences, in the light of the role and purpose of the Board. Members
did not perform their duties in a manner that represented or protected the interests of any
particular organisation with which they were associated.
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Recordkeeping plan
The Board was required to have a recordkeeping plan as a government organisation for the
purposes of Schedule 1 of the State Records Act 2000. Employees of the Department of
Commerce who provided services to the Board through a Service Delivery Agreement were
required to attend records and document management training as part of their induction.
Additional training and relevant training material was available to employees upon request.
The Department has record keeping policies and standards which include the management of
emails. New employees receive the booklet Corporate Information - Record keeping essentials
which is also available on the department’s intranet.
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GOVERNMENT POLICY REQUIREMENTS
Substantive equality
The Department provided the Board with a range of services through a Service Delivery
Agreement and was required to report on the progress achieved in implementing the Policy
Framework for Substantive Equality. Please refer to the section ‘Substantive equality’ in the
Department of Commerce Annual Report 2010–11 for further information.

Occupational safety, health and injury
management
In carrying out its statutory functions and in its role as an employer the Board was committed to
providing a safe working environment and complied with the injury management requirements
of the Workers’ Compensation and Injury Management Act 1981.
Under its Occupational Safety and Health Management Plan the Board committed to providing
safety checks and basic first aid and occupational safety and health awareness training to its
employees.
Board employees had the opportunity to elect an Occupational Safety and Health
Representative in accordance with the Occupational Safety and Health Act 1984.
The Board Director was responsible for ensuring that Board employees complied with
Occupational Safety and Health requirements. The Board Director and the Occupational Safety
and Health Representative conducted regular workplace safety checks and regularly monitored
developments in health and safety legislation and management systems.
Board employees had the opportunity to access the Employee Assistance Program in the form
of confidential counselling services, which are provided free of charge.
An external accredited assessment of occupational safety and health management systems
was conducted in April 2008 that included a summary of findings.

Report on annual OSH performance 2010-11
Indicator

Target 2010–11

Result 2010–11

Number of fatalities

None

None (0)

Lost time injury/disease
(LTI/D) incidence rate

None or 10 per cent reduction
on previous year

None (0)

Lost time injury severity rate

None or 10 per cent
improvement on previous year

None (0)

Percentage of injured workers
returned to work within 28
weeks

Actual percentage result to be
reported

None (0)

Percentage of managers
trained in occupational safety,
health and injury management
responsibilities

Greater than or equal to 50
per cent

33.33 per cent
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APPENDIX
The following table provided details and results of concluded State Administrative Tribunal
disciplinary matters during the period 1 July 2010 – 30 June 2011.
VR
42 of
2010

Respondents
Memet
Demiroski

128
of
2010

Richard
Masson Moody

138
of
2010

1st Respondent
KRACM Pty Ltd

Findings
On 2 December 2008 the
respondent was convicted on his
own confession of an offence that
between 1 March 2001 and 22 June
2007 he, with intent to defraud by
deceit or fraudulent means,
obtained the sum of $75,000 from
the buyer of a business.
While in the employment of a
licensed real estate agent the
respondent acted as and carried out
the functions of a real estate sales
representative when he was not the
holder of a current certificate of
registration or the holder of a current
triennial certificate contrary to
section 44(1) of the Real Estate and
Business Agents Act 1978 (the Act).
The 1st respondent breached
sections 103(2)(c)(ii)&(iii) of the Act,
when it:
a) received commission when it did
not have a current authority to
act in writing contrary to section
60(3) of the Act;
b) acted as and represented to be
the agent for a property
transaction without a current
written authority to do so in that it
negotiated the sale of the
property and drew up the Offer
and Acceptance contract
contrary to article 4(1) of the
Code of Conduct for Agents and
Sales Representatives (the Code
of Conduct) ; and
c) advertised the property for sale
and displayed a notice of sale
when it did not have a current
written authority to do so
contrary to article 4(3) of the
Code of Conduct.
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Penalty
Suspension of
certificate of
registration and is
disqualified from
being re-registered
until December
2010.

Costs
$1,000 costs in
clear funds to be
paid no later than
14 December
2010.

$1,500 fine to be
paid within 6
months of the date
of the order.

No order as to
costs.

$3,000 fine to be
paid within 28 days
of the date of the
order.

$500 costs to be
paid within 28 days
of the date of the
order.

VR
138
of
2010

Respondents
2nd
Respondent
Padmapani
Abeywickrema

Findings
The 2nd respondent breached
section 103(4)(c)(iii) of the Act by
failing to exercise skill, care and
diligence when they:
a) acted as and represented to be
a sales representative on
behalf of the sellers, when he,
as an employee and Director of
the first respondent, knew the
first respondent did not have a
current written authority to do
so in that he negotiated the
sale and drew up the Offer and
Acceptance contract on behalf
of the Professionals and
caused the property to be
advertised with himself as the
contract person;
b) did not complete the property
details (namely the Lot, Plan,
Volume and Folio details) prior
to the parties signing the
contract and then completed
those details sometime after
signing;
c) amended the deposit amount
on the Contract after it had
been signed by the parties and
failed to have the parties initial
the amendment; and
d) signed as witness the Variation
to the Contract dated 6
February 2009, prior to the
sellers signing the Contract.
The 1st respondent breached
sections 60(3), 61(5) and 61(4) of
the Act.

153
of
2010

1st respondent
Morgan Realty
Pty Ltd

153
of
2010

2nd respondent
Phillip DaviesMorgan

The 2nd respondent breached
article 5 of the Code of Conduct.

153
of
2010

3rd respondent
Salvatore
Messina

The 3rd respondent failed to
properly supervise the business of
the 1st respondent and take steps to
prevent breaches of the Act and the
Code of Conduct.

Penalty
$1,500 fine to be
paid within 28 days
of the date of the
order

Costs
$500 costs to be
paid within 28 days
of the date of the
order

$1,000 fine to be
paid within 21 days
of the date of the
order and
Real Estate licence
to be suspended
for 2 years from
the date of the
order.
Licence suspended
for 2 years from
date of the order.

No order as to
costs at 30 June
2011.

Agents licence and
Triennial certificate
is suspended for 2
years from the date
of the order.

No order as to
costs.

No order as to
costs to date.
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VR
234
of
2010

Respondents
1st respondent
Joel Winkley

234
of
2010

2nd respondent
AMG Real
Estate Pty Ltd

234
of
2010

3rd respondent
Ian Moffet

208
of
2010

Kevin Ian
Mahney

Findings
The 1st respondent carried out
functions of a sales representative
and received remuneration as an
employee of the 2nd respondent
when he did not hold a current
certificate of registration contrary to
section 44(1) of the Act.
Contrary to section 54(1) of the Act
the 2nd respondent employed the
1st respondent and provided
remuneration by way of wages for
carrying out the functions of a sales
representative whilst he was not
registered.
The respondent failed to act
according to article 6(2) of the Code
of Conduct in that they failed to
properly supervise the business of
the 2nd respondent, in that he failed
to ensure persons employed to
carry out the functions of a real
estate sales representative were
registered in accordance with the
Act.
The respondent:
a) contrary to section 68(4) of the
Act withdrew money from the
trust account of Blue Chip
Investments by Shoreline Pty
Ltd (in liquidation) when not
authorised to do so;
b) breached section 68(5) of the
Act and paid monies withdrawn
from the above account to
agency’s general account and
expended those monies;
c) breached section 68(6)(a) of
the Act in that he failed to keep
full records of monies received
and payments made by the
agency;
d) contrary to article 5(1) of the
Code of Conduct, did not act
fairly and honestly in causing
unauthorised withdrawals, and
use of monies, from above trust
account; and
e) contrary to article 6(2) of the
Code of Conduct, failed to
properly supervise the agency
and take steps to ensure it
complied with the Act.
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Penalty
$1,000 fine to be
paid within 28 days
of the date of the
order.

Costs
$250 costs to be
paid within 28 days
of the order.

$1,000 fine to be
paid within 28 days
of the date of the
order.

$250 costs to be
paid within 28 days
of the date of the
order.

$1,000 fine to be
paid within 28 days
of the date of the
order.

$250 costs to be
paid within 28 days
of the date of the
order.

Agents licence and
Triennial certificate
is suspended for 5
years from the date
of the order.

$1,000.00 to be
paid within 90 days
of this order.

VR
78 of
2010

Respondents
1st respondent
Exclusive
Waterfront
Properties Pty
Ltd

78 of
2010

2nd respondent
Ronald George
Smith

Findings
The first respondent:
a) contrary to section 68(1) of the
Act failed to credit monies,
received from Seafarer Holding
Pty Ltd (Seafarer), in regards to
a transaction to their trust
account;
b) breached article 13(1) of the
Code of Conduct by failing to
supply information in order to
satisfy Seafarer that expenses
which could be validly claimed
were properly incurred and as
to the amount of the expenses;
and
c) breached article 15(2) of the
Code of Conduct by retaining
reimbursement for expenses
incurred in respect of
advertising which were not
agreed to by Seafarer.
The second respondent:
a) contrary to article 6(2) of the
Code of Conduct failed to
properly supervise the
business of the first respondent
in regards to the matter above.

Penalty
Total of $2,700 in
fines to be paid
within 28 days of
this order.

Costs
$3,500.00 to be
paid jointly with the
second respondent
within 28 days of
this order.

$1,300 fine to be
paid within 28 days
of this order.

$3,500.00 to be
paid jointly with the
first respondent
within 28 days of
this order.
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Government of Western Australia
Department of Commerce

SETTLEMENT AGENTS SUPERVISORY BOARD

Final Report
2010 > 2011

STATEMENT OF COMPLIANCE
For year ended 30 June 2011

Hon Simon O’Brien MLC
Minister for Finance; Commerce; Small Business
In accordance with section 72 of the Financial Management Act 2006, I hereby submit for your
information and presentation to Parliament, the Final Report of the Settlement Agents
Supervisory Board for the financial year ended 30 June 2011.
The Final Report has been prepared in accordance with section 112 of the Settlement Agents
Act 1981 which applies the relevant provisions of the Financial Management Act 2006 and the
Auditor General Act 2006.

Reporting Officer
7 September 201
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EXECUTIVE SUMMARY
Highlights for 2010-11
Board and other proceedings
During the reporting period 1 July 2010 – 30 June 2011 the Board:
 convened for 12 board meetings;
 convened for 3 licensing hearings;
 commenced 8 disciplinary proceedings against agents in the State Administrative Tribunal
(the SAT);

Achievements
During the reporting period 1 July 2010 – 30 June 2011 the Board:
 processed 37 applications for new licences;
 processed 180 applications for triennial certificate renewal;
 assessed and acknowledged 53 new general compliance investigations;
 completed 26 trust account investigations;
 completed 76 investigations into qualified audits;
 issued 61 educational and 11 breach non-compliance letters to industry from the Registrar;
 made 114 proactive compliance visits to settlement agencies across WA; and
 had 9 core and elective CPD seminars conducted on its behalf by West Coast Property
Training (WCPT) and 1 elective CPD seminars held by the Australian Institute of
Conveyancers (AICWA).

Reporting Officer
7 September 2011
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OPERATIONAL STRUCTURE
Enabling Legislation
The Settlement Agents Supervisory Board (the Board) was the independent statutory authority
established under the Settlement Agents Act 1981 (the Act) to regulate people who conduct
settlement transactions in Western Australia.
The Board administered the Act, the Settlement Agents Regulations 1982 (the Regulations),
and the Settlement Agents’ Code of Conduct 1982 (the Code of Conduct).

Responsible Minister
The Hon Simon O’Brien MLC took over responsibility as the Minister for Commerce on 14
December 2010. Throughout the reporting period until 13 December 2010 the responsible
minister was the Hon Bill Marmion BE MBA MLA.

Mission
The Board’s goal was to ensure that the people of Western Australia had confidence in the
settlement industry.
The core values and conduct that helped the Board achieve this desired outcome were:
Accountability: The Board served the needs of the public through the government in a
professional, responsible and accountable manner.
Integrity: The Board dealt with its members and staff, with the industry and the public on the
basis of trust, understanding and respect for differing views and interests. The Board performed
its functions in a fair and open manner.
Professionalism: The Board performed its services to the best of its ability with optimum use of
resources and with a focus on continuously improving quality, productivity, and professional
development.
Responsiveness: The Board endeavoured to provide high quality information and services to
the government, industry, and the public.
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Organisational structure
Board structure
The Board was fully funded by industry in the form of:
 licensing revenue;
 interest earned on money held in agents’ trust accounts; and
 interest earned on retained funds.
This money was used to finance the statutory functions of the Board to the settlement industry
and the community of Western Australia. The statutory functions were provided by means of the
following services:
Licensing: involved the quality control of people seeking to enter the settlement industry for the
first time and of those already licensed in that industry.
Compliance: ensured that licensed settlement agents complied with the relevant legislation and
financial reporting requirements, and those that undertook unlicensed activity were stopped
from doing so.
Education and Awareness: aimed to encourage awareness of ‘best practice’ throughout the
settlement industry through activities such as proactive visits, the Compulsory Professional
Development (CPD) program, seminars, publications and through the Board’s website.
Fidelity Guarantee Account: centred on the assessment of reimbursement claimed from
consumers who have suffered pecuniary loss or loss of property through the criminal or
fraudulent actions of a licensed settlement agent who holds a current triennial certificate, in the
course of the business of that agent. This also included the actions of such agent’s employees.
Service Delivery Agreement
The Board contracted the Department of Commerce (the Department) to provide services under
a Service Delivery Agreement (SDA). These services assisted the Board to carry out its
functions. The SDA set out the services and performance measures between the Board and the
Department, in accordance with government output based management requirements.
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Organisational chart
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Members of the Board
The required composition of the Board was set out in section 6 of the Act. There were five
members of the Board appointed by the Governor of Western Australia:
 one was a person who was not a licensed agent who was also appointed Chair;
 one was a person who was a legal practitioner and not a licensed agent;
 one was person who was experienced in commercial practice and not a licensed agent; and
 two were to be licensed agents elected by licensed agents to the position.
Chair: Ms Mirina Muir
Ms Muir brought to the position extensive experience as a legal practitioner
with a background in education, mediation and arbitration. She is also a
chartered international arbitrator and accredited mediator. Ms Muir
previously held the position as the legal practitioner member for the
Settlement Agents Supervisory Board from 2001 until 2005. Ms Muir is
currently a General Manager for the DORIC Group.
Legal Practitioner Member: Mr Steven Phillips
Mr Phillips is a legal practitioner operating his own law firm. Mr Phillips has
been the legal member since September 2005. He was previously, since
March 2003, the deputy legal practitioner member.
Deputy Member: Ms Sabina Schlink

Commercial Member: Mr Rod Lane
Mr Lane is a Fellow of the Australian Society of Practising Accountants, a
Fellow of the Institute of Chartered Secretaries Australia, and an Associate
Fellow of the Australian Institute of Management. He has been a member
of the Board since October 2005. He operates his own private
management company.
Deputy Member: Mr Brian Darling
Elected Member: Ms Judith Pinczuk
Ms Pinczuk is one of two members elected for appointment by licensed
settlement agents. She has spent most of her life in the industry, been
licensed as a real estate settlement agent since 1988 and has operated
her own agency for over 12 years. Ms Pinczuk has been a member of the
Board since June 2003.
Deputy Member: Mr Dominic Loiacono
Elected Member: Mr Stephen Britten
Mr Britten has over 10 years experience in the settlement industry and
operates his own private settlement agency. Mr Britten has been with the
Board since 2008 and prior to his appointment as one of two elected
members, he was deputy to the elected member position.
Deputy Member: Vacant
Elected Member: Ms Valerie Haskins
Ms Haskins was one of two members elected for appointment by licensed
settlement agents. She is a licensed real estate settlement agent with
33 years’ experience in the industry, and has operated her own agency for
23 years. Ms Haskins was a member of the Board from July 1995 until she
stepped down as Board member on 8 December 2010.
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Board staff
The Board engaged nine staff. The Director, Board Solicitor, Legal Associate, Articled Clerk,
Board Executive Officer and Board Support Officer were employed in a joint-funding
arrangement with the Real Estate and Business Agents Supervisory Board. The Registrar,
Research and Policy Officer and Board Secretary were employed solely by the Board.

Role of senior staff
Director
The Director was the Chief Employee and Chief Financial Officer of the Board and provided
advice and assistance to the Board in its day-to-day operations. The Director was also
responsible for ensuring that the Board’s policies and strategies for regulating the settlement
industry were implemented and monitored.
The Director managed the Board’s financial and human resources, oversaw legal services,
assisted with planning and strategic issues and represented the Board in negotiating,
monitoring, and reporting on contracts with external providers, including the Service Delivery
Agreement with the Department of Commerce.
The Director also assisted the Board to comply with legislation relevant to its statutory
obligations.
Board Solicitor
The Board Solicitor managed legal and policy services for the Board. This included providing
advice to the Board, and its staff and inspectors on the interpretation and application of
legislation administered by the Board. The Board Solicitor also provided advice on other matters
relevant to the Board, such as the conduct of proceedings before the Board, the SAT and the
courts.
Registrar
The Registrar assisted in overseeing the operations of the Board and provided leadership and
guidance to Board and branch staff. The Registrar assisted the Director on policy, legislative
and operational issues that may impact on the Board’s viability or ability to meet legislative
requirements. It was the Registrar’s duty to contribute as a member of a number of staff and
Board sub-committees to assist in the management, development, implementation and
evaluation of Board objectives and policies and manage Board projects as directed.
The Registrar was also responsible for determining or advising how investigations were
conducted.
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Other key legislation impacting on the Board
In the performance of its functions, the Board complied with the following relevant written laws:
Auditor General Act 2006;
Criminal Code Act Compilation Act 1913;
Disabilities Services Act 1993;
Electoral Act 1907;
Equal Opportunity Act 1984;
Fair Trading Act 1987;
Financial Management Act 2006;
Freedom of Information Act 1992;
Legal Profession Act 2008;
Magistrates Court Act 2004;
Mutual Recognition (Western Australia) Act 2010;
Mutual Recognition Act 2010 (Cwlth);
Occupational Safety and Health Act 1984;
Public Sector Management Act 1994;
Public Interest Disclosure Act 2003;
State Administrative Tribunal Act 2004;
State Records Act 2000;
State Supply Commission Act 1991;
Strata Titles Act 1985
Supreme Court Act 1935; and
Workers Compensation and Injury Management Act 1981
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PERFORMANCE MANAGEMENT
FRAMEWORK
Outcome Based Management framework
The key service of the Board was to regulate the settlement industry. This was achieved
through the discharge of its statutory functions: licensing, compliance, education and
awareness, and the Fidelity Guarantee Account. The effective regulation of the industry enabled
the Board to achieve its desired outcome that people could have confidence in the industry.
This ultimately contributed to meeting the Government’s goal of achieving results for the benefit
of all Western Australians.
Government goal
Outcomes Based Service Delivery
Greater focus on achieving results
in key service delivery areas for the
benefit of all Western Australians.

Board’s desired outcome
The people of Western
Australia have confidence
in the settlement industry.

Service
Regulation of the settlement
industry through the
discharge of the Board’s
statutory functions.

Changes to Outcome Based Management framework
The Board’s Outcome Based Management framework did not change during 2010–11.

Shared responsibilities with other agencies
The Board did not share any responsibilities with other agencies in 2010–11.
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Agency performance
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REPORT ON OPERATIONS
Service one: Licensing
Strategic objectives
The Board’s 2010–11 reporting period objectives were to:
 administer the scheme of licensing in accordance with the Act;
 assess the fitness1 of people entering the industry; and
 audit the computer databases to ensure the information recorded was accurate.

Performance
In 2010–11 the Board was able to achieve the following outcomes:
 37 applications for new settlement agent licences processed;
 180 applications for triennial certificate renewal processed;
 97.14 per cent of new licence applicants advised of the outcome of their application within
eight days of a Board decision;
 More than 98.84 per cent of agents applying to renew their triennial certificate advised of
the outcome of their application within seven days of the Registrar’s decision; and

Overview
All settlement agents require a licence as well as a current triennial certificate in order to carry
on business in Western Australia. The licence issued by the Board was continuous, while the
triennial certificate was issued for a period of three years at a time.
The Board assesses licence applications to ensure that only suitably qualified people entered
the industry as settlement agents. To create high standards of practice and behaviour in the
industry, uniform minimum standards of competency apply.
In 2010–11, the Board received 37 applications for settlement agent licences. This figure
represents a decrease of 5.1 per cent below that reported for 2009–10. During the reporting
period the Board conducted 3 recorded licensing interviews.

Settlement agent licensing fees
The fees charged by the Board in accordance with the Settlement Agents Regulations 1982 for
real estate and business settlement agent licensing applications during the reporting period
were as follows:
New agent applications:
Individual
Firm or partnership / Body corporate

$818
$1,024

Agent renewal applications:
Individual / Firm / Body corporate

$580

Note: These fees were inclusive of a Fidelity Guarantee Account payment of $150.

1

Section 27(1)(b) of the Settlement Agents Act 1981, states that to be granted and hold a licence an applicant must be “a person
of good character and repute and a fit and proper person”. The Board considers this and a number of factors set out in s27 of the
Act when considering the suitability of an applicant.
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Holding fee
Agents who wish to continue to remain a licensee, but do not want to carry on business, be a
person in bona-fide in control, or hold a triennial certificate may do so by paying a holding fee of
$202. This places their licence on hold for a period of three years. At the end of the reporting
period, 53 real estate settlement agents and 0 business settlement agents had their licences on
hold.

Licensing kit
A licensing kit that provided information for new licence holders was available on the Board’s
website. The kit consisted of information on setting up a trust account, auditing processes,
settlement fee scales, and the CPD guide. The licensing kit also contained a fact sheet titled
Licensing of settlement agents that included information for agents in other states and territories
of Australia who may be seeking a Western Australian licence under the Mutual Recognition
(Western Australia) Act 2010 and the Mutual Recognition Act 2010 (Cwlth).
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Service two: Compliance
Strategic objectives
In 2010–11, the Board strived to meet the following objectives:
 that prompt, accurate advice was given to industry members and the public;
 that prompt action was taken against agents who failed to comply with the requirements of
the Settlement Agents Act 1981 (the Act), the Settlement Agents Regulations 1982 (the
Regulations) and the Settlement Agents’ Code of Conduct 1982 (the Code of Conduct);
 that complaints were investigated promptly and dealt with by the Board or Registrar in a
timely manner;
 that qualified audit reports were investigated; and
 that in appropriate cases the Board commenced proceedings before the State
Administrative Tribunal (the SAT) or directed the Registrar to bring prosecutions in the
Magistrates Court.

Performance
In 2010–11 the Board was able to achieve the following outcomes:
In general compliance
 55 investigations commenced;
 57 investigations completed;
 97.30 per cent of investigations acknowledged within seven calendar days; and
 More than 74.54 per cent of investigations commenced within 14 calendar days.
In financial compliance
 73 qualified audit investigations commenced;
 76 investigations into qualified audits completed;
 93.15 per cent of qualified audit investigations commenced within seven calendar days;
 23 trust account investigations commenced;
 26 trust account investigations completed; and
 91.3 per cent of trust account investigations commenced within 14 calendar days.

General compliance
This year saw an increase in the number of new investigations commenced into the conduct of
agents. In 2010–11 the Board commenced 55 investigations, compared to 42 in the previous
reporting period.
At 30 June 2011, 41 investigations were still outstanding and will now be the responsibility of
the Department of Commerce to finalise.
In 2010–11, the Registrar closed 176 investigations, and issued 11 breach non-compliance
letters and 61 advisory letters.
In this reporting period, the Board commenced 8 proceedings in the SAT, 6 of which were
completed. No matters were commenced in the Magistrates Court.
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Financial compliance
During 2010–11, the Board commenced 73 investigations into qualified audit reports compared
to 50 from the previous reporting period. It is believed this increase was due to a combination of
an influx of new auditors, an increased amount of minor issues being picked up by auditors and
an internal restructure within the Department which resulted in an overly cautious approach
when determining whether audits should be investigated. It should also be noted that a high
volume of the investigations were closed with no action taken.
There were also 26 trust account investigations commenced in 2010–11 compared to 27 from
the previous reporting period.
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Service three: Education and awareness
Strategic objectives
In 2010–11, the Board met the following education and awareness objectives:
 conducted proactive compliance visits to settlement agencies that have not received a visit
for three years;
 provided a counter information service to members of the public and industry;
 provided a telephone information service to members of the public and industry;
 developed educational material, including booklets and fact sheets, for distribution to
members of the public and industry;
 conducted training sessions for branch staff to ensure the provision of consistent, accurate
and high quality advice and service to members of the public and industry;
 published the quarterly newsletter, Settlement Agents News, for distribution to licensees,
auditors and members of the public who wish to receive a copy;
 published regular e-Bulletins as needed; and
 provided the most up-to-date information on the Board’s website.

Performance
In 2010–11 the Board achieved the following outcomes:
 114 proactive compliance visits of settlement agencies were completed across Western
Australia;
 Four issues of the Settlement Agents News were published and distributed to all licensees,
auditors and members of the public who requested a copy; and
 16 e-Bulletins were issued; including
 1 special edition of the Settlement Agent News concerning the transfer of responsibility from
the Board to the Department which was published and distributed in both electronic and
physical formats

Proactive compliance
During 2010-11, the Board conducted 114 proactive visits to agencies, a 4 per cent decrease
from the 119 agencies visited in 2009–10. Of those visits 23 were new agencies. Focus was on
new agents and those considered a higher risk (for example agents who have received a
qualified audit report). Proactive compliance visits were carried out in accordance with a
standard process, which included examining:
 whether correspondence and documents conform to the Act, the Regulations and the Code
of Conduct;
 whether agents were exercising control over the issue and signing of trust cheques;
 the correct timing of the drawing of the agent’s fees;
 whether the agency has up-to-date copies of legislative requirements; and
 whether bank reconciliations were completed in compliance with the Act.
Where non-compliance was identified, practical advice and guidance was given, within reason,
on how the agency may correct the problem, and comply with the requirements of the Act, the
Regulations and the Code of Conduct. If the non-compliance was serious the visit was stopped.
The majority of feedback received from agents who have participated in the program indicates
that the proactive compliance visits were helpful and informative.
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Information services
In 2010–11, people seeking information on settlement matters were able to call the Real Estate
and Settlement Advice Line for the cost of a local call statewide. 91.1 per cent of calls to this
line were answered within 40 seconds. All settlement-specific calls were transferred directly to
and dealt with by the Board’s settlement compliance staff via the dedicated Settlement Agents
Advice Line.
The main areas of enquiry related to difficult settlements, Compulsory Professional
Development and the Australia Post renewal process.

Compulsory Professional Development
The Board’s Compulsory Professional Development (CPD) initiative continued in the second
half of 2010 for all individual licensed settlement agents, and the strong compliance rates
showed that the settlement industry continued to embrace the program. The positive feedback
received indicated that the topics presented in 2010 were of great benefit and use to attendees,
and the Board ensured there were ample opportunities for agents to attend courses. In these six
months, a total of nine core and elective CPD sessions were conducted on behalf of the Board
by West Coast Property Training (WCPT).
Improved reporting facilities and procedures within the Real Estate Branch resulted in tighter
monitoring of CPD compliance across the industry and this resulted in increased rates of
compliance. Throughout the financial year, the Board continued to assess CPD elective activity
applications from training providers and approve those which it felt would add real value to the
program. The Board resolved to extend the contract awarded to WCPT to write and deliver the
core and prescribed CPD activities to the settlement industry in 2011.
In the first six months of 2011, a total of 8 core and elective sessions were held by WCPT and
the Board continued to stress the importance of maintaining compliance through its varied
publications. Crucially, it also expressed the need to continue meeting the CPD requirements
after the Board’s abolition on 30 June 2011 and that adherence with the program will be
checked at the time of renewal. Three and a half years after the CPD program was introduced,
the Board remains assured that its principal aims of increasing consumer protection and the
knowledge, skills and professionalism of those working in the settlement industry are being met.

Education funding
The Board provided financial support to promote its education objectives. The Board used a
prescribed proportion of the interest earned from settlement agents' trust accounts for this
purpose.

Settlement Agents News
The Settlement Agents News was mailed to all licensees and their auditors on a quarterly basis
to provide information on industry practice issues, legislative amendments and updates on
requirements such as the CPD program. All recent and archived editions could be downloaded
from the Board’s website, and are now available on the Consumer Protection website.
A special edition of the Settlement Agents News concerning the transfer of responsibility from
the Board to the Department was published and distributed in both electronic and physical
formats. The newsletter was issued to approximately 1200 recipients each quarter and was also
available to the public free of charge.

19
Final Report 2010-2011

SASB e-Bulletin
The SASB e-Bulletins proved to be a convenient way for the industry to receive updates on
issues relevant to the conveyancing industry in Western Australia. Distributed monthly, or more
frequently if required, the communiqué was sent from the Board to industry members who opted
to be on its mailing list. Its popularity grew to nearly 500 recipients who were alerted to the latest
settlement updates from the Board, Landgate, the Office of State Revenue and CPD training
providers. Hyperlinks throughout the e-Bulletins gave readers instant electronic access to
relevant email contacts, websites and corresponding articles.

Website
The Board’s website was an essential tool in the provision of advice to industry participants and
the public. The website featured important information regarding licensing and renewal
requirements, compliance and the CPD program. Industry participants could view past editions
of the Settlement Agents News and the SASB e-Bulletin. They could also view the Board’s
policies and relevant legislation.
The website similarly served to educate members of the public who could access electronic
versions of consumer publications, a register of settlement agent licence holders and
information about the Fidelity Guarantee Account and how to lodge a complaint.
The online settlement calculator allowed home buyers and sellers to calculate maximum
settlement fees particular to their situation. Home buyers and sellers could also access
information about the offer and acceptance and settlement processes.
The majority of relevant content on the website will continue to be reviewed and updated,
however it will be transferred to the Consumer Protection website in order to ensure that the
information available remains as organised and accurate as possible.

Publications
The Board produced eight publications, which provided important information to both industry
and members of the public on topical issues relevant to real estate and business settlement
transactions. These publications were:
 A guide to auditing settlement agents’ trust accounts;
 A guide to investigations and disciplinary proceedings;
 A guide to the Compulsory Professional Development program for settlement agents
operating in Western Australia;
 Choosing a settlement agent;
 Information for complainants - settlement industry;
 Licensing of settlement agents;
 Property settlement; and
 SASB Trust account handbook
The Board also produced, in conjunction with the Real Estate and Business Agents Supervisory
Board, a joint publication titled Complaint handling guidelines for the settlement and real estate
industries.
In 2010–11, the Board completed full reviews of all of the above publications except for
Information for complainants – settlement industry, and A guide to investigations and
disciplinary proceedings (as both booklets will be incorporated into a Consumer Protection
publication), and Choosing a settlement agent and Licensing of settlement agents (which were
reviewed in full in the previous reporting period). All publications were available on the Board’s
website and most could be delivered on request in hard copy format.
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Service four: Fidelity Guarantee Account
Strategic objectives
The purpose of the Fidelity Guarantee Account (the FGA) is to provide financial reimbursement
to people who suffer pecuniary loss or loss of property through the criminal or fraudulent actions
of a licensee who holds a current triennial certificate, in the course of the business of that
licensee. This also includes the actions of such licensee’s employees.

Performance
In 2010–11 the Board was able to achieve the following outcomes:
 22 claims lodged against the FGA;
 17 claims finalised;

Overview
The FGA is financed through contributions from agents, interest on agents' trust accounts, and
interest generated on the FGA. The FGA is kept at Treasury, forming part of the trust fund
constituted under section 16 of the Financial Management Act 2006. Money standing to the
credit of the FGA is invested with Treasury, and income derived from this is credited to the FGA.
The criteria for making a claim are:
 the applicant has suffered financial loss or loss of property;
 the loss was due to the defalcation (which includes criminal or fraudulent conduct) of a
licensee or their employee;
 the licensee holds a current triennial certificate; and
 the loss occurred in the course of the business of the licensee.

Fidelity Guarantee Account claims lodged
Financial year

2006–07

2007–08

2008-09

2009–10

2010–11

Number of claims

9

1

0

0

22

The Board published an information bulletin designed to assist claimants in completing the form.
This is now available on Consumer Protection’s website and contains information about the
FGA, including eligibility criteria and an overview of the claim process.
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ACTUAL RESULTS VERSUS BUDGET
TARGETS
Financial targets
2010–11 Target

1

2010–11 Actual

Variation

Total cost of services
(expense limit)

$3,185,408

$2,990,162

($192,246)

Net cost of services

$4,069,813

$3,852,972

($216,841)

Approved full time
equivalent (FTE) staff
level

4.2

3.9

(0.3)

Summary of Key Performance Indicators
2010–11 Target
3

2010–11 Actual

Variation

2

Board’s desired outcome:
The people of Western Australia
have confidence in the
settlement industry.
Key effectiveness indicator:
The extent to which settlement
agents and others comply with
the requirements of the
Settlement Agents Act 1981, the
Settlement Agents Regulations
1982 and the Settlement Agents’
Code of Conduct 1982 in relation
to the management of their trust
accounts.

88 per cent

82.30 per cent

(5.7) per cent

Service:
Regulation of the settlement
industry through the
discharge of the Board’s
statutory functions.
Key efficiency indicator:
The average cost per licensed
agent, of regulating the
settlement industry.

$6,604.89

$6,132.15

($472.74)

1

As specified in the budget statements for the year in question.
Explanations for the variations between target and actual results were presented in the ‘Notes to the indicator’ in the section
‘Detailed information in support of Key Performance Indicators’.
3
Figure rounded down to nearest whole number from preceding year’s actual percentage.
2
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Significant issues
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CURRENT AND EMERGING ISSUES AND
TRENDS
Consumer Protection replaces the Board
On 25 November 2010, legislation was passed by the Western Australian State Parliament to
transfer responsibility for regulation of the conveyancing industry from the Settlement Agents
Supervisory Board (the Board) to the Department of Commerce (the Department) and the
Commissioner for Consumer Protection. The operations of the Board wound up on 30 June
2011 with transfer of its responsibilities occurring from 1 July 2011.
This change was part of the State Government’s commitment to reducing the number of
statutory Boards and committees in WA. Abolition of the Board, along with three other statutory
licensing Boards, will result in a more streamlined operating structure with a single regulator
across a number of property-related occupational areas and better integration with generalist
laws such as the Australian Consumer Law. The changes also position the local conveyancing
industry for the national harmonisation of licensing under the National Occupational Licensing
System, which is expected to begin on July 1, 2013.
From July 2011 the licensing authority of the Board has been vested in the Commissioner for
Consumer Protection, and the Board’s financial responsibilities moved to the Director General
of the Department.

Australian Consumer Law
On 1 January 2011 a uniform Australian Consumer Law came into operation at the
Commonwealth level and in every State and Territory in Australia, meaning the basic consumer
laws are the same throughout Australia. The Australian Consumer Law is heavily based on
provisions in the Trade Practices Act 1974 and the Fair Trading Act 1987.
For transactions that took place before 1 January 2011 then the former law applies. For those
transactions Fair Trading Act 1987, the Consumer Affairs Act 1971 or the Door to Door Trading
Act 1987 still apply. For transactions that take place after 1 January 2011 the Fair Trading Act
2010 and/or the Australian Consumer Law apply.
The Fair Trading Act 2010 applies the Australian Consumer Law as set out on 1 January 2011
in Schedule 2 to the Commonwealth's Competition and Consumer Act 2010 (what used to be
called the Trade Practices Act 1974) as the Australian Consumer Law (WA). The ACCC will
administer the Commonwealth's version of the Australian Consumer Law and the Department of
Commerce will administer the Australian Consumer Law (WA).
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CHANGES IN WRITTEN LAW
Duties Act Amendments and Revenue Online
The Office of State Revenue introduced amendments to the Duties Act 2008 in respect of the
lodgement and payment arrangements to all dutiable transactions in early March 2011. These
amendments required all transactions to be lodged with the Office of State Revenue within two
months from the date of execution, regardless of whether the transaction is unconditional or not.
In connection with these legislative changes, the Office of State Revenue (OSR) enhanced its
Revenue Online system known as ROL. ROL allows users to self-assess approved
transactions and pay the assessed duty at settlement, providing a Special Tax Return
Arrangement was agreed between a Responsible Party (usually a conveyancer, lawyer or other
party) and the Commissioner of State Revenue.

LIKELY DEVELOPMENTS
National Occupational Licensing System
The National Occupational Licensing System (NOLS) is scheduled to commence for settlement
agents from 1 July 2013. The Board was mindful of ensuring that the settlement industry
remained informed of any developments as it will impact heavily on the way settlement agents
practice in Western Australia.

Review of the Settlement Agents Code of
Conduct 1982
The Settlements Agents Code of Conduct 1982 (‘The Code’) was put up for review by the Board
in the latter half of 2010. The Board’s legal counsel was engaged to offer any input, and make
any suggestions for changes. The review is currently being undertaken by the Legislation and
Policy Branch of the Consumer Protection Division of the Department of Commerce.

National Electronic Conveyancing System
As part of the development of the National Electronic Conveyancing System (NECS), January
2010 saw the establishment of National E-Conveyancing Development Ltd (NECDL). The role
of NECDL is to progress the work previously being guided by the National Steering Committee.
The Department will ensure it remains up to date with information regarding the move towards
electronic conveyancing and the development of NECS, as it will significantly affect the
settlement industry in Western Australia.

Deregulation of fees
A major review of the fees of the Settlement Agents Supervisory Board was completed by the
Paxon Group (formerly Stamfords) in 2009-2010. In July/August 2010 the Board, after
considering the findings and recommendations of the Paxon review, developed some proposals
regarding the re-structuring of the fees prescribed within the Settlement Agents Remuneration
Notice 2008. These were submitted to the then Minister for Commerce the Hon Bill Marmion
MLA, and are still under consideration by the current Minister, the Hon Simon O’Brien MLC.
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Disclosures and legal
compliance
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AUDITOR GENERAL’S OPINION
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FINANCIAL STATEMENTS
Certification of financial statements
For the year ended 30 June 2011
The accompanying financial statements of the Board have been prepared in compliance with
the provisions of the Financial Management Act 2006 from proper accounts and records to
present fairly the financial transactions for the financial year ended 30 June 2011 and the
financial position as at 30 June 2011.
At the date of signing I am not aware of any circumstances which would render the particulars
included in the financial statements misleading or inaccurate.

Reporting Officer
7 September 2011
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ADDITIONAL KEY PERFORMANCE
INDICATOR INFORMATION
Certification of Key Performance Indicators
I hereby certify that the key performance indicators are based on proper records, are relevant
and appropriate for assisting users to assess the Board’s performance, and fairly represent the
performance of the Board for the financial year ended 30 June 2011.

Reporting Officer
7 September 2011
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Detailed information in support of Key Performance
Indicators
Statutory role of the Board
The Board acted in the public interest as the regulatory authority for the settlement industry in
Western Australia. A statutory function required of the Board was to supervise persons who
carried on the business of, or hold themselves out to be, settlement agents.

Outcome
At the highest level, the desired outcome of the Board was that the people of Western Australia,
both the industry and the public, had confidence in the settlement industry.

Effectiveness indicator
The extent to which settlement agents and others comply with the requirements of the
Settlement Agents Act 1981, the Settlement Agents Regulations 1982 and the Settlement
Agents’ Code of Conduct 1982 in relation to the management of their trust accounts.
The Board aimed to positively influence the behaviour of industry participants through effective
compliance activities. The extent to which the people of Western Australia could be confident
that the settlement industry operates in accordance with regulatory requirements was assessed
by the level of compliance relating to the management of trust accounts.
The Board’s experience was that the extent of compliance in respect to trust accounts was the
best single test providing a reliable indication of the extent to which agents were generally
complying with the requirements of the Act. Breaches in relation to the management of trust
accounts usually indicate other problems or breaches that may be occurring within an agency.
An independent auditor, who has conducted an examination of an agent’s trust account
management, provided the Board with an audit opinion. An unqualified opinion was issued
when the auditor considered the agent’s trust accounts are, and have been during the period of
the audit, kept in order. One aim of independent scrutiny was to provide a level of confidence
regarding the management of the trust accounts. Therefore, the extent to which auditors submit
unqualified audit opinions in relation to agents’ trust accounts was an indication of the degree of
confidence that could be held in the industry.
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Measure
The percentage of agents submitting an unqualified audit or statutory declaration
2006—07

2007—08

2008—09

2009—10

2010—11

Unqualified audit reports

242

230

243

275

227

Qualified audit reports

54

60

56

49

76

Statutory declarations

111

124

122

124

145

0

0

1

2

4

407

414

422

450

452

86.73

85.51

86.49

88.67

82.30

No audit reports
Total agents
Percentage of agents
submitting an unqualified
audit or statutory
declaration

Notes to the indicator
The Act requires agents to manage monies received for or on behalf of their principals (clients)
through a trust account. If a licensed agent does not receive or hold any money on behalf of a
person in the reporting period then they must submit a statutory declaration confirming this to be
deemed compliant. For example, where an individual licensee works for a company it was the
company’s trust accounts that were audited. Those agents who have a current triennial
certificate and were not trading and were not in bona fide control or a branch manager must
submit a statutory declaration.
The Board placed significant reliance on audit reports to ensure that agents maintained their
trust accounts in accordance with the statutory requirements. Since 2001–02 the Board
maintained a 'no tolerance' policy towards agents and auditors who failed to comply with the
trust account auditing provisions of the Act. The Board commenced proceedings appropriate for
such breaches or non-compliance with the Act. If this involved the State Administrative Tribunal,
which on application found that there was proper cause for disciplinary action against the agent,
sanctions may have included a reprimand or caution, a fine, a suspension or cancellation of the
agent’s licence or triennial certificate, and a temporary or permanent disqualification from
holding a licence or triennial certificate.
This year there were two more active agents conducting settlement transactions than last year,
with 48 less unqualified audits and 27 more qualified audits. The proportion of settlement agents
submitting unqualified audits or statutory declarations has decreased from 88.67 per cent last
year to 82.30 per cent this year.
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Key service
The key service provided by the Board was regulation of the settlement industry through the
discharge of the Board's statutory functions.
The Board undertook a range of activities to ensure both agents and the public were aware of
their rights and responsibilities, licenses settlement agents, took action to ensure compliance
with the Act, the Regulations and the Code of Conduct, and administered the Fidelity Guarantee
Account.

Efficiency indicator
The average cost per licensed agent, of regulating the settlement industry.
The Board provided a range of services aimed to ensure that settlement agents comply with the
requirements of the Act. This indicator measures the efficiency with which this was achieved.

Measure
Total cost of regulating the industry divided by the number of active licensed agents in Western
Australia.
2006-07

2007-08

2008-09

2009-10

2010-11

$2,060,772

$2,232,614

$2,315,788

$2,692,823

$2,771,733

Active
Licensed
Agents

407

414

422

450

452

Cost per
Active
Licensed
Agent

$5,063.32

$5,392.79

$5,487.65

$5,984.05

$6,132.15

Annual
Cost*

*The annual cost of regulating the settlement industry has been calculated using the total annual expenditure of the Board less
Fidelity Guarantee Account payments made in that financial year. Fidelity Guarantee Account payments have been excluded as
these payments relate to the reimbursement of losses that were incurred by the defalcation of a licensed settlement agent in
previous financial years and therefore do not reflect on the true annual cost of regulating the settlement industry.
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Cost per licensed agent of regulating the settlement industry
$7,000.00
$6,000.00
$5,000.00
$4,000.00

Cost per
licensed
agent

$3,000.00
$2,000.00
$1,000.00
$0.00
2006-07 2007-08 2008-09 2009-10 2010-11

Notes to the indicator
The efficiency indicator was based on the cost of delivering the service per each active licensed
settlement agent. In the 2010-11 financial year a total of $2,771,733 was expended on
regulating an industry with active licensed agents.
This year saw the average cost of regulating the settlement industry for each licensed agent
increase from $5,984.05 in 2009-10 to $$6,132.15 in this financial year. This was mainly due to
an in crease in Service Delivery costs in addition to costs associated with annual inflation.
During 2010-11 the Board remained committed to ensuring the community of Western Australia
had confidence in the settlement industry, and allocated sufficient resources to meet the
expectations and demands of the community.
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MINISTERIAL DIRECTIVES
No Ministerial directives were received during the financial year.
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OTHER FINANCIAL DISCLOSURES
Pricing policies of services provided
The Board conducted its annual review of its licensing fees in accordance with the Financial
Management Act 2006. This review was in line with the State Government’s policy that any
increases in fees were to be on a cost recovery basis. The Board’s recommendation that the
fees be increased by the agreed Consumer Price Index of 3 per cent was approved by the
Minister for Commerce and was submitted for formal approval and amendments to the relevant
regulations. The fee increase was formally approved and will be effective from 1 July 2011.

Capital Works
Capital projects completed
No capital works were completed by the Board in 2010-11.

Employment and industrial relations
Employee category

2009–10

2010–11

Full-time permanent

4.2

3.9

Full-time contract

0

0

Part-time measured on a FTE basis

0

0

On secondment

0

0

Staffing policies
The Board conducted 4 training sessions for Real Estate Branch staff to ensure provision of
consistent, accurate and high quality advice and service was delivered to industry members and
the public on behalf of the Board.

Industrial relations
The Board was not involved in any industrial disputes.

Workers' compensation
The Board did not receive any workers’ compensation claims in this reporting period, as in the
previous year.
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GOVERNANCE DISCLOSURES
Contracts with senior officers
At the date of reporting, other than normal contracts of employment of service, no senior
officers, or firms of which senior officers were members, or entities in which senior officers have
substantial interests, had any interests in existing or proposed contracts with the Board and
senior officers.

Freedom of Information requests
The Freedom of Information Act 1992 is an Act to provide for public access to documents, and
to enable the public to ensure that personal information in documents is accurate, complete, up
to date and not misleading, and for related purposes. The objectives of this Act are achieved by
creating a general right to apply for access to documents relating to the Board and its
operations. The Board endeavoured to make available as much information as possible outside
the Freedom of Information process. In the year 2010–11, the Board received two requests for
information under the Freedom of Information Act 1992.
In accordance with section 96, an agency must publish an information statement providing
details of its Freedom of Information policy. The Board adopted the information statement of the
Consumer Protection Division of the Department. This information statement is available from
its website at www.commerce.wa.gov.au.
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OTHER LEGAL REQUIREMENTS
Advertising
Under section 175ZE of the Electoral Act 1907, the Board is required to report on expenditure
incurred using the following types of bodies to promote or market its services:
• advertising agencies;
• market research organisations;
• polling organisations;
• direct mail organisations; and
• media organisations.
The Board reports that it did not incur any such expenditure in the reporting period 2010-11.

Disability Access and Inclusion Plan
The Board was not a public authority for the purposes of Schedule 1 of the Disability Services
Regulations 2004; however, it acknowledged and supported the principles applicable to people
with disabilities stated in Schedule 1 of the Disability Services Act 1993. Its Disability Access
and Inclusion Plan 2007-2011 expressed the Board’s commitment to ensuring that services
were delivered effectively to its employees, customers and the wider community. A copy of this
plan was available on the Board’s website.

Compliance with Public Sector Standards and
ethical codes
The Board was required to comply with the Public Sector Standards in Human Resource
Management and the Western Australian Public Sector Code of Ethics in its dealings with staff.
During 2010–11, the Board did not receive any applications for breaches of the standards.
Board members and staff were required to comply with the Code of Conduct for Board
Members and Officers 2007 (updated January 2008). The Code of Conduct for Board Members
and Officers 2007 set standards concerning the Board’s operational requirements and expected
behaviour of its members and staff as they carried out their day-to-day work. It also provided
guidance and practical assistance on what to do when faced with an ethical issue. An electronic
version of this document was available on the Board’s website.
When the Board was in session, members were required to act in accordance with their own
independent views and experiences, in the light of the role and purpose of the Board
Members were not to perform their duties in a manner that represented or protected the
interests of any particular organisation with which they were associated.

Recordkeeping plan
The Board was required to have a recordkeeping plan as a government organisation for the
purposes of Schedule 1 of the State Records Act 2000. As the Department provided the Board
with a range of services through a Service Delivery Agreement, the Board relies on the
department’s plan, in principle, for document storage and records management. Please refer to
the section ‘Recordkeeping plan’ in the Department of Commerce Annual Report 2010–11 for
further information.
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GOVERNMENT POLICY REQUIREMENTS
Substantive equality
The Department of Commerce provided the Board with a range of services through a Service
Delivery Agreement and was required to report on the progress achieved in implementing the
Policy Framework for Substantive Equality. Please refer to the section ‘Substantive equality’ in
the Department of Commerce Annual Report 2010–11 for further information.

Occupational safety, health and injury
management
In carrying out its statutory functions and in its role as an employer the Board was committed to
providing a safe working environment and complies with the injury management requirements of
the Workers’ Compensation and Injury Management Act 1981.
Under its Occupational Safety and Health Management Plan the Board committed to providing
ongoing safety checks and basic first aid and occupational safety and health awareness training
to its employees. The Board also consulted with staff on Occupational Safety and Health
matters at each of its monthly meetings.
Board employees had the opportunity to elect an Occupational Safety and Health
Representative in accordance with the Occupational Safety and Health Act 1984. The Board
Director was responsible for ensuring that Board employees complied with Occupational Safety
and Health requirements. The Board Director and the Occupational Safety and Health
Representative conducted regular workplace safety checks and regularly monitor developments
in health and safety legislation and management systems.
The Board also complied with the Department injury management system which ensured that
injury management intervention occurred quickly and properly, so that injured employees could
remain at work or return to work at the earliest appropriate time. The Department’s occupational
safety and health system and injury management system were available to employees on the
Department’s intranet site and communicated as part of occupational safety and health training.
Board employees had the opportunity to access the Employee Assistance Program in the form
of confidential counselling services, which were provided free of charge. An external accredited
assessment of occupational safety and health management systems was conducted in April
2008 that included a summary of findings. Report on annual OSH performance 2010–11:
Indicator
Number of fatalities
Lost time injury/disease (LTI/D)
incidence rate
Lost time injury severity rate
Percentage of injured workers
returned to work within 28
weeks
Percentage of managers
trained in occupational safety,
health and injury management
responsibilities
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Target 2010–11
None
None or 10 per cent reduction on
previous year
None or 10 per cent improvement on
previous year
Actual percentage result to be
reported

Result 2010–11
None
None

Greater than or equal to 50 per cent

33.33%

None
None

APPENDIX
The following table provided details and results of concluded State Administrative Tribunal
disciplinary matters during the period 1 July 2010 – 30 June 2011.
Respondents

Findings

Penalty

Costs

1st Respondent
Bellmac
Settlements Pty
Ltd

Pursuant to sections 84(2)(c)(ii) and (iii), the 1st
respondent:
a) received remuneration for its services when it
did not hold a valid authority to act contrary to
section 43(1) of the Act;
b) did not hold a valid authority to act, in that it
failed to sign a copy of the authority to act and
provide a copy to the seller contrary to rule
6A(2)(b) of the Settlements Agents Code of
Conduct (the Code);
c) failed to advise their client, who had solicitors
engaged on an on-going basis in relation to the
deceased estate of which the property was a part,
to seek legal advice from those or other solicitors
on the process of removal of the Registrar's
caveats and the potential contractual implications
if the Registrar refused to remove the caveats
contrary to rule 11 of the Code; and
d) failed to ascertain and communicate to the
seller, the pertinent fact that the Registrars' caveat
would only be removed if the Registrar was
satisfied of certain facts, which pertinent fact could
have been obtained from Landgate reference
documents, contrary to rule 16 of the Code.
The 2nd respondent failed to carry out the
services of a settlement agency efficiently by
failing to ensure that Bellmac Settlements of
which she was the person in bona fide control,
complied with its obligations under the Act and
Code in completing the transaction contrary to
rule 15 of the Code.
The respondent Kylie Alice Gook:
a) failed to prepare, certify and provide her auditor
a statement setting out the details of monies held
as at 30 June 2008 in the trust account
maintained by her and negotiable or bearer
securities or deposit receipts in her name which
represent monies drawn from her trust and held
by her on that day, contrary to section 61(1) of the
Act;
b) failed to furnish her auditor with all such
information and particulars, including but not
limited to bank reconciliations, as required to
conduct the audit for the period ending 30 June
2008, despite numerous requests from the auditor
for such information, contrary to section 58(1) of
the Act;

$1,000 fine to
be paid within
28 days of the
date of this
order.

$500 costs to
be paid within
28 days of the
date of the
order.

$750 fine to be
paid within 28
days of the
date of the
order.

$500 costs to
be paid within
28 days of the
date of the
order.

$3,000 fine to
be paid within
90 days of the
date of the
order.

$1000 costs to
be paid within
90 days of the
date of the
order.

2nd Respondent
Johanna Bell

Kylie Alice Gook
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Respondents

Peter David
Wearne

st

1 Respondent
Dawn Lorraine
Watson
nd

Findings
c) failed to furnish her auditor with all such
information and particulars, including but not
limited to bank reconciliations, as required to
conduct a termination audit, despite numerous
requests from the auditor for such information,
contrary to section 58(1) of the Act; and
d) failed to arrange to have a termination audit of
her trust account within 3 months of her triennial
certificate ceasing to have effect, contrary to
section 51(8)(b) of the Act.
The respondent Peter David Wearne:
a) contrary to r 10(1) of the Settlement Agents
Code of Conduct 1982 (the Code) did not conduct
any searches and inquiries regarding the Licence
to Take Water with the Water and Rivers
Commission, which were necessary in regard to
the transaction;
b) contrary to rule 15 of the Code, failed to carry
out the services of a settlement agent efficiently
and did not ensure that the sellers had complied
with the special condition to the contract in
relation to the transfer of the water licence; and
c) contrary to rule 16 of the Code, did not obtain
all facts prior to, and post settlement, concerning
the water supply and water Licence to avoid error
and misrepresentation.
Alleged breach of rule 5 of the Code of Conduct
Application dismissed

2 Respondent
Suzanne Jane
Ackley

The respondent Suzanne Jane Ackley:
a) failed to carry out all service efficiently contrary
to rule 15 of the Code of Conduct for Settlement
Agents 1982 in relation to the settlement of the
sale of a lot in a real estate transaction consisting
of two lots

3rd Respondent
Romaine Pty Ltd

The respondent Romaine Pty Ltd:
a) contrary to rule 11 of the Code of Conduct for
Settlement Agents 1982 failed to recommend to
its client that it seek the advice of a solicitor in
respect of an aspect of the transaction or any
aspect thereof
b) contrary to rule 16 of the Code, did not
ascertain and communicate to his client (when
requested by the client or when it is necessary or
prudent to do so), all available pertinent facts
concerning any service or transaction he
undertakes as a settlement agent so that in
providing the service and handling the transaction
he will avoid error, deception or
misrepresentation.
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Penalty

Costs

$3,000 fine to
be paid within
28 days of the
date of the
order, failing
which his
Licence will be
suspended
until payment
is made.

$750 costs to
be paid within
28 days of the
date of the
order, failing
which his
Licence will be
suspended
until payment
is made.

Nil

Nil

$1,500 fine to
be paid within
28 days of the
date of the
order; failing
which her
Licence will be
suspended
until payment
is made
$1,000 fine to
be paid within
28 days of the
date of
this order

$500 costs to
be paid within
28 days of the
date of this
order failing
which her
Licence will be
suspended
until payment
is made
$500 costs to
be paid within
28 days of the
date of this
order.

Government of Western Australia
Department of Commerce

LAND VALUERS LICENSING BOARD

Annual Report
2010 > 2011

Land Valuers Licensing Board
GOVERNMENT OF
WESTERN AUSTRALIA

THE HON. SIMON O’BRIEN MLC
Minister for Finance; Commerce; Small Business
In accordance with Section 31 of the Land Valuers Licensing Act 1978, the Land Valuers
Licensing Board is pleased to submit for your information and for presentation to Parliament the
Annual Report for the period 1 July 2010 to 30 June 2011.

Bryan Gardiner
CHAIRMAN
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STATEMENT FROM THE CHAIRMAN
I’m pleased to present the Land Valuers Licensing Board’s annual report for the past financial
year. Legislative amendments to the Land Valuers Licensing Act 1978 have been completed
and as a result the Land Valuers Licensing Board will terminate on 30 June 2011 and its
functions transferred to the Commissioner for Consumer Protection.
The Council of Australian Governments has affirmed their commitment to a national licensing
system over a range of occupational areas, including land valuers, over the next few years.
However, land valuers will not come into national licensing until a date to be fixed after 1 July
2013 and work on the regulations relevant to land valuers will be undertaken by the National
Occupational Licensing Authority.
Throughout the year the Board continued to provide an effective service to both consumers and
the industry, amidst a period of economic and prospective regulatory change.
The Board continued a high level of activity during the year, taking an increasingly proactive
approach to its regulatory role. Most significantly, the Board actively pursued opportunities to
improve the legislative framework within which land valuers operate, seeking to clarify legislative
ambiguities and to improve the effectiveness of licensing and investigations carried out under
the Act.
As in previous years, there had been a relatively small number of complaints over the course of
the year. While no systemic issues were identified from the complaints received, the Board
noted that in a number of valuation reports that came to its attention, the licensed valuer failed
to annex the clients’ instructions in accordance with the Licensed Valuers Code of Conduct.
The Board continued to utilise e-bulletins as an effective means of encouraging awareness of
current issues facing licensees and the industry. The six monthly newsletters were also
successful in keeping licensees informed of issues that arose from the complaints and policy
developments throughout the year.
I would like to take this opportunity to thank all Board members for their determined commitment
to the work of the Board and to express my sincere appreciation for the support provided by
them and their deputies who have committed a great deal of time and effort to Board matters.
Each person brought to the Board their own special expertise, which collectively, contributed
significantly to the Board’s achievements.
On behalf of the Board and myself, I wish to acknowledge the support provided by the Ministry
and those officers in the Department of Commerce who assisted the Board in carrying out its
statutory functions.
Finally, I wish the Commissioner for Consumer Protection, Ms Anne Driscoll, every success in the
ongoing regulation of the industry.

Bryan Gardiner
CHAIRMAN

Land Valuers Licensing Board Annual Report 2010/2011

3

THE LAND VALUERS LICENSING BOARD
ROLE AND FUNCTIONS OF THE LAND VALUERS LICENSING BOARD
The Land Valuers Licensing Board (the Board) was a licensing and supervisory authority,
established under the Land Valuers Licensing Act 1978 (the Act), for people who conduct
valuations of land. The Board was responsible to the Minister for Commerce.
The Act and the Land Valuers Licensing Regulations 1979 (the Regulations) set out the
licensing requirements for land valuers. The Act also invested the Board with the authority to
inquire into whether a licensed valuer had complied with the Act and make allegations to the
State Administrative Tribunal (SAT) that there was proper cause for disciplinary action against a
licensed land valuer.
The Licensed Valuers Code of Conduct (the Code) established by the Board pursuant to the
Act, with the approval of the Minister, provides for enforceable standards of conduct for land
valuers and fixed maximum amounts of remuneration for the various services rendered by
licensed valuers. The Board contributed to the public policy agenda by making
recommendations on legislative matters to the Minister.
COMPOSITION OF THE BOARD
The Act required that the Board be comprised of members with a range of legal and valuation
expertise. The composition of the Board and the qualifications relevant to each position are
prescribed in Section 6 of the Act as follows:
(a) a Chairman who is a legal practitioner or a barrister or solicitor of the Supreme Court of
another State or Territory of not less than seven years’ standing who is nominated by the
Minister from a panel of names submitted by the Law Society of Western Australia [section
6(1)(a)];
(b) one member who is nominated by the Minister [section 6(1)(b)];
(c) two members who are experienced in the valuation of land, are members of the Australian
Property Institute, and are nominated by the Minister from a panel of names submitted by
the Western Australian Division of that Institute [section 6(1)(c)];
(d) one member who is experienced in the valuation of land, is a member of the Australian
Property Institute, and is nominated by the Minister from a panel of names submitted by the
Real Estate Institute of Western Australia [section 6(1)(d)].

Each member could be appointed for a period of not more than four years and was eligible for
re-appointment. The Governor may appoint a person as the deputy of a member.
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BOARD PROFILE

Mr Bryan Gardiner (Chairman)
Mr Gardiner was appointed, pursuant to section 6(1)(a) of the Act, as Chairman of the Board on
26 November 2002.
Mr Gardiner is a qualified legal practitioner operating as a consultant to a firm which, amongst
other matters, handles issues relating to property transactions.
Mr John McNamara (Member and Deputy Chairman)
Mr McNamara was first appointed, pursuant to Section 6(1)(c) of the Act, as a Member of the
Board on 18 January 1994
Mr McNamara has extensive experience as a land valuer. He is a past National President and a
Life Fellow of the Australian Property Institute.
Deputy: Mr John Martin
Ms Patria Jafferies (Member)
Ms Patria Jafferies was appointed, pursuant to section 6(1)(b) of the Act, on 25 June 2008.
Ms Jafferies has extensive experience in a wide range of business types including banking,
charitable organisations and small business development, and in 2000 she was named the
National Telstra Australian Business Woman of the Year. Ms Jafferies is currently the Executive
Director of His Majesty’s Foundation and an adjunct professor for a tertiary institution.
Deputy: Ms Hazel Butorac
Mrs Erica Walker (Member)
Mrs Walker was first appointed pursuant to Section 6(1)(c) of the Act as a Member of the Board
on 26 October 2005.
Mrs Walker has a Master of Commerce (Property) and has lectured in valuation and property
studies units at a tertiary institution. She has been a licensed valuer since 1995, is an Associate
Member of the Australian Property Institute and is currently a director of a property development
company.
Deputy: Mr Tony Gorman
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Mr Kingsley Lewis (Member)
Mr Lewis was appointed pursuant to Section 6(1)(d) of the Act. He was first appointed as a
member on 22 October 1999.
Mr Lewis has extensive experience as a land valuer, is a Fellow of the Australian Property
Institute and a member of the Real Estate Institute of Western Australia, as well as a former
Director of a commercial real estate company.
Deputy: Mr John Sheridan

REMUNERATION OF BOARD MEMBERS
Under the Act, Board members are remunerated pursuant to rates fixed by the Governor. The
following rates applied during the course of the year:
Chairman
For meetings of four hours or less

$330

For meetings of more than four hours duration

$510

Members
For meetings of four hours or less

$220

For meetings of more than four hours duration

$340
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BOARD ADMINISTRATION

BOARD MEETINGS
The Board held 12 meetings during the financial year. The Board generally met every month
and considered matters such as applications for land valuers licences, policy and legislation
issues, industry education issues, compliance matters and, where required, applications for
disciplinary proceedings against licensed valuers.
BOARD SERVICES
The Department of Commerce (the Department), through its State Government budget
allocation, funded the provision of services to the Board.
Administrative and support services were supplied to the Board by the Finance and Valuation
Industries Branch of the Department.
CODE OF CONDUCT AND ETHICS FOR BOARD MEMBERS AND OFFICERS
As a state statutory body, the Board was required to adhere to the Western Australian Public
Sector Code of Ethics. The Code of Ethics sets out the values and behaviour expected of
members of state statutory bodies.
The Board also adhered to a Code of Conduct developed for Board members and officers of the
Board to complement the Code of Ethics. The Code defined appropriate conduct for Board
members and provided guidance for ethical decision making by the Board.
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ORGANISATIONAL STRUCTURE

Parliament

Minister for Commerce
Hon Simon O’Brien MLC

Department of Commerce:
Director General:
Mr Brian Bradley

Land Valuers Licensing
Board
Chairman:
Mr Bryan Gardiner

Land Valuers Licensing Board
Principal Board Services
Coordinator:

Registrar
Mr Greg Arnold

Mr Greg Arnold
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LICENSING
LICENCE REQUIREMENTS
The Board could grant a land valuers licence to an individual who met the requirements of the
Act and the educational requirements prescribed in the Regulations.
Applicants for a land valuers licence must apply under one of three categories:
(a) As a member of the Australian Property Institute [s. 19(b) of the Act]; or
(b) As the holder of a prescribed degree, diploma, certificate or other award who has also
had:
(i)

two years’ satisfactory practical experience in the valuation of land for the
period of 2 years immediately preceding the date of application; and

(ii)

a total of not less than four years’ satisfactory practical experience in the
valuation of land within the ten-year period immediately preceding the date of
application [s. 19(c) of the Act]; or

(c) As a person who has previously held a licence under the Act within the period of five
years immediately preceding the date of application [s. 19(d) of the Act].
The following degrees are prescribed under s. 19(c) of the Act:
•

Degree of Bachelor of Commerce (Property) awarded by the Curtin University of
Technology;

•

Degree in Bachelor of Business (Valuation and Land Administration) awarded by the
Western Australian Institute of Technology;

•

Degree in Bachelor of Business (Valuation and Land Economy) awarded by the Western
Australian Institute of Technology; and

•

Degree in Bachelor of Business (Valuation and Land Economy) awarded by the Curtin
University of Technology.

In Western Australia, the only degree currently offered is the Bachelor of Commerce (Property),
awarded by the Curtin University of Technology.
Alternatively, the following categories of membership of the Royal Institution of Chartered
Surveyors (RICS) are also prescribed qualifications under s. 19(c) of the Act:
•

Membership as a Chartered General Practice Surveyor (obtained before 1 January
2000);

•

Membership as a Chartered Valuation Surveyor; and

•

Membership as a Chartered Commercial Property Surveyor.
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The Board also granted licences pursuant to the Mutual Recognition (Western Australia) Act
2001 where a person had an equivalent licence or registration in another jurisdiction. Presently
Queensland, New South Wales, South Australia and Tasmania are the only Australian States or
Territories that register land valuers, while mutual recognition also applies to New Zealand.
NUMBER OF LAND VALUERS
At 30 June 2011 there were 770 land valuers licensed in Western Australia.

NEW APPLICATIONS
Licences are granted on a triennial basis (i.e. for a three year period). During the year, 42
applications for new licences were granted, of which 5 were granted pursuant to the Mutual
Recognition (Western Australia) Act 2001. No applications were declined.
The graph below shows the number of new applications for a land valuers licence in the past
nine years.

Number of Approvals

New Licence Approvals
100
80
60
40
20
0
2002- 2003- 2004- 2005- 2006- 2007- 2008- 2009- 20102003 2004 2005 2006 2007 2008 2009 2010 2011
Financial Year

OBJECTIONS
In accordance with the provisions of the Act, any person may lodge an objection to the grant of
a licence. The Board had jurisdiction for receiving and considering objections to the grant of a
licence. However, no objections were lodged during the year.
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LICENCE RENEWALS AND EXPIRIES
Land valuers have up to 28 days after the expiration of their licence to make an application for
renewal for a further three-year period. A late fee applies to land valuers lodging their renewal
applications within this 28-day period.
During the year there were 170 licence renewals and 22 land valuers’ licences were either
expired or surrendered during the period.
MUTUAL RECOGNITION
As noted above, land valuers licensed in other Australian jurisdictions may obtain a Western
Australian licence under the provisions of the Mutual Recognition (Western Australia) Act 2001.
The Board had raised with the other State authorities, as well as the Department, its concern
that licensing requirements should be consistent across jurisdictions to ensure that professional
standards and consumer protection are maintained.
In July 2008, the Council of Australian Governments (COAG) agreed to establish a national
trade licensing system. This system will be applied across a range of economically important
vocations, including property agents. Land valuers will fall within this category. Under this
system mutual recognition of licensed land valuers will not be necessary as licensed valuers
would be permitted to practise within any Australian jurisdiction.
The Board was concerned that unless properly implemented, this system would reduce the
standards of practice in valuation work in Western Australia to the lowest common denominator,
presently existing in Victoria, South Australia and Tasmania where anyone can practise as a
valuer without qualifications. The Board firmly believed the interests of the public and the
valuers who serve them in this State will be preserved by maintaining the standards of practice
and education currently in place in Western Australia.
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INVESTIGATIONS
The Board relied on the Department to conduct investigations into complaints received against
licensed land valuers. The departmental staff conducting those investigations did so under the
authority of the Act.
Investigations generally focus on the valuer’s application of proper practices and principles of
valuation rather than the actual valuation figure. Due to the subjective nature of valuation and
the fact that it is a professional opinion, the valuer’s client may not agree with the actual value
provided. Neither the Land Valuers Licensing Board nor the Department has the power to
resolve a question about the validity of the amount of value or the consequences of a person’s
reliance upon the valuation. Neither the Board nor the Government can deal with claims relating
to financial losses. These must be made through the courts.
Where a complainant is able to provide reasonable evidence of alleged breaches of the Act,
Regulations or Code of Conduct a complaint could be lodged with the Board, but now with the
Department.
The Board received compliance reports outlining the nature and status of all ongoing
investigations for discussion at its meetings. Since departmental investigators are not qualified
land valuers, as part of the investigation process, the Board Members applied their valuation
expertise to assess complaints and provided technical directions to the investigators. The
Chairperson was often called upon to provide legal guidance where appropriate.
In the lead up to the transition of the regulatory functions of the Board to the Department the
Board oversaw the creation of a Pool of Valuers from which independent land valuers may be
engaged to audit or provide a critique of a valuation, which is the subject of a complaint. The
Board has in place a forensic procedure which provides guidance to the investigators and
instructions to those independent valuers.
COMPLAINTS AGAINST LAND VALUERS
During the year, 10 complaints were received which is generally in line with the number of
complaints received in recent years. No serious systemic industry problems were identified in
these complaints.
The Board feels that its effective use of e-bulletins brings risk management and other important
issues to the attention of valuers, and that may be a significant contributing factor to the low
complaint numbers.

12

Land Valuers Licensing Board Annual Report 2010/2011

Complaints against land valuers

Number of
Complaints

2005/2006

2006/2007

2007/2008

2008/2009

2009/2010

2010/2011

11

10

12

8

6

10

Investigation Summary
Issues
concerning
valuation
practices

Issues
relating to
fees and
charges

Licensing
issues

Ongoing investigations
as at 1 July 2010

2

0

0

2

Investigations
commenced

9

1

0

10

Investigations
concluded

7

0

0

7

Ongoing investigations
as at 30 June 2011

4

1

0

5

Total

Outcome of Investigations Concluded
Outcomes

Number

No action taken

7

Prosecutions commenced

0

STATE ADMINISTRATIVE TRIBUNAL DISCIPLINARY INQUIRIES
Where a complaint indicated a breach of the Act, Regulations, or Code of Conduct, and the
investigation and legal advice supports further action, the case would be brought to the Board
with a recommendation that may include an application to the State Administrative Tribunal
(SAT) for a disciplinary inquiry.
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If the SAT is satisfied after conducting an inquiry that proper cause exists for a licensed land
valuer to be disciplined, it can:
(a)

reprimand or caution the licensed valuer;

(b)

impose a fine not exceeding $10,000 on the valuer;

(c)

suspend or cancel the valuer’s licence and, in addition, disqualify the valuer either
temporarily or permanently, or until the fulfilment of any condition which may be
imposed by SAT, from holding a licence.

While SAT has the statutory authority to discipline licensed valuers where proper cause exists, it
does not have the statutory authority to award compensation to persons who may have suffered
civil damages. Persons seeking compensation from land valuers for alleged civil damages must
do so by undertaking independent legal action.
Persons who consider they have suffered a loss as a result of a licensed land valuer’s alleged
negligent or incompetent actions are nevertheless encouraged to notify the Board of any
concerns they may have regarding the conduct of licensed valuers, so that those concerns may
be investigated and, where appropriate, disciplinary action taken.
Disciplinary Inquiries Ongoing During 2010/2011
Number Respondent(s)

N/A

N/A

Alleged
Basis
Disciplinary Action
N/A

for

Current Status

N/A

Information concerning matters referred to SAT can be accessed at www.sat.justice.wa.gov.au.
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LEGISLATION

PROPOSED LEGISLATIVE AMENDMENTS
For several years, the Board maintained a record of suggested legislative changes. In part,
these arose from various matters presented to the Board, investigation of complaints against
valuers and comparisons with legislation in other jurisdictions and with other occupational
licensing regimes.
The suggested legislative changes will be passed to the Department upon the termination of the
Board on 30 June 2011.

LAND VALUERS CODE OF CONDUCT
The Board, with the approval of the Minister, prescribed a Code of Conduct under section 26 of
the Act. The Code is an important method of regulating the operations of licensed land valuers
and is legally binding. The Code was last reviewed and published in the Government Gazette in
February 2007.

MAXIMUM REMUNERATION FOR LAND VALUERS
The Act provided that the Board, with the approval of the Minister, by notice published in the
Government Gazette fix the maximum amounts of remuneration for the various services
rendered by licensed land valuers. The remuneration notice was last amended and published in
the Government Gazette in September 2010 following a review by the Board based on
submissions provided in a public consultation.
While the notice sets the maximum fee that can be levied by a licensed land valuer, it is
important to note that market forces are such that many valuers may charge fees less than
those allowed under the notice.
It is also worth noting that some of these fees are established on an hourly rate. The Board
believed that it is prudent business practice for valuers to provide an estimate of, or cap, the
costs where appropriate. Such an arrangement minimises the risk of a fee-related dispute
arising with the client.
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PRESCRIBED FEES
The State Government prescribes the fees that apply to licensing and other services provided
by the Board. The following prescribed fees are proposed to apply from
1 July 2011.

LICENCES

TO 30 JUNE 2011

FROM 1 JULY 2011

Application fee and grant of a
licence for a 3 year period

$702

$723

Renewal fee for a 3 year period

$702

$723

Fee for duplicate licence

$30.75

$31.75

Inspection of register of licensed
valuers

$10.20

$10.50

Certificate of individual registration
(each subsequent page)

$10.20

$10.50

$2

$2

Certificate of all registrations in
the register

$125

$129

OTHER
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EDUCATION AND AWARENESS
INTERNET WEBSITE
The Land Valuers Licensing Board website, www.commerce.wa.gov.au/landvaluers, was a point
of interest and an ideal form of communication in respect to the activities of the Board and
general information for the industry and public. During the past 12 months 8398 page hits were
recorded.
The website provided information on a range of issues including:
•

The Board and its functions;

•

Legislation;

•

Inquiries;

•

Licence application forms;

•

Register of licensed land valuers;

•

Helpful hints for persons using the services of a land valuer; and

•

Links to other related sites.

NEWSLETTER
The Board published its first Newsletter in December 2006. This continued to be produced twice
a year, with the current newsletter sent in June 2011. The newsletter was distributed to all
licensed land valuers and other interested parties and was also available on the website.
The Newsletter provided licensed valuers with information including licensing matters, relevant
case studies arising from completed investigations and emerging trends or policy issues.
E-BULLETINS
The Board commenced the issue of e-bulletins in May 2007 to licensed valuers who had
provided the Board with details of their email address, and provided information on important
issues by this means. These e-bulletins served as a supplement to the Newsletter and also
enabled the Board to provide timely updates on emerging issues affecting the industry.
PUBLICATIONS
Copies of the information leaflet entitled Land Valuers for persons using the services of a land
valuer are available from the Department. This publication was last reviewed and updated over
the course of the 2007/2008 financial year.
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TELEPHONE AND COUNTER SERVICE
The Department provided both a counter and telephone advice service to the public, on behalf
of the Board. Both services will continue to be available during business hours for advice about
the licensing and regulation of land valuers.
STAFF TRAINING INITIATIVES
The Department provides training for staff in respect to their specific tasks and also for general
customer services and process improvement.
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PROPOSALS FOR THE WORKLOAD IN THE COMING YEAR
As noted above, with the introduction of national occupational licensing the Department will now
provide all administrative services through the Consumer Protection Division of the Department
and the regulatory function of the Board will devolve to the Commissioner for Consumer
Protection from 1 July 2011.
The Council of Australian Governments (COAG) has agreed that all responsibility for licensing
of land valuers will be transferred to the Commonwealth Government. However, land valuers
will not come into national licensing until a date to be fixed after 1 July 2013 and work on the
regulations relevant to land valuers will be undertaken by the National Occupational Licensing
Authority.
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REVENUE AND EXPENDITURE
The Board was not a statutory authority for the purposes of the Financial Administration and
Audit Act 1985.
All licensing fees paid by licensed valuers are collected and brought to account by the
Department and credited to the consolidated fund at State Treasury. The costs of maintaining
the operations of the Board are met from funds appropriated by Parliament for the purposes of
the Department. Amounts of income and expenditure are incorporated in the accounts of the
Department and are published in the Department’s Annual Report.
Section 175ZE of the Electoral Act 1907 requires public agencies to report details of
expenditure to organisations providing services in relation to advertising, market research,
polling, direct mail and media advertising. The Board did not incur expenditure of this nature.
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THE HONOURABLE SIMON O’BRIEN MLC
MINISTER FOR FINANCE; COMMERCE; SMALL BUSINESS

In accordance with Section 64(1) of the Motor Vehicle Dealers Act 1973 I submit for your
information and presentation to Parliament the final Annual Report of the Motor Vehicle Industry
Board for the year ending 30 June 2011.

Miriam Sauley
Chairman
15 September 2011
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1.

Compliance with reporting standards

The Motor Vehicle Industry Board (the Board) submits this Annual Report pursuant to the
provisions of section 64(1) of the Motor Vehicle Dealers Act 1973.
The Board was a body corporate established under an Act of the Parliament of Western
Australia.
The Board was not empowered to raise revenue and was not directly funded by the State of
Western Australia but with resources provided by the Department of Commerce.
The Board did not have reporting obligations under the Public Sector Management Act 1994 or
the Financial Management Act 2006.
This Annual Report includes details of:
a)
the number, nature and outcomes of:
i.
investigations and inquiries undertaken by, or at the direction of, the Board; and
ii.
matters that have been brought before the State Administrative Tribunal by the
Board;
b)
the number and nature of matters that are outstanding [from (a)]; and
c)
any trends or special problems that have emerged.
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2.

Executive summary

The Motor Vehicle Industry Board’s mission was to administer licensing, registration and other
functions in respect of businesses operating, and persons working, in motor vehicle dealing and
motor vehicle repair industries.
A focus of the Board in this reporting year was the continuing implementation of the licensing
system for motor vehicle repair businesses, under the Motor Vehicle Repairers Act 2003 and in
particular the implementation of compliance programs to follow up repair businesses which
have failed to apply for a licence.
The Board was again disappointed with the poor response of industry to the new licensing
system. As at 30 June 2011 the Board received 4,053 repair business licence applications but
expected the final figure to exceed 4,500. The Board was pleased to note the strong
commitment of individual tradespersons to the system having received 9,875 of an originally
anticipated 10,000 individual certification applications.
The Board continued to work with the Department of Commerce towards the implementation of
the new licensing regime under which, on 1 July 2011, the Board ceased to exist and the
Commissioner for Consumer Protection assumed responsibility for all motor vehicle dealing and
repair industry occupational licensing.
The Board acknowledged the efforts of the staff of the Motor Vehicles Branch whose hard work
and professionalism has ensured the Board operated both efficiently and effectively.
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3.

About the Board

3.1

Legislative charter
The Board was established under the MotorVehicle Dealers Act 1973. The Board’s
functions, powers and duties were conferred on it by both the Motor Vehicle Dealers
Act 1973 and the Motor Vehicle Repairers Act 2003.

3.2

Mission
The Board defined its mission as:
•
To administer licensing, registration and other functions in respect of businesses
operating in, and persons working in, motor vehicle dealing, selling, and the motor
vehicle repair industries; and
•
To regulate dealing in new and second hand motor vehicles.

3.3

Functions of the Board
Motor Vehicle Dealing Industry
The Board’s key functions were to:
•
licence appropriate entities to carry on business in the motor vehicle dealing
industry;
•
licence yard managers and salespersons to work in the motor vehicle dealing
industry;
•
deny unfit entities and persons access to the motor vehicle dealing industry;
•
investigate the conduct of licensed entities and individuals within the motor vehicle
dealing industry to determine if that conduct should be reviewed by the State
Administrative Tribunal;
•
investigate the conduct of unlicensed entities and individuals and, if necessary,
recommend prosecution action;
•
ensure the registration and maintenance of appropriate facilities by licensed
entities;
•
approve training courses for persons seeking entry to the motor vehicle dealing
industry; and
•
approve persons who provide those training courses.
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Motor Vehicle Repair Industry
The Board’s functions were to:
•
licence appropriate entities to carry on business in the motor vehicle repair
industry;
•
certify persons to work in the motor vehicle repair industry;
•
deny unfit entities and persons access to the motor vehicle repair industry;
•
investigate the conduct of licensed entities and individuals within the motor vehicle
repair industry to determine if that conduct should be the subject of inquiry by the
Board;
•
investigate the conduct of unlicensed entities and individuals and, where
necessary, recommend prosecution action;
•
ensure the registration and maintenance of appropriate facilities by licensed
entities;
•
make recommendations to the Director General of the Department of Commerce
regarding claims against the Motor Vehicle Repair Industry Compensation
Account;
•
make recommendations to the Director General of the Department of Commerce
regarding application of the Motor Vehicle Repair Industry Education and Research
Account;
•
approve training courses for persons seeking entry to the motor vehicle repair
industry; and
•
approve persons who provide those training courses.

3.4

Membership of the Board
The Board comprised members and deputy members appointed by the Governor in
accordance with Section 8 of the Motor Vehicle Dealers Act 1973. The Governor made
all appointments to the Board based on nominations made by the Minister for
Commerce. In keeping with the State Government policy on gender equity, nominations
were sought from industry and consumer bodies and wherever possible, included the
nomination of female representatives.
The Motor Vehicle Industry Board comprised the following persons:
A person appointed as Chairperson:
Name:
Occupation:
Position:
Appointment period:
Deputy to Chairperson
Length of service:

Ms Virginia SEYMOUR
Lawyer
Chairperson
4 November 2008 to 3 November 2011
Ms Miriam SAULEY
5.5 years
First appointed as a member of the Motor Vehicle Industry Board
22 December 2004.
Resigned as chairperson on 26 October 2010.

Name:
Occupation:
Position:
Appointment period:

Ms Miriam SAULEY
Lawyer
Chairperson
9 March 2011 to 30 June 2011
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Two persons nominated by the Minister who have knowledge and experience in
the motor vehicle dealing industry:
Name:
Occupation:
Position:
Appointment period:
Deputy to member:
Length of service:

Name:
Occupation:
Position:
Appointment period:
Deputy to member:
Length of service:

Mr Robert PEARCE
Company Director and licensed motor vehicle dealer
Member
4 November 2008 to 3 November 2011
Mr Colin ROCKMAN
5.5 years
First appointed as a member of the Motor Vehicle Industry Board
22 December 2004.
Mr Lance Douglas KERR
Company Director and licensed motor vehicle dealer.
Member
1 September 2007 to 31 August 2010
Mr Robert FOWLER
5.5 years
First appointed as a member of the Motor Vehicle Industry Board
22 December 2004.

Two persons nominated by the Minister who have knowledge and experience in
the motor vehicle repair industry:
Name:
Occupation:
Position:
Appointment period:
Deputy to member:
Length of service:

Mr Patrick BROWNE
Company Director and certified repairer
Member
4 November 2008 to 3 November 2011
Mr Matt NEGUS from 4 November 2008
5.5 years
First appointed as a member of the Motor Vehicle Industry Board
22 December 2004.

Name:
Occupation:
Position:
Appointment period:
Deputy to member:
Length of service:

Mr Wayne PHIPPS
Company Director and certified repairer
Member
1 September 2007 to 31 August 2010
Mr Ray REICHARD
5.5 years
First appointed as a member of the Motor Vehicle Industry Board
22 December 2004.

Three persons nominated by the Minister who represent the interests of
purchasers of motor vehicles or customers of licensed motor vehicle repairers.
Name:
Occupation:
Position:
Appointment period:
Deputy to member:
Length of service:
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Ms Helen TAPLIN
Member Financial Counsellors Resource Project
Member
4 November 2008 to 3 November 2011
Ms Diane HAYES (resigned 6 June 2010)
5.5 years
First appointed as a member of the Motor Vehicle Industry Board
22 December 2004.


Name:
Occupation:
Position:
Appointment period:
Deputy to member:
Length of service:

Ms Miriam SAULEY
Lawyer, Department of Planning
Member
4 November 2008 to 3 November 2011
Ms Jo GHIRARDI
5.5 years
First appointed as a member of the Motor Vehicle Industry Board
22 December 2004.

Name:
Occupation:

Dr Allan BARTON
Member Policy Advisory Group, Australian Consumers
Association; Emeritus Professor in Chemistry at Murdoch
University
Member
1 September 2007 to 31 August 2010
Ms Rhonda ALGABA
5.5 years
First appointed as a member of the Motor Vehicle Industry Board
22 December 2004.

Position:
Appointment period:
Deputy to member:
Length of service:

A nominee of the Royal Automobile Club of WA (Inc.):
Name:
Occupation:
Position:
Appointment period:
Deputy to member:
Length of service:

3.5

Mr Adrian FIRTH
Corporate Communications Manager
Member
11 August 2009 to 11 August 2012
Mr Matthew BROWN
1.5 years
First appointed as a deputy member of the Motor Vehicle Industry
Board 1 November 2008.

Meetings
During this period under review the Board met on 20 occasions. At those meetings the
Board considered new licence applications, renewal applications, and policy issues.
The Board conducted 20 hearings into the fitness of licence applicants.
Deputy members normally attend meetings in a member’s absence. However, a deputy
member may sit on a Board licensing hearing on the same day that a licensing and
policy meeting is held and attended by the member. Members and deputy members are
unable to sit in deliberation on a matter at the same meeting.

3.6

Administrative support – Motor Vehicles Branch
The Department of Commerce, through the Motor Vehicles Branch, provided the Motor
Vehicle Industry Board with administrative support and supported the Board’s primary
function of licensing motor vehicle dealers, yard managers, salespersons and repairers
In addition the Branch provided a secretariat to the Board comprising the Manager of the
Branch who also undertook the role of Board Secretary, a Policy Officer, a Licensing
Coordinator and a Board Minute Secretary to ensure that Board business was
conducted in a planned and efficient manner.

9
Annual Report 2010-11

3.7

Abolition of the Board
In January 2010 the Board was advised by the Minister for Commerce that the Board
would be abolished and the licensing and regulatory functions would be vested in the
Commissioner for Consumer Protection, with other responsibilities vesting in the Director
General of the Department of Commerce. The Minister further advised that a Motor
Vehicle Advisory Committee would be established, and the new structure would take
effect from 1 July 2011.
As a consequence this is the final annual report of the Board.

4.

Significant issues and trends

4.1

Focussing on the motor vehicle dealing industry
4.1.1

Dealer Trust Account Audit Program
Motor vehicle dealers who undertake consignment sales are required to hold the
proceeds from the sale of those vehicles in consignment trust accounts and are
required to have their trust accounts audited annually by an auditor approved by
the Board. This audit report must be lodged with the Board within three months
of the end of the audit period. If no transactions have been made in the trust
account during the period a statutory declaration to this effect is to be submitted
to the Board.
As a result of legal advice the Board resolved that the audit period of a relevant
dealer should be changed to reflect the date on which the dealer opened its
consignment trust account. This new approach was implemented during the
financial year and resulted in fewer audit reports for the year. Full audit results
will reflect the changes in the coming year.
Trust account audit results


Statutory Declarations
(used where there have not been any transactions through the consignment
trust account for the period)

10

Unqualified audits

16

Qualified audits

4

Total Audits

20



Note:

Qualified audits refer to audit reports received which identify serious issues (e.g.
misappropriation of trust monies). Audits that identified minor technical issues were not
classified as qualified audits.

Of the four qualified audits three of the matters were rectified by the dealers
concerned. The fourth matter is still under investigation with a view to disciplinary
action.
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4.1.2

Dealer inspection program
The Dealer Inspection Program is now in its fourth year of operation. In keeping
with the priorities determined by the Board, the program has focused on visiting
all new dealerships within the first three months of operation in order to provide
introductory advice and assistance. In addition, the program has also focused on
vehicle safety inspection at yards selling older, cheaper vehicles. These vehicles
are not protected by the warranty provisions of the Motor Vehicle Dealers
Act 1973 and are therefore considered to be a higher risk to the purchaser in
terms of vehicle roadworthiness.
Where an inspection of a vehicle reveals it to be unsafe or unroadworthy, officers
issue an ‘Order to Remedy Defects’ and attach an ‘Unfit for Sale’ notice,
commonly known as the ‘green sticker’. These vehicles are subsequently
subject to re-inspection at a Department of Transport licensing centre to have the
notice removed.
If a defect is considered not to be of a serious nature, the officers may issue an
administrative ‘Minor Defect Advice Notice’.
The auditing of ‘expired or surrendered’ dealer’s licences continues to form part
of the program, with officers attending at the premises of dealers whose licenses
had either expired or been surrendered. This verifies if the dealerships had in
fact ceased trading. This has resulted in the identification of a number of dealers
engaging unlicensed salespersons resulting in prosecution action, which is
detailed below.
In the 12 months to 30 June 2011, a total of 631 dealers have been visited, with
officers inspecting a total of 8,907 vehicles, issuing 115 Work Orders and
103 Minor Defect Notices.

4.1.3

Regional compliance activities
As part of the service delivery agreement with the Motor Vehicles Branch of the
Department of Commerce, the Board requires that all licensed motor vehicle
dealers throughout Western Australia be visited as part of the Dealer Inspection
Program.
During 2010/2011 officers continued to visit licensed dealers in regional
locations. Visits were made to Kununurra, Broome, Port Hedland, Karratha,
Carnarvon, Geraldton, Dongara, Bunbury, Cunderdin, Northam, Merredin,
Beverley, Toodyay and Kalgoorlie.
In total 158 regional dealers have been visited, with officers inspecting in excess
of 1200 vehicles, issuing 19 Work Orders and 16 Minor Defect Notices.
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4.1.4

Investigations and Proceedings
The Board was pleased to note the increased effectiveness of the investigation
program, particularly in prosecuting unlicensed back yard dealers and licensed
dealers who employ unlicensed sales staff.
Prosecution for unlicensed activities
Proceedings which had been commenced in the 2009/2010 financial year against
alleged unlicensed dealing and which were brought to conclusion in 2010/11 are
summarised as follows.
•

Janetto Holdings Pty Ltd t/as Subaru Osborne Park
It was alleged a salesperson employed by Subaru Osborne Park to sell
vehicles was not the holder of a current Motor Vehicle Dealers Licence. The
company was convicted and fined $2,000 plus $386 costs.

•

Prashant Ghumaria
Prashant Ghumaria was employed by Subaru Osborne Park to sell vehicles
without being the holder of a current valid salesperson licence. Ghumaria
was convicted and fined $700 plus $386 costs

•

Wildfox Holdings Pty Ltd t/as Toyotaways
Information received identified a person who had been working as an
unlicensed salesperson for Toyotaways since February 2004. The company
was convicted and fined $2,000 plus $775 costs

•

Bruce Symes
It was alleged that Bruce Symes had continued to engage in unlicensed
dealing. Symes was the subject of a previous unlicensed dealing
investigation which resulted in a warning being issued to him in September
2006. A three day trial in May 2011 resulted in a conviction and fine of
$3,000 plus $2,500 costs.

Proceedings which have been commenced in the 2010/2011 financial year
against alleged unlicensed dealing and which were brought to conclusion are
detailed below:
•

Chad Andrew Miller
Chad Miller was alleged to have been working as an unlicensed salesperson
since 31 May 2008. Miller was convicted and fined $1,500 plus $352 costs

•

Ross Ozanne
Ross Ozanne had been employed or engaged as a salesperson while
unlicensed between March and August 2009. Ozanne was convicted and
fined $850 plus $353 costs.

•

Melville Motors (2006) Pty Ltd
Chad Miller appeared to have been working as an unlicensed salesperson
since 31 May 2008 and that Ross Ozanne had been employed or engaged
(unlicensed) between March and August 2009. The company was convicted
and fined $750 plus $352 costs.
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•

National Fleet Services Pty Ltd
Chad Miller appeared to have been working as an unlicensed salesperson
since 31 May 2008 and that Ross Ozanne had been employed or engaged
(unlicensed) between March and August 2009. The company was convicted
and fined $500 plus $350 costs.

•

Pearl Court Investments Pty Ltd t/as Action Hire Cars
Action Hire cars was trading without a hire car exemption. The company was
convicted and fined $15,000 plus $638 costs.

•

Dameeka Riley
It was alleged that Dameeka Riley was selling vehicles from a premises in
Ellenbrook without the appropriate licence. Riley was charged with
unlicensed dealing and convicted and fined $1,000 plus $352 costs.

•

Allen Jones
It was alleged that Allen Jones was engaged in unlicensed dealing in motor
vehicles. Jones was convicted and fined $4,000 plus $110 costs.

•

Jayde Grundy
It was alleged that Grundy engaged in unlicensed dealing in motor vehicles.
Grundy was convicted and fined $5,000 plus $417 costs

•

Nevin Inni
It was alleged that Nevin Inni was buying damaged cars at auction
dismantling them and selling vehicle parts. Inni held a Yard Manager’s
licence but not a licence to engage in vehicle wrecking. He was convicted
and fined $7,500 plus $535 costs.

•

Nicholas Johnson
Nicholas Johnson had been acting as a Yard Manager and selling vehicles
since 2006 without being the holder of a current valid licence. Johnson was
convicted and fined $500 plus $290 costs.

•

Goldy Motors Pty Ltd t/as Goldy Holden
Goldy Holden had employed Nicholas Johnson as a Yard Manager since
2006 while he was not the holder of a valid licence. Goldy Holden was
convicted and fined $2,000 plus $252 costs

•

Min Gao & Xiaoxia Cui
A complaint was received that there were a number of vehicles being
repaired at a residential address in Beckenham and subsequently offered for
sale. Both parties were involved in a business. Min Gao was convicted of
unlicensed dealing and fined $3,500 plus $227 costs and Xiaoxia Cui was
convicted of unlicensed dealing and fined $7,500 plus $227 costs.

•

Bin Huang
A complaint was received that there were a number of vehicles being
repaired at a residential address in Beckenham. Subsequent enquiries
revealed evidence of unlicensed vehicle dealing. Huang was convicted of
unlicensed dealing and fined $5,000 plus $418 costs.
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Other proceedings regarding allegations of unlicensed dealing, commenced
during the 2010/2011 financial year but which are still before the Courts are:
•

Ghazy Fahd Majib Al Defeary
It is alleged the person of interest (POI) is acquiring and disposing vehicles
as an unlicensed dealer. Enquiries reveal 23 vehicles registered in the name
of the POI during the relevant period. 35 vehicles appear to have been
purchased from auctions (incl. damaged vehicles). Trial allocation date is set
for 19 July 2011.

•

Yasir Saddiq
Prosecution Notices were issued for unlicensed vehicle sales activity in
Wilson.

General Breaches
The Motor Vehicles Branch also investigated a number of allegations relating to
various breaches of other provisions of the Motor Vehicle Dealers Act 1973 and
associated Regulations. These include:
•

Countdown Autos (David Bradley)
It was alleged the dealership had falsely represented vehicles through
internet advertising. Charges were brought under the Fair Trading Act 1987.
David Bradley was convicted and fined $2,250 plus costs of $1,150. He was
also ordered to pay $6,060 compensation to a consumer.

•

Scott Rupell
It was alleged Countdown Autos had falsely represented vehicles through
internet advertising. Rupell was convicted and fined $4,500 plus $1,150
costs. He was also ordered to pay $6,060 compensation to a consumer.
Rupell was the Yard Manager of Countdown Autos.

•

Aldo Gentile t/as Morley Mechanics
As a result of the Motor Vehicles Repairers compliance program it was
identified that both the business and individual were not licensed or certified.
Gentile was convicted and fined $2,500 plus $346 costs.

The Board was pleased to note that the Motor Vehicles Branch had initiated four
other prosecution matters that are yet to be filed in Court.
1. A licensed vehicle repairer is alleged to have breached the Fair Trading Act
by misrepresenting that a vehicle required repairs.
2. A licensed motor vehicle dealer is alleged to have breached the Fair Trading
Act by misrepresenting the past history of a vehicle.
3. A previously licensed motor vehicle dealer is alleged to have breached the
Fair Trading Act by making false representations in relation to the sale of
customers’ vehicles on consignment.
4. An unlicensed person is alleged to have repaired and sold motor vehicles
from private premises in Beckenham.
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In addition the Board commenced the following disciplinary proceedings before
be the State Administrative Tribunal.
•

Pasquale Minniti
Pasquale Minniti has been convicted of corruption and certain other offences
and served time in prison. The Board considered that this conduct rendered
him unfit to be the holder of a Motor Vehicle Dealers Licence and disciplinary
proceedings were commenced in the State Administrative Tribunal which
found Minniti unfit and disqualified from being the holder of a motor vehicle
dealers licence. Mr Minniti has appealed the decision to the Supreme Court.



4.2

Focussing on the motor vehicle repair industry
4.2.1

Motor vehicle repairer compliance program
The Board remained concerned about the level of “take-up” of business licences
in the repair industry. During the year the number of repair business licensees
increased by almost 1000 and the number of individual tradespersons certified
reached 9875.
However, the Board noted that the number of repair businesses which had made
application but had not provided all the prerequisite licensing information grew to
390 by June 2011.
In addition the Board received complaints about 45 unlicensed businesses during
the course of the year.
As a result the Board was reliant on the effectiveness of the compliance program
implemented to encourage the take up of licences.
The Board noted the extraordinary workload of the branch which visited in excess
of 730 businesses to determine if a licence was required and to provide licensing
advice and where necessary warnings about the need to become licensed.
Towards the end of the financial year the focus of the program shifted from an
assistance role to a full compliance role under which evidence is being collected
for prosecution and infringement actions against unlicensed entities.

4.3

Regulating for results – policy development
The Board maintained an extensive database of policy statements that provide
transparency in the application of statute-based regulatory systems. These policies
ensure the regulation of the industry is undertaken in a transparent and consistent
manner and provides certainty and clarity for the staff charged with compliance
obligations.
The key policies which have been developed or reviewed throughout the year are
summarised in this section.
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4.3.1

Motor vehicle repairer policies
Recognition of industry pre-apprenticeship training
The formal qualification for a Repairer’s Certificate in the class of repair ‘Light
Vehicle Servicing’ (LVS) is the Certificate III in Automotive [Mechanical-Vehicle
Servicing].
In response to requests from industry the Board resolved to recognise the
Certificate II in Automotive [Pre-Apprenticeship (Mechanical-Vehicle ServicingLight)] as progress towards qualification. However, the Board resolved that it
would consider this qualification only in conjunction with the applicant having
gained a minimum 12 months actual workshop experience as evidenced by a
detailed statement of service from the applicant’s employer.
A number of Registered Training Organisations offer a six month Pre-Apprentice
training course, which is an abridged version of the standard twelve months PreApprentice Certificate II training course. Upon successful completion of the
twelve month course, which includes workshop placement, students are issued
with a ‘Certificate II in Automotive Vehicle Servicing’. This qualification would
automatically qualify a person to be certified in the category of LVS under the
provisions of the Motor Vehicle Repairers Act 2003 (MVRA).
However, the Engineering and Automotive Trading Council [Inc.] is concerned
that students undertaking the six month course have insufficient workshop
experience, with little or no on the job training, to work in a workshop
unsupervised.
However, under the MVRA, any person who holds a prescribed qualification for a
class of repair is entitled to be granted a repairer’s certificate for that class of
repair work.

4.3.2

Motor vehicle dealer policies
Responding to a conflict of interest between categories of licence
For some time the Motor Vehicle Industry Board has been concerned about a
potential conflict between the roles of dealers who hold multiple categories of
licence including Category E – “Dealer Agent”.
A dealer, in their commonly understood role, is a person who buys and sells
vehicles from other persons. A dealer agent is a person who facilitates the
buying or selling of a vehicle on behalf of another person (member of the public).
In one context the dealer acts legitimately in his own best interest; in the other
the dealer should be acting in the best interest of the principal for whom he is
buying or selling a vehicle. However, a dealer who is not an agent can sell a
vehicle on behalf of another person in another manner, through a consignment
arrangement.
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The Board has recognised that confusion could arise with members of the public
when working with dealers, as opposed to dealer agents, to dispose of their
vehicle.
Further, the lack of clear definition between the role of dealer and dealer agent
provides some difficulties ensuring dealer compliance when they hold both
categories of licence.
To ensure that a dealer with multiple licence categories who holds either
Category A, B or C together with Category E is not conflicted, the Board
proposed to change these circumstances. A circular to industry was issued on
29 June 2010, pursuant to powers under Section 18A of the Motor Vehicle
Dealers Act 1973 to place the following conditions on the licences of affected
dealers, to be effective from 1 August 2011.
1. Dealers who hold either category A, B or C, together with Category E, must
not engage in consignment selling.
2. Dealers who hold licences in any category at the same time as holding a
category E licence, that the dealer must operate a separate Register for the
category E licence.
When the Board proposes to impose a condition on the licence, under section
18A, it must give an affected dealer notice of the proposed condition and
reasonable opportunity to make submissions. As the period for this response
overlapped the transfer of the licensing power to the Commissioner for
Consumer Protection, the decision as to whether this condition is imposed will
rest with the Commissioner.
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5.

Board statistical data

5.1

Formal hearings conducted by the Board
The Board conducted 21 hearings into the fitness of applicants or licensees to obtain or
hold a licence under the Motor Vehicle Dealers Act 1973 or Motor Vehicle Repairers
Act 2003.


Hearing decisions

5.2

Type of Application

Approved

Refused

Dealer

-

-

Exemption

-

-

Yard Manager

4

-

Salesperson

4

1

Repair Certificate

7

1

Repair Business

3

1

Total

18

3

Licensing statistics
Licensing data for the financial year is shown in the table below.
Current as at
30 June 2008

Current as at
30 June 2009

Current as at
30 June 2010

Current as at
30 June 2011

791

805

827

774

2

2

2

2

Yard Managers

1073

1065

1088

1105

Salespersons

2073

1953

1980

1930

Exemption from
holding a dealer’s
licence for
Auctioneers

7

2

3

4

Exemption from
holding a dealer’s
licence for Financiers

33

12

19

14

Exemption from
holding a dealer’s
licence for Hire Car
Operators

56

52

70

91

2755

5125

8219

9877

n/a

669

2668

3663

Licence Type
Dealers
Car Market
Operators

Certified Motor
Vehicle Repairers
Licensed Motor
Vehicle Repair
Businesses
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6.

Compliance with public sector standards and ethical codes

The Motor Vehicle Industry Board operated in accordance with a Code of Conduct.
The Code of Conduct is based on the ‘Western Australian Public Sector Code of Ethics’, which
is applicable to most public sector bodies and their employees, including all boards and
committees established for a public purpose under Western Australian legislation. Accordingly
the Motor Vehicle Industry Board, must comply with the ‘Western Australian Public Sector Code
of Ethics’.
The most significant fiduciary obligation of Board members is broadly known as a duty to act in
good faith. This means that Board members cannot use their position to their own advantage.
The obligations to prevent a conflict of interest and to prevent the misuse of information
obtained in confidence, are some of the most important fiduciary duties for Board members.
Board members were provided with the Board’s ‘Code of Conduct’, the Public Sector
Commission guide, and a publication entitled ‘Good Governance for Western Australian Public
Sector Boards and Committees’.
The Board held induction programs for new Board members and Deputy members, where
conflict of interest and confidentiality issues were highlighted as particularly important to the role
of Board members.
The Board also ensured consideration and declaration of potential conflicts of interest by means
of a standing agenda item at the commencement of every meeting and conducted a conflict of
interest check prior to every hearing.
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7.

Public Interest Disclosure

The Board has complied with its obligations under the Public Interest Disclosure Act 2003,
section 23 (1)(f).
The Motor Vehicle Industry Board appointed the person holding the position of Chairperson of
the Board as its Public Interest Disclosure Officer.
The Board has also published the Motor Vehicle Industry Board Public Interest Disclosure
Act 2003 Guidelines on Internal Procedures.
The Board did not receive any public interest disclosures for the period 1 July 2010 to
30 June 2011.

20
Motor Vehicle Industry Board

Consumer Protection

Labour Relations

Forrest Centre
219 St Georges Terrace
Perth Western Australia 6000
Advice line (cost of a
local call statewide) .................1300 304 054
Administration ...................... (08) 9282 0777
Facsimile ................................08) 9282 0850
Business names ......................1300 304 014
REVS .......................................1300 304 024
FuelWatch prices .....................1300 550 808
FuelWatch information .............1300 554 545
Email........ consumer@commerce.wa.gov.au

Forrest Centre
Level 12, 221 St Georges Terrace
Perth Western Australia 6000
Wageline ..................................1300 655 266
Telephone ...............................08) 9222 7700
Facsimile ................................08) 9222 7777
Email..labourrelations@commerce.wa.gov.au

Building Commission
The Macmahon Building
Level 1, 31 Troode Street
West Perth Western Australia 6005
Administration ..........................1300 489 099
Facsimile ............................. (08) 9476 1333
Email ....info@buildingcommission.wa.gov.au

EnergySafety
303 Sevenoaks Street
Cannington Western Australia 6107
Telephone ...............................08) 9422 5200
Facsimile ................................08) 9422 5244
Electrical and gas licensing ....08) 9422 5282
Email.....energysafety@commerce.wa.gov.au

WorkSafe
WestCentre
Level 5, 1260 Hay Street
West Perth Western Australia 6005
Customer help centre ..............1300 307 877
Administration .........................08) 9327 8777
Facsimile ................................08) 9321 8973
Email................safety@commerce.wa.gov.au

Regional of¿ces
Gold¿elds/Esperance .............08) 9026 3250
Great Southern .......................08) 9842 8366
Kimberley.................................08) 9191 8400
Mid-West ................................08) 9920 9800
North-West .............................08) 9185 0900
South-West .............................08) 9722 2888
National Relay Service: 13 36 77
Mail address: Locked Bag 14
Cloisters Square Western Australia 6850

Industry, Science and Innovation
Level 6, 1 Adelaide Terrace
East Perth Western Australia 6004
Telephone ................................1300 136 237
Facsimile ............................. (08) 9263 8100
Email......................isi@commerce.wa.gov.au
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