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Personal Property Securities
Registration
The Personal Property Securities Act 2009 (Cth)
requires you to take certain steps which are essential
to the enforcement of your security interest. The
term security interest is simply a generic term for the
rights of a lender or a creditor whose right to collect
a debt is secured by property. For example, a right to
repossess goods if they are not paid for.

Subcontracting in the building
and construction industry

What does the Act do?
The Act encompasses all security interests in
personal property which secure payment or
performance of an obligation regardless of the form
of the transaction. Property under the Act includes all
forms of tangible property (e.g goods) and intangible
property (eg trade marks and licences), but excludes
land and any interest in land.

Quick Reference Guide
for Subcontractors
Subcontractors in
the building and
construction industry
need to be aware
of their rights and
obligations when it
comes to Contracts,
Credit Management,
Debt Recovery and
Dispute Resolution and Personal Properties
Securities Registration. This is important
to protect the interests of subcontractors,
especially in relation to receiving payment
for work done or materials supplied, and if
disputes arise.

How might this affect subcontractors?
Some interests which previously would not
have been registrable (such as retention of title
arrangements and commercial consignments) now
may be registered as security interests. In order to
enforce rights over personal property generally and
particularly in the event of insolvency or bankruptcy,
the interests in the property will need to be registered
and perfected. Manufacturers and suppliers should
pay particular attention to Part 3 of the Act.
As a general rule, in order to gain priority in relation
to a claim on collateral upon which there are other
charges, you must be first to register your secured
interest. If you fail to register your interest you will
rank as an unsecured creditor and your priority
to claim will be significantly reduced. A dedicated
website with information about the register itself is at
www.ppsr.gov.au/.
As these matters are of a complex nature but
are now mandatory in order to properly protect
and enforce your security interests over personal
property, it is highly recommended that you seek
independent legal advice in relation to how the Act
will impact on your business.

This Quick Reference Guide provides general
guidance and direction for subcontractors engaged
in the Western Australian building and construction
industry regarding common rights and obligations.
The Small Business Development Corporation and
the Building Commission have contributed material
and advice towards its development.
PLEASE NOTE: This information is not a substitute for legal advice
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Contracts

Credit Management

A subcontracting arrangement is a
business-to-business relationship, with the
subcontractor providing a service that usually
includes providing labour, tools and expertise.
The relationship between a head contractor and
subcontractor is typically formed via a contract
for the provision of construction work or building
services.

Credit management is implementing and
maintaining a set of policies and procedures to
minimise the amount of money tied up in debtors and
to minimise your business’s exposure to bad debt.
Details of a number of credit management policies
commonly used in the building and construction
industry are included in the Small Business
Development Corporation’s Small Business brief on
Credit Management http://www.smallbusiness.
wa.gov.au/credit-management-business-brief/

It is up to you to negotiate any payment and
conditions with the head contractor, including the
terms of trade for payment for the work performed
and/or materials provided. However, disputes
between head contractors and subcontractors can
arise due to breaches of contract such as unpaid
money or defective workmanship.
You should be aware that in the event of a head
contractor getting into financial difficulty, you may
not receive payment if they go into receivership,
administration or liquidation. If you suspect that the
head contractor is in financial difficulty, you should
first raise your concerns with the head contractor.
If this fails to resolve your concerns, consider:
•

reviewing ongoing trading arrangements

•

seeking independent legal advice

•

lodging a complaint with the Australian
Securities and Investments Commission (ASIC)

•

lodging a complaint with the Building
Commission.

There are serious penalties and consequences
of insolvent trading, including civil penalties,
compensation proceedings and criminal charges
(see www.asic.gov.au or call 1300 300 630).
It is also important to understand that just because
you are subcontracting under a contract as part of
a public works project, this does not form a direct
contractual relationship with the Western Australian
Government.

It is your responsibility to ensure that you fully
understand the contract conditions and payment
terms when entering into a subcontracting
arrangement. In particular, be wary of accepting
terms that involve an unfair allocation of risk to you.

Debt Recovery and Alternative
Dispute Resolution
If you end up in dispute with the head contractor (e.g.
the head contractor refuses to pay you for your work
or provision of goods or services as per the contract),
the following avenues can be followed to pursue the
claim:
•

follow the dispute resolution mechanism as
specified in your contract

•

rapid adjudication under the Construction
Contracts Act 2004 – ensure that claims for
the recovery of payment are lodged within 28
days of the dispute arising. Refer to the Building
Commission: www.buildingcommission.
wa.gov.au or call 1300 489 099

•

alternative dispute resolution (via a process
of guided resolution and mediation) through
the SBDC – refer to the SBDC: www.
smallbusiness.wa.gov.au/adr or call 131 249

•

pursuing the matter through the Magistrates
Court (note that monetary thresholds apply)
or other court as appropriate – refer to www.
magistratescourt.wa.gov.au or call 9425 2222.

You may also wish to seek independent legal advice
or contact your relevant industry association for
further information and guidance.

