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Initials

Unregistered sales representatives
The Department is currently
investigating several sales
representatives who appear
to have conducted real
estate transactions without
an up-to-date certificate of
registration.
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Unregistered sales representatives
who hold themselves out as being
registered and conduct real estate
transactions are in breach of the
Real Estate and Business Agents
Act 1978 (the Act). They may also
be guilty of misrepresentation under
the Australian Consumer Law (WA).
Section 44(3) of the Act states a
sales representative can only claim
to be employed by, or claim to
act on behalf of a licensee, if that
person is their employer, principal or
partner. The penalty for breaching
these sections is $3,000.

or agents, while section 55(3)
prohibits an agent from giving
commission, reward or any other
valuable consideration to a sales
representative unless they are
registered.
The licensee in bona fide control
may also breach Article 8 of the
Code of Conduct for Agents and
Sales Representatives 2011 (the
Code) for failing to ensure the
sales representatives they employ
comply with the relevant legislation.
Agents and licensees can check the
validity of a certificate or a licence
by searching www.commerce.
wa.gov.au/ConsumerProtection/
LicenceSearch.
Continued on page 3

An agent employing a sales
representative who does not hold a
current certificate of registration may
also breach the Act. Section 54(1)
prohibits an agent from employing
unregistered sales representatives

Title searches and advertising costs
Following further enquiries about an article on compliance issues and advertising (see Real
Estate News Issue 6), the Department advises these costs can be charged to clients so long as
they are explicitly detailed in the contract. That is, title searches should be shown separately
under a heading such as “Miscellaneous costs” but should not be included under a heading
such as “Advertising costs” (as they are not advertising costs).
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Supreme Court decision relating to memorials
on titles
An important ruling has recently been handed down in the Supreme Court in relation to
retirement village memorials recorded against land. The application by the retirement village
owner to vary a retirement village scheme in order to partially remove a memorial, and excise
one lot, was disallowed.
A memorial must be lodged with the Registrar of Titles
(Registrar) at Landgate against the title for any land that
is to be used or is proposed to be used for a retirement
village. The memorial is listed on the Certificate of Title
(CoT) for the lot/lots linked to the retirement village
scheme as, notification that the land is used as a
retirement village, and may be subject to a statutory
charge.

In light of the Court’s decision, real estate agents should
be cautious when acting in relation to the disposal of land
currently or formerly used as a retirement village. While
sub-division or re-zoning approval may already have been
granted, CoTs issued for the lots in question will retain
the memorial already in place, unless the village operator
has applied to the Supreme Court for termination of the
retirement village scheme, and this has been granted.

The Supreme Court, in a decision handed down 31 May
2013, held that the owner of land upon which a retirement
village was situated could not have the ‘retirement village
scheme’ altered and the memorial lifted from a portion
of the land so as to permit the use of the other portion,
free from the statutory charge over the land in favour
of residents. (Reference: Retirement Care Australia
(Hollywood) Pty Ltd v Commissioner for Consumer
Protection and Ors [2013] WASC 219).

You should be very wary of providing any advice to
potential buyers about the practical effects of a retirement
village memorial and the significant consequences if
it cannot be lifted. Instead, you should disclose the
existence of the memorial and the possibility a statutory
charge exists over the land to purchasers before a
contract is signed. You should also advise potential
buyers to seek their own legal advice as to whether a
charge exists over the land, the effect of a memorial upon
a title and what may happen if a memorial cannot be
lifted from a CoT.

While the Court’s ruling was complex and technical, in
short, the Retirement Villages Act (1992) does not contain
any provision which permits the owner of a retirement
village to cancel a memorial over a part of the land in
order to excise that land from the retirement village.
Landgate is the statutory authority responsible for
maintaining the State’s register of land ownership and
survey information. Previously the Registrar at Landgate
had been able to exercise discretion in approving the
partial removal of a memorial but this no longer applies.
Landgate has amended its Land Practice Manual (Ch 11)
and issued a Customer Information Bulletin advising of
this.
A memorial on a CoT does not prevent the sale of a lot
to which a memorial is attached, nor necessarily prevent
the registration of other interests, such as a mortgage.
However, the on-going effect of a retirement village
memorial is likely to affect both the value of the lot in
question and increase the complexity of any sale.
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Warning about late
bonds after agent fined
$10,000

Unregistered
sales
representatives
Continued from page 1
The Act and relevant regulations also require the
Department to keep a register of real estate sales
representatives, their residential addresses and
employment details.
Sales representatives must advise the Department of
changes to their employment and residential address
details.
Under section 51 of the Act, sales representatives must
notify the Department in writing:
1.

within 14 days of commencing or ceasing
employment with a licensee or developer; and

2.

of any change in registered address as soon as
practicable.

The Department is becoming increasingly aware that
a number of sales representatives are failing to provide
notification of changes to their details. It is preferable for
sales representatives to meet their statutory obligations
by notifying the Department voluntarily. In cases where
sales representatives do not fulfil their legal obligations, the
Department will consider taking action against them.
The Department’s online licence search facility is a quick
and easy way to check whether an individual, partnership
or company is licensed or registered to work in Western
Australia. This includes sales representatives and real
estate agents and all other industries regulated by the
Department.

Link
The online licence search can be found here.

Consumer Protection has warned real estate
agents, property managers and landlords
about late bond lodgements after an agency
was fined $10,000 by the Perth Magistrates
Court.
Dalgon Pty Ltd, formerly trading as Acton West and
now trading as Acton Cottesloe, pleaded guilty on
5 April 2013 to 27 charges of failing to lodge security
bond money with the Bond Administrator ‘as soon
as practicable’, as required under the Residential
Tenancies Act 1987. The company was also ordered
to pay court costs of $275.
Consumer Protection told the court that the bond
money totalling almost $60,000 was collected
between February and November 2011 from 27
tenants who had rented properties in various suburbs
including Mosman Park, Nedlands, Cottesloe,
Claremont, Wembley Downs and Maylands.
At the time of the offences, the agency was required
to either lodge the bonds with the Bond Administrator
(administered by Consumer Protection) or in a separate
tenancy bond trust account with an authorised financial
institution, as soon as practicable. From 1 July 2013,
all bonds received must be lodged only with the Bond
Administrator as soon as practicable and within 14 days
of receiving it.
Commissioner for Consumer Protection Anne Driscoll
said, in the Acton case, bonds were being lodged
with the Bond Administrator one to three months after
collection and the agency had been previously warned.
“Consumer Protection will take action against agents or
landlords who retain these funds for an unreasonable
amount of time and fail to comply with the law.”
For more information on bonds, real estate agents,
property managers, landlords and tenants can contact
Consumer Protection on 1300 30 40 54 or by email
consumer@commerce.wa.gov.au
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Rent-to-buy
schemes
Many people who are
desperate to purchase a
home have been caught
in rent-to-buy schemes.
Property managers need
to be aware of the pitfalls
of rent-to-buy schemes in
case they are asked to play
a role in these schemes.
If a licensed real estate agent or
sales representative acts for a
rent-to-buy promoter or conducts
a rent-to-buy scheme themselves,
they may potentially breach the
Residential Tenancies Act 1987
and the Code of Conduct for
Agents and Sales Representatives
2011.
As at 30 June 2013, default
judgements were granted against
the promoters of one rent-to-buy
scheme and interim injunctions
were granted against another. The
injunctions prevent the promoters
from engaging in alleged
misleading or deceptive conduct
and require them to complete a
range of actions to make their
contracts and advertising clearer.
Rent-to-buy schemes, also known
as wrapping or vendor finance,
involve the purchase of a property
in instalments or pursuant to
an option arrangement. The
buyer does not legally own the
property until settlement and
this only happens once all of the
instalments are paid or the option
to purchase is exercised (which
requires the full purchase price to
be paid).
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Many of these schemes are
promoted in WA – often at ‘free’
property seminars (generally
designed to sell expensive training
courses) or on signs posted in
neighbourhoods with phrases like
“we buy houses fast and easy”.
Rent-to-buy schemes are often
complex. There are three main
varieties currently being promoted
in WA, namely, Joint Venture,
Sandwich Option and Vendor
Finance.
Under these schemes, promoters
often take advantage of vulnerable
people who are finding it difficult to
either buy or a sell a home.
Rent-to-buy schemes generally
operate as follows: Purchasers, who
cannot obtain a loan to buy a house,
are contracted to buy a property for
a fixed price which is set two-to-five
years into the future. In the interim,
the purchaser rents the property
from the vendor. Rent is set at above
market value or ‘premium’ levels.
The purchaser pays a range of
costs, including upfront charges
and ongoing rent Option fees
in the vicinity of $15,000 to
participate in the scheme are not
uncommon and these are paid to
the scheme promoter to cement the
arrangement. The purchaser also
pays an ongoing fee in the ‘tenancy
arrangement’ which is on top of rent.
The fee forms a proportion of the
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amount to be credited towards the
final purchase of the property.
The purchaser is led to believe a
bank will lend them the property’s
future purchase price, as they will
be able to demonstrate their ability
to pay premium rent and therefore
pay a mortgage. Promoters also
infer that by the time a purchaser
is able to apply for a mortgage, the
house value will have increased and
the required loan will be a lower
percentage of the purchase price.
Vendors are often targeted because
they are close to foreclosure on their
loan over the property. The scheme
provides the vendor with a buyer for
the house they are finding difficult
to sell and this allows them to pay
off their loan. Even if the property
does not sell, the vendor receives a
premium rent for the period of time
the prospective buyer rents from
them.
The promoter of the scheme
receives the upfront option fee at no
risk to themselves.
The schemes are problematic
because elements of misleading
or deceptive conduct arise from
making unqualified promises
such as ‘house prices will rise’,
without warning of the risk should
they not rise. It is also considered
misleading to make promises about
the likelihood of future bank finance
when there is, in reality, no proper
Continued on page 5

Final
inspections
before
settlement
Continued from page 4
basis for saying so. In some
cases, it is alleged promoters
act illegally in uniting buyers and
sellers without holding a real estate
agents licence.
Furthermore, funds paid by the
buyers do not appear to go into
a trust account and there is very
little accountability of where the
funds go or any system in place to
keep track of the ongoing option
payments.
Buyers who default on their
‘tenancy agreement’, or cannot get
finance to buy the property at the
end of the option period, are at risk
of losing the money they intended
to go towards the purchase.
There are also disadvantages for
vendors as they are locked into
what is effectively a long-term
settlement period during which
the purchase price is fixed. The
property could appreciate in
value during this time. Moreover,
vendors are unable to sell to any
other person during this period,
even if their financial situation
requires them to liquidate their
assets.

Agents and sales
representatives need to be
aware of the requirements
regarding final inspections
in the Joint Form of General
Conditions for the Sale
of Land (the General
Conditions).
The buyer of a property is only
entitled to one final inspection
before settlement, with the time
and date being determined by an
agreement between the buyer
and seller. As per the General
Conditions, this final inspection
needs to be within five business
days before settlement or the
possession date, and on a business
day between the hours of 9.00am
and 4.00pm.

If the buyer and seller are unable to
agree to a time and date for the final
inspection, the buyer has the right
to specify the time and date but
must give minimum notice of one
business day.
The Department encourages
agents and sales representatives
to ensure they are familiar with the
General Conditions as it covers
important contractual matters
between the buyer and seller
which, if not correctly understood,
may result in unnecessary delays
or problems as settlement
approaches.
Although there are different
versions of the General Conditions,
those produced by REIWA and the
Law Society of Western Australia
are the most widely used within
Western Australia.
The latest version of the REIWA/
Law Society General Conditions
is dated March 2011. Buyers and
sellers are advised to use the
latest version when drawing up a
contract.

Any real estate agent who
observes rent-to-buy schemes
in operation in their area are
urged to contact the Department
on 1300 30 40 54 or
consumer@commerce.wa.gov.au

Department of Commerce, Western Australia
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Supreme Court injunctions against rent-to-buy
property promoters
The Supreme Court has granted Consumer Protection interim injunctions against promoters of a
rent to buy property scheme in WA which prevent them from engaging in alleged misleading or
deceptive conduct.
Patricia Mirawati Susilo and Bryan
Artawijaya Susilo of Applecross, are
required to publish statements on their
website - www.sellhouseseasy.
com.au - clarifying the nature of their
business and clearly outlining the
purchasing and rental arrangements
for the properties they are advertising
for sale under the scheme.

The promoters must provide both
owners and prospective buyers/
tenants with a written notice stating
the exact nature of the scheme they
are proposing, at least seven days
before any contracts take effect.

The injunctions are in force until a
trial of the action commences in the
Supreme Court on 2 December 2013.
The Court’s decision requires the
In addition to alleging the Susilos are
brother and sister to make the
engaging in misleading or deceptive
terms of their contracts clearer to
conduct, Consumer Protection also
consumers in relation to the ownership alleges that they are operating as real
of the property and the purchasing
estate agents without the required
arrangements between the owner
licence and triennial certificate.
and prospective buyer/tenant. They
Commissioner for Consumer
must also provide purchasers with a
Protection Anne Driscoll said the
notice setting out a payment schedule
injunctions will give greater clarity to
and timeframe, as well as outlining
those who might be considering this
the consequences should the buyer/
particular scheme.
tenant not be in a position to purchase
the property at the end of the contract “The Supreme Court’s decision
acknowledges the need for greater
period.
clarity about these complex rental and
Claims in their advertising that a
purchase arrangements and the need
loan from a bank or other financial
institution is not required to purchase
the homes will need to be qualified
with “Bank or other financial
institutions aren’t required to assist in
all cases”.
The injunctions prevent the promoters
from representing that they own or
have interests in properties unless they
are the owner or have the represented
interest. They must also indicate
that the sale price and instalment
payments being advertised are
approximate amounts only.

6

Property Industries Directorate, Consumer Protection

for both parties to know their rights
and financial obligations before signing
any contracts,” Ms Driscoll said.
“We would urge anyone who is
contemplating a rent to buy property
proposal to seek legal and financial
advice before committing to a
contract, as there are many aspects
of these schemes that require careful
consideration.”
“We would strongly recommend that,
if buyers or sellers of WA properties
decide to deal with an intermediary,
they only deal with licensed real estate
agents. This gives much greater
protection as there are laws that are
designed to uphold consumer rights
and safeguard their financial interests.”
Anyone who needs further
information and advice about
rent to buy property schemes,
are urged to contact Consumer
Protection on 1300 30 40 54 or
consumer@commerce.wa.gov.au

The small business ACL checklist
The Australian Consumer Law (ACL) came into effect on 1 January 2011 and most businesses
should be aware of the legislation by now. The small business ACL checklist has been designed
to help small businesses self-assess their operations and identify which of their activities are
regulated under the ACL.
The checklist is easy to understand and helps businesses:
•

to become aware of their rights and obligations when it comes to dealing with consumers;

•

understand how to comply with their obligations under the ACL;

•

find more information so they can ensure voluntary compliance;

•

to actively conduct a self-audit; and

•

achieve voluntary compliance with the ACL.

While businesses must comply with the law, it is important to remember businesses are required to meet general
standards of conduct, as well as comply with specific protections for consumers against unfair practices. These
include:
•

using standard form contracts which do not have unfair terms;

•

honouring consumer guarantees; and

•

complying with rules on sales practices, including those on prices, consumer information, lay-by agreements and
unsolicited consumer agreements.

A copy of the checklist, which was developed in a partnership between state, territory and federal consumer protection
agencies, can be found on the Department’s website.
More general information on the ACL can be found at www.consumerlaw.gov.au

Changes to water billing
From July 2013, the Water Corporation
implemented combined billing for water use
and service charges on a two-monthly basis.
This is a shift from the Corporation’s previous
process of billing service charges for a full
year in advance and water use twice per year
in the metropolitan area and three times per
year in regional areas.

meter was last read. All subsequent bills will be for two
months of service charges and two months of water
use.
There will no additional costs to customers as a result
of these changes. More information can be found at
consumer@commerce.wa.gov.au

As part of the transition to two-monthly billing, the first
bill will have two months of service charges plus up
to six months of water use depending on when the

Department of Commerce, Western Australia
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Unfair contract terms
The Australian Competition and Consumer Commission (ACCC) recently conducted a review
of standard form consumer contracts in order to identify unfair contract terms and related
practices.
The ACL incorporates various provisions targeting specific consumer issues, including provisions which render unfair
terms void in standard form consumer contracts.
The ACCC reviewed standard form consumer contracts through the lens of the ACL provisions. While the industries
reviewed were not directly related to real estate, the ACCC, in light of its findings, invited all businesses to consider the
terms and conditions of their own standard form contracts, and to make changes where necessary to ensure their
contract terms are compliant with the ACL.
During these reviews, the ACCC identified issues under both unfair contract term laws and broader consumer
protection laws. The ACCC worked with businesses to remove or change unfair terms in standard form contracts and
address identified issues.
The following types of terms were of particular concern to the ACCC:
•

Contract terms that allow the business to change the contract without consent from the consumer.

•

Terms that cause confusion about the agency arrangements that apply and that seek to unfairly absolve the agent
from liability.

•

Terms that unfairly restrict the consumer’s right to terminate the contract.

•

Terms that suspend or terminate the services being provided to the consumer under the contract.

•

Terms that make the consumer liable for things that would ordinarily be outside of their control.

•

Terms that prevent the consumer from relying on representations made by the business or its agents.

•

Terms seeking to limit consumer guarantee rights.

•

Terms that remove a consumer’s credit card chargeback rights when buying the service through an agent.

The ACCC found that in the majority of industries reviewed, most businesses took advantage of the opportunity to align
their standard form contracts with the new national unfair contract terms provisions of the ACL. Problematic terms were
identified and either amended or deleted in each of the categories listed above.
More information can about the ACCC review can be found at www.accc.gov.au

Signature:
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Maintaining smoke alarms
There appears to be some uncertainty among property managers regarding who is responsible
for the maintenance of smoke alarms in residential rental properties.
A reminder
Section 42 of the Residential Tenancies Act
1987 (RT Act) provides it is a condition of every
residential tenancy agreement that the lessor
must maintain the premises in a reasonable
state of repair having regard to its age and
character.
Regulation 58 and regulation 60 of the Building
Regulations 2012 state smoke alarms must meet
the requirements of the Building Code at the time of
installation. Regulation 62 states an owner must, to the
extent practicable, ensure that each smoke alarm installed
in the dwelling is in working order and has the appropriate
power supply/battery.

Changing smoke alarm back-up batteries may be regarded
as straightforward minor maintenance - similar to changing
a light globe (ie the cost may be passed on to a tenant). If,
however, a smoke alarm is difficult to access (eg for elderly
tenants), it may be reasonable for a lessor to arrange for
the battery to be changed.
The Department of Fire and Emergency Services
(DFES), which oversees smoke alarm regulation and
compliance, recommends testing smoke alarms once a
month. However, the DFES requirement is just that - a
‘recommendation’, so this shouldn’t adversely impact
lessors who, under the RT Act, can only inspect their rental
property four times per year.

Furthermore, section 46 of the RT Act provides a lessor
may enter a property for the purpose of carrying out
Issues
or inspecting necessary repairs or maintenance of the
The RT Act no longer allows lessors to contract premises at any reasonable hour after giving the tenant
out of the maintenance of smoke alarms in
72-hours’ notice in writing before the proposed entry.

rental properties. While this ultimately means
a lessor is responsible for maintaining smoke
alarms, the Department’s view is that under
most circumstances, a tenant can be made
responsible for replacing the battery or backup batteries in a smoke alarm, whether it is
mains powered or not (where it is practical for
them to do so). This does not limit a lessor’s
obligation to ensure the alarm is in working
order.

Please note, DFES outline some general maintenance
provisions in their brochure Only Working Smoke Alarms
Save Lives, available online at www.fesa.wa.gov.au.
DFES can also provide further information on how to test
smoke alarms and what they consider to be good working
order. You can obtain this information by contacting DFES
on 9323 9300 or at www.fesa.wa.gov.au
DFES does not mandate the use of an external service
provider to conduct inspections.

If an existing lease contracts out of this maintenance
requirement, then the condition will continue to do so for
the period of that lease, but it cannot be extended beyond
that time. After the current lease period expires, the RT
Act’s new provisions will apply.
Please note: some mains-powered alarms have
replaceable back-up batteries to cover power black outs,
while others have non-changeable batteries which do
not require attention during the life of the smoke alarm.
Reading the manufacturers’ instructions will help determine
which model is installed.

Department of Commerce, Western Australia
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Contact Details

If your query relates to your current licence or registration, your application

Since the restructure on
1 July 2011, various functions
previously performed by
Board staff have been split
to different Directorates of
Consumer Protection. In
order to handle your query
efficiently, please note the
following:

Licensing on 1300 30 40 64, option 2.

for a license or registration or the structure of your business, please contact

If you need to inform the Commissioner of a change to your details, please
email licensingenquiries@commerce.wa.gov.au. Include your license/
registration number.
If your query relates to a proactive visit or a general enquiry about complying
with legislation, please contact Proactive Compliance on (08) 9282-0874.
If you have a trust account or auditing query, please call (08) 9282-0926 or
email audits@commerce.wa.gov.au
If your query relates to CPD (contact trainers directly for bookings) please call
(08) 6364-3120 or email cpd@commerce.wa.gov.au
For newsletter or e-Bulletin subscription enquiries,
email pinews@commerce.wa.gov.au
Consumer Protection’s general contacts should be used for any other issue.
Please telephone 1300 30 40 54 or email consumer@commerce.wa.gov.au

e-Bulletins
The Department regularly publishes Real Estate e-Bulletins
which provide agents, sales representatives and other
interested parties with industry-related news and up-to-date
information on the Department’s policy developments.
Recent e-Bulletins have included
articles relating to changes to the
Residential Tenancies Act and
Clarification about the use of the
prescribed tenancy agreements.

If you would like to subscribe to
our e-Bulletins, update your email
address or if you have any queries,
please email pinews@commerce.
wa.gov.au

An e-Bulletin archive can be found
on the Department’s website.

This newsletter contains general information that was current at the time of publication. If you have specific enquiries arising from any
material in this publication, you should write to the Commissioner for Consumer Protection, or seek independent professional advice.
The producers of this publication expressly disclaim any liability arising out of a reader’s reliance on information in this publication.

Consumer Protection Division, Department of Commerce

The Forrest Centre, Level 6, 219 St Georges Terrace, Perth, Western Australia 6000
Locked Bag 14, Cloisters Square 6850 | Admin: (08) 9282 0843
Real Estate and Settlement Advice Line: 1300 30 40 54
consumer@commerce.wa.gov.au

www.commerce.wa.gov.au/cp/realestate
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