Issue 10
August 2014

REAL ESTATE
NEWS

A newsletter from the Consumer Protection
Division of the Department of Commerce

Make sure you
renew on time

Agents are reminded to make sure that renewal
applications are lodged with the Department of Commerce
(Consumer Protection) well before the expiry date to
ensure that you do not place your business at risk.

Name

Initials

The Commissioner for Consumer Protection is required to take a firm stance on renewal
requirements as Fidelity Account coverage for an agent’s clients ceases when the licence
ceases to be active.

update

While the Real Estate and Business Agents Act 1978 (the Act) contemplates a period of one
month after the expiry date within which a triennial certificate can be renewed, this time
may be required for Consumer Protection to make a determination on the application,
particularly when the renewal application is received close to the expiry date. Under the
Act, the renewal must be finalised within one month after the expiry date in order for the
triennial certificate to continue. Therefore the licence is compromised if this period is seen
as “extra time” to lodge an application.

National
Occupational
Licensing
Scheme

If your application has not been approved by the Commissioner by the end of the month
following the expiry date at the latest, the triennial certificate will cease to have effect and
you will be required to immediately cease business, close your trust account and arrange a
termination audit.

Continued on page 2
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Make sure you renew on time
Continued from page 1
To assist you with ensuring your triennial
certificate remains current, the Department
will send out two reminder notices. The first
will be sent approximately three months
prior to your expiry date and the second
will be sent approximately one month
prior. You are strongly encouraged to begin
the renewal process when you receive
the first reminder notice. Waiting until a
month before the expiry date may not leave
enough time to complete the process if
there are unforseen problems (eg delays in
obtaining a national police clearance, etc).

Note that sending reminder notices is
a courtesy service only. If you have not
updated your address details with us or do
not receive the notice for other reasons,
your certificate will still expire if a renewal is
not approved in time.
If you intend to cease trading when your
triennial certificate expires but think
you may recommence in future, you can
place your licence on hold by paying the
prescribed holding fee. As your triennial
certificate will not be in place, you must

cease all trading, close your trust account
and arrange a termination audit. That is, you
cannot place your licence on hold while you
finalise your renewal application.
Don’t forget – if you are currently the
licensed director and/or the person in bona
fide control of an agency, expiry of your
individual triennial certificate will affect the
ability of the trading business to continue to
operate. If your triennial licence expires, the
agency will have to cease all activity, which
includes dealing with new and existing
listings and any property management
portfolio.

Licences already
on hold
If your licence is already on hold, you must
pay a holding fee before the holding period
expires if you do not want your licence
to expire. These holding fee payments
cannot be accepted after the expiry date
in any circumstances and failure to make
the payment will result in the immediate

expiration of your licence. Once again,
we will endeavour to assist you with this
requirement by sending a reminder notice
approximately two months in advance of the
expiry date.

Why this is so
important
As you may know, the Fidelity Guarantee
Account (FGA) is in place to provide
pecuniary protections for consumers under
the Act. One of the criteria which makes
consumers eligible to claim against the
FGA is dealing with an agent that holds
a current triennial certificate issued in
accordance with the Act. The Commissioner
for Consumer Protection is committed to
ensuring that consumers are not exposed
to risk by dealing with agents who are
not authorised to trade. It is therefore
imperative that you submit your renewal
before the expiry date.

National Occupational
Licensing Scheme update
On 13 December 2013 the Council of Australian Governments (COAG) decided not to
proceed with National Occupational Licensing System (NOLS).
Most jurisdictions identified a number
of concerns with the proposed NOLS
model, including the potential costs.

States have instead decided to investigate
alternative approaches that will increase
labour mobility and deliver benefits
to businesses and governments.
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As a consequence of the COAG consultations,
the States agreed to work together via
the Council for the Australian Federation
(CAF). The CAF will seek to develop
alternative options for minimising licensing
impediments, improving labour mobility and
to manage the orderly disestablishment of
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the National Occupation Licensing
Authority from early 2014.

It is understood the CAF will not be
considering property occupations
but instead be focussing initially on
plumbing and electrical work.

Lodging security bonds ‘as
soon as practicable’
Real estate agents, property managers and private landlords are reminded to lodge tenant
security bonds as soon as practicable and, in any event, within 14 days.
On 1 July 2013 the Residential Tenancies
Act 1987 (the RTA) was changed, requiring
agents to lodge bonds ‘as soon as
practicable and, in any event, within 14 days
of receipt, after the person’s receipt of the
bond’ (Clause 5A(1) of Schedule 1 to the
RTA).
‘Receipt’ refers to when the monies
representing the bond (or part thereof)
are received as cleared funds by the
agency, at which point the agency has the
money available to transfer to the Bond
Administrator.

Do special
circumstances
apply?
Consumer Protection is aware of a number
of agents who have failed to lodge the bond
within the 14-day timeframe because of
various circumstances they may consider as
‘exceptions to the rule’. These include:
• Where the agency has received the
bond money but has not obtained
a fully signed copy of the Lodgement
of Security Bond Money form
ie some signatures are missing, such
as when a tenant is away on a FIFO
work assignment and unable to sign
the form until they return.
• Where the agency has received part of
the security bond and is waiting for the
remainder of the bond from one of the
joint tenants or an external party
(eg Department of Housing).
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• Where the agency has received a
small number of security bonds but is
delaying lodgement until more bonds
are received so that the one trust
account cheque/transfer can be paid/
made to the Bond Administrator.

Irrespective of the circumstances in which
a bond is received, Consumer Protection
believes the strict interpretation of the law
applies.
Under section 29(1A) of the RTA, a
security bond also ‘includes an instalment
of a security bond’ therefore agencies
and private landlords who receive part
payments of a security bond are required
to lodge each instalment within 14 days of
receipt, as per Clause 5A(1) of Schedule 1 to
the RTA.

What should
agents do?
In summary, agencies must:
• Ensure security bond monies are sent
to the Bond Administrator within the
14-day period – even if a tenant’s
signature is missing. The agency
still has a responsibility to obtain
this signature and provide a copy of
the form containing it to the Bond
Administrator at a later stage, however,
the 14-day time period commences
from when the security bond money is
received – not when the paperwork is
completed. Providing any outstanding
signatures to the Bond Administrator
is in the tenants’ best interests as the
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disbursement of bond process can be
held up substantially if the appropriate
signatures are not held.

• If the security bond is paid in
instalments, ensure each instalment is
paid to the Bond Administrator within
the 14 day time period, with reference
made as soon as possible to the original
payment so that it can be correctly
receipted into the Bond Administrator’s
system.
• Avoid waiting until a certain number of
lodgements have been received before
lodging with the Bond Administrator.
The 14-day time limit applies to each
individual security bond received.
Tenants’ funds should be kept safe
and secure and lodged with the Bond
Administrator as soon as possible.
Real estate agents and property managers
are advised to review their office
procedures to ensure speedy lodgement
of bonds.
More information on bonds can be
found on the Consumer Protection website:
www.commerce.wa.gov.au/bonds or
contact us on 1300 30 40 54 or email:
consumer@commerce.wa.gov.au

Reminder

You must tr
ansfer all
Bonds to th
e
Bond Admin
istrator by
31 Decembe
r 2014

Recent case law signals
warning for developers
There have been two recent cases that may have implications for real estate agents, if you
are a developer, or work/act for a developer.
The Western Australian Supreme Court of
Appeal recently handed down the decision
of Barker v Midstyle Nominees Pty Ltd
[2014] WASCA 75, where it found, among
other things, that off the plan contracts,
entered into in breach of s13 of the Sale of
Land Act 1970 (WA) (Sale of Land Act), were
unenforceable by sellers, but enforceable by
purchasers.

terminate a contract in the event of certain
refusals or conditional approvals of planning
applications made or to be made by the seller
under the Strata Titles Act 1985 (WA) (Strata
Titles Act). The seller terminated the contract
on the basis that a planning application was
refused by the Western Australian Planning
Commission, relying on a clause in the
contract allowing the seller to terminate the
agreement if a relevant authority refuses to
issue an approval. Relevantly, the contract
defined the term ‘approvals’ to refer to the
approvals required to register the proposed
strata plan.

This decision has made it clear that the
Sale of Land Act prevents a developer from
individually selling five or more lots in a
subdivision or proposed subdivision, or two
or more strata lots in a strata development or
proposed development, unless they are the
The Court of Appeal found that the refused
registered owner of the land or strata lots.
planning application did not concern the
registration of the proposed strata plan, but
If a developer does sell lots of land or strata
rather an easement on common property. In
lots contrary to the requirements of the Sale
the Court’s view, this did not give the seller
of Land Act, then the sale is unenforceable by
any right to terminate the contract as it did
the seller and the buyer cannot be required
not fall within the definition of ‘approvals’
to continue with the purchase. The buyer can,
under the Contract.
however, require the sale to proceed.
In Carroll v Investments (WA) Pty Ltd [2014]
WASCA 92, the West Australian Supreme
Court of Appeal considered a seller’s right to
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The Court also rejected an argument
that the seller could unilaterally amend
the proposed strata plan ‘to procure the
registration of the strata plan’ if those
amendments were not in accordance
with the provisions of the contract, saying
that the seller had no such power.

Previously, developers may have relied
upon a lack of approval as a basis to
terminate a contract. However, this
decision shows that this assumption is not
as straightforward as may be commonly
held and depends on, among other
things, the terms of the contract and the
grounds upon which approval is sought.

New smoke alarm
requirements for
the construction
of new dwellings
Real estate agents, property managers and landlords may
be aware of the new interconnection requirements for mains
powered residential smoke alarms for the construction of new
dwellings under the National Construction Code Series
(Building Code of Australia) (BCA).
This nationally driven requirement has been
introduced to increase the likelihood of
sleeping occupants becoming aware of the
dangers of smoke in another part of the
dwelling.

The 2014 edition of the BCA will require
interconnection of smoke alarms where more
than one alarm is required to be installed in a
Class 1 building, a unit in a Class 2 building or
a Class 4 dwelling.

The requirement to interconnect is linked
to the edition (version) of the BCA that
is nominated on the certificate of design
compliance. Where the certifying building
surveyor nominates BCA 2013 up until
30 April 2015 interconnection is not
required; BCA 2014 or later interconnection
is required. Please refer to the table below.

What about
existing
dwellings?

While this requirement in the BCA 2014 took
effect on 1 May 2014, regulation 31A(2)(b)
of the Building Regulations 2012 provides a
12 month transition period allowing the
Recent changes to the Building Regulations
building surveyor who is certifying the plans
2012, which adopt the BCA mean that
and specifications of the dwelling to nominate
the applicable building standards of the
building code that was in effect 12 months
before the time the application for the
building permit was made.
This will allow buildings to comply with and
be approved to BCA 2013 until 30 April 2015.
Therefore, if the plans and specifications of
the dwelling were certified as compliant
with the deemed-to-satisfy provisions
of the BCA 2013 or an earlier edition,
interconnection of smoke alarms would
not be required.
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interconnection will not be required in existing
dwellings ie those that were constructed or
approved for construction before 1 May 2015
that are subject to sale, transfer of ownership,
rent or hire.
While owners still need to have compliant
smoke alarms prior to selling, transferring
ownership, renting or hiring a dwelling, these
alarms do not need to be interconnected if
the dwelling was approved or constructed
before 1 May 2015.
More information
For further information on the laws requiring
smoke alarms please refer to the Building
Commission’s Smoke alarm laws fact sheet.

Building permit
application
lodged

> Requirement

Before 1 May 2014

>

Interconnection is not required

Between 1 May 2014 and
30 April 2015

>

Interconnection requirements depend
on the version of the BCA nominated
in the certificate of design compliance

On or after 1 May 2015

>

Interconnection is required
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Revised look for
Department of Commerce
website
By now, you have probably seen the website’s fresh new look, which features an improved
customer-focussed navigation and better tools to help you find the information you need
more quickly and easily.

If you have saved bookmarks or created favourite links to some of our content, such as on your desktop, in programs, documents or on your
website, these will have to be checked. Please visit our new website to update your links.
Here are some of our key content to help you update your old links:

• Tenancy laws including forms and notices • Consumer complaints
• Buying and selling a home
• Retirement villages
• Residential parks
• Seniors housing

• Selling goods and services
• Consumer rights

You can also visit the other divisions:

> Building Commission
> EnergySafety
> Labour Relations
> Industry and Innovation
> WorkSafe
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• Licensing and registrations for property
industry, motor vehicle industry,
employment agents, travel agents and
debt collectors.
• Charities

• Associations

• Licence search
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Accurate
advertising
crucial
despite
appeal
dismissal
Consumer Protection has
emphasised the accuracy
of price and location in real
estate advertising remains a
crucial element of consumer
law and is essential in
upholding the integrity of the
industry and the reputation
of agents.

The comment was made after the Supreme Court dismissed the
Commissioner for Consumer Protection’s appeal against a Bunbury
Magistrate’s decision to find a local real estate agency not guilty of
false and misleading advertising relating to two property listings.
One charge brought against the agency involved the advertising in
January 2012 of a Cookernup property as being located in Harvey.
Justice Allanson upheld Magistrate Langdon’s judgment that an
interactive map on the advertising website sufficiently qualified
the stated property location, so that the representation as to
location was therefore not strictly misleading. The interactive
map took prospective buyers directly to the true location, being
12 kilometres from the Harvey township but within the Shire of
Harvey boundary.
A second charge related to the listing between January to
April 2012 of a Pelican Point (near Bunbury) property, which
was first advertised at a price range of $2.2 to $2.5 million and
later changed to $1.5 to $2.5 million, where the owner had said
he would not accept an offer below $2.2 million. Justice Allanson
found that Magistrate Langdon erred in how she came to her
decision, but upheld the not guilty verdict on the basis that
there was no evidence presented in support of the charge,
which identified how the target audience would have reacted
to the advertised price range.
Justice Allanson rejected elements of the defence case put
forward by the agent, which stated that the advertising of the
price range was agreed to by the owner, that it was a widespread
practice by Bunbury real estate agents and that the lower price
was based on market value.
Commissioner for Consumer Protection Anne Driscoll said the
dismissal of the Department’s appeal does not remove the legal
requirement under consumer law for real estate agents not to
mislead potential buyers.
“The original Magistrate’s decision and the subsequent dismissal
of our Supreme Court’s appeal are judgments made on the
specific circumstances and the evidence presented in this
particular case,” Ms Driscoll said.
“It should not be taken by the industry as a licence to advertise a
property as being located in a more desirable nearby suburb, or
advertised at a price that is not actually acceptable to the owner.
“The overarching principle of the Australian Consumer Law is
that advertising must be fair and accurate, and not misleading.
Consumer Protection will continue to enforce the law in relation
to false and misleading representations and ‘bait’ advertising,
and will take action if there is evidence that these laws have been
breached.
“We advise real estate agents to adhere strictly to consumer law
and their codes of conduct by advertising properties for sale in a
manner which is fair and accurate.”
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Fine print exclusions in
advertising
Consumer Protection is aware some real estate agents
advertise “free settlement”. The advertisements generally
include text such as “terms and conditions apply”.
There is a concern that advertisements of this
nature can sometimes create a misleading
impression that a buyer or seller transacting
the settlement of a property does not incur
any costs at all. This is unlikely to be true,
given the statutory costs involved in the
transfer of land.

Qualifying expressions in advertising or
product descriptions must feature as
prominently as other elements that create
a general impression. "Conditions (that)
apply" at the bottom of an advertisement
must not contradict the basic thrust of the
advertisement. You should also ensure any
terms and conditions listed are clear.

Making a false or misleading representation is
an offence and the maximum fine is $220,000
for an individual and $1.1 million for a body
corporate.

When you are advertising and charging a
client, agents should also be mindful of their
obligations under the Code of Conduct for
Ultimately the settlement agent’s fees may
Agents and Sales Representatives 2011 (the
not be free either, if the settlement costs are Consumer Protection recommends businesses Code). Section 17 (1) of the Code states that
built into the overall package a real estate
prominently display all disclaimers and any
if an agent is entitled to seek reimbursement
agent charges a client - it should be noted that terms and conditions applicable in advertising, from his or her principal of any expense,
a conflict of interest may also exist where a
so that consumers are fully informed, and
which the agent has incurred, the agent shall
real estate agency also provides settlement
promptly supply to the principal all
services. If the total price has been increased
relevant information and material
to include "free" settlement services, it
which the principal may reasonably
could promote an impression of saving
require in order to be satisfied as to
which is not genuine. You must be
the amount of the expense and that
able to demonstrate that such
the expense was properly incurred by
claims are genuine.
the agent.
In monitoring advertising
standards, Consumer Protection
pays particular attention to "fine
print exclusions". It is important
that the overall impression
created by an advertisement is
not false or misleading.
As such, qualifications of claims in a small
font may not correct a misleading impression
created by other more prominent words.
Agencies cannot rely on disclaimers buried
in small print as an excuse for misleading or
deceptive conduct.
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have the opportunity to settle any questions
about the offer, before they sign any
contracts.
Under the Australian Consumer Law it is
unlawful for a business to make false or
misleading representations about goods or
services when supplying, offering to supply,
or promoting those goods or services.
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You should also be aware that
section 18 of the Code requires real
estate agents and sales representatives to
provide adequate and full disclosure in order
to obtain fully informed consent from client/s
being referred to any provider of goods and/
or services with which the agency is affiliated.
Further information about section 18 is
available in Issue 6, May 2013 edition of
Real Estate News.

Property manager fined
$10,000 for misleading
conduct
A former property manager of a real estate agency has been fined a total of $10,000
and ordered to pay costs of $2,220 by the Perth Magistrates Court for misleading and
deceptive conduct.
Josephine Wei-Wei Liau of Mount Pleasant
pleaded guilty on 7 March 2014 to
16 charges of breaching the Australian
Consumer Law (ACL), Fair Trading Act,
Real Estate and Business Agents Act (REBA
Act) and the Residential Tenancies Act
(RTA) over a two year period. The offences
related to misrepresentations she made
as an employee of the agency and after
she left the agency in January 2011.
Consumer Protection told the Court that
Ms Liau’s misrepresentations included
advising owners of properties in Yangebup
and Mount Pleasant that she was
representing the agency when in fact the
agency had no record of the properties
being under their management. Ms Liau
used the agency’s logo in statements
sent to the owners. Under the ACL it is
an offence to make a false or misleading
representation regarding affiliation.
Ms Liau misrepresented to owners the
amount of rent that was actually being paid.
The Mount Pleasant tenant was paying
weekly rent of $950 while the owner of
the property believed only $800 was being
paid. The Yangebup tenant was paying
$380 in weekly rent while the owner was
advised that $350 rent was being paid.
When the tenant’s rent was subsequently
increased to $400, the owner understood
the rent payments had remained the
same. In both cases, Ms Liau retained the
difference and, when confronted by the
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owners, had returned the rental income
they were owed. Ms Liau made a similar
misrepresentation regarding a water bill
for a Willetton property. Under the ACL, it
is an offence to make a false or misleading
representation regarding the price of goods
and services.
Charges under the RTA included
demanding six months’ rent in advance
totalling more than $30,000 from the
Mount Pleasant tenant, when only two
weeks’ rent in advance is allowed, and
taking longer than 14 days to lodge
bonds with the Bond Administrator.
Ms Liau advised clients she had a real
estate agent’s licence when she only
held a certificate of registration as a
property manager from March 2010
and March 2013, a misrepresentation
which was in breach of the REBA Act.
Magistrate Zempilas said the offences
were serious and owners had the right
to feel protected in relation to their
property, and bonds are required to
be held in a safe place. An application
for a spent conviction was refused.
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Commissioner for Consumer Protection
Anne Driscoll said such serious deception
is unacceptable.

“Property managers have
a trusted position as the
liaison point between a
property owner and tenant,
so they must display the
highest standards of honesty
and integrity as required
by law,” Ms Driscoll said.
“Those who choose to
profit from misleading
and deceptive conduct in
the real estate industry
will face prosecution and
suffer financial penalties
as well as serious damage
to their reputation.”
Real estate agents, property managers,
landlords and tenants can find more
information on tenancy laws on the
Consumer Protection website:
www.commerce.wa.gov.au/
consumer-protection/renting-home or
contact us on 1300 30 40 54 or email:
consumer@commerce.wa.gov.au

E-Bulletins

Contact details
Since the department’s restructure on
1 July 2011, various functions previously
performed by Board staff have
been split to different directorates of
Consumer Protection. In order for your
enquiry to be handled efficiently, please
note the following:
If your enquiry relates to your licence or registration, license or registration
application or the structure of your business, please contact Licensing on
1300 30 40 64, Option 2.
If you need to inform the Commissioner of a change to your details, please
email licensingenquiries@commerce.wa.gov.au. Please include your licence/
registration number.
If you have an enquiry, including any relating to a proactive visit,
please contact Proactive Compliance on (08) 9282-0874 or email
proactivecompliance@commerce.wa.gov.au
If you have a trust account or auditing enquiry, please call (08) 9282-0926
or email audits@commerce.wa.gov.au
If your enquiry relates to CPD (contact trainers directly for bookings)
please call (08) 6364-3120 or email cpd@commerce.wa.gov.au
For newsletter or e-Bulletin subscription enquiries,
email pinews@commerce.wa.gov.au
Consumer Protection’s general contacts should be used for all other issues.
You can telephone 1300 30 40 54 or email consumer@commerce.wa.gov.au

Recent e-Bulletins have included articles
relating to pool and spa safety, a recent real
estate scam alert and consumer advice for
buying property off-the-plan.
Our e-Bulletin archive can be found on the
Department’s website.
If you would like to subscribe to our
e-Bulletins, update your email address
or if you have any queries, please email
pinews@commerce.wa.gov.au

Website
The Department’s website
is an integral tool in
providing education and
advisory services to industry
participants and the public.
The website was given a
fresh new look in June 2014.
If you have not seen the new
website yet, please click here.

The website has a dedicated section for real
estate agents and sales representatives,
which covers a range of subjects including
Compulsory Professional Development and
licensing information. It is also contains a wide
range of application forms.
Comments and feedback on the website can
be sent to pinews@commerce.wa.gov.au
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The Department regularly
publishes Real Estate
e-Bulletins which provide
agents and other interested
parties with industry
related news and upto-date information on
the Department’s policy
developments.
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