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High alert after more fraud attempts New Minister
for Commerce
the true owners of the tenanted

The property industry in
Western Australia has been
warned to remain on high
alert after recent attempts
by overseas criminals to
fraudulently sell two Perth
homes. The WA Police Major
Fraud Squad is investigating
both incidents.
In separate incidents, real estate
agents were approached by
fraudsters who successfully
changed the contact details of
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properties. In both cases, the true
owners were residing in South
Africa. Copies of documents related
to the management of the properties
were sent to the fake owners by
the agents in both cases. Requests
to sell the two properties, valued
at $700,000 and $800,000, soon
followed.
In one case, the agent became
suspicious after receiving a phone
call from the scammer, who had an
African accent, wanting an urgent
sale for the property that had just
sold two months earlier. The agent
was familiar with the true owner and
knew the accent was not consistent
with earlier dealings.
In the second case, the agency
received a request to sell the
property supported by copies of
fake passports, forged signatures
and a letter of verification
purportedly from the Australian
High Commission in Pretoria,
South Africa. The alarm was raised
when the agency’s sales manager
identified warning signs of property
Continued on page 2
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If you currently receive a hard copy
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Western Australian
Attorney General
Michael Mischin has
been announced as
the new Minister for
Commerce.

Minister Mischin
takes over from the
Hon Simon O’Brien
MLC, who had been in the role since
December 2010, and is being assisted
by Parliamentary Secretary Paul Miles.
Having been elected to the Parliament
of Western Australia on 6 September
2008, Minister Mischin took up
his seat in State Parliament on 22
May 2009. Initially serving as the
Parliamentary Secretary to the
Attorney General and Minister for
Corrective Services, he was appointed
as the Western Australian Attorney
General in June last year.
Before entering Parliament,
Minister Mischin was a Senior State
Prosecutor with the Director of Public
Prosecutions for Western Australia.

Shoalwater
Settlements
article
In the last edition of the Settlement
News there was an article about
the outcome of a case in the State
Administrative Tribunal against
Shoalwater Settlements. Please
note that although the same name
has been retained, Shoalwater
Settlements is now owned by
an unrelated entity.

High alert after more fraud attempts from overseas Continued from page 1
fraud he had learned about in
presentations and educational
material provided by Consumer
Protection, WA Police and REIWA.
In this case, scammers requested

an urgent sale and promised the
agency future sales – similar tactics
used in previous scam attempts.
While the frauds were detected fairly
quickly, it is clear settlement agents

It is absolutely crucial security questions are asked to
confirm identity when dealing with property management
clients and any requests to change contact details are
confirmed via the existing contact addresses on file.

and real estate agents will continue
to be targeted by fraudsters and
therefore need to be prepared
and alert.
More information on the scams
can be found in the Department’s
e-Bulletin at www.commerce.
wa.gov.au/ConsumerProtection/
PDF/Settlement_industry/
Publications/sasbebulletin.html

Verifying client identity – an important reminder
Given the recent property fraud attempts, it is important settlement agents are reminded of their
obligations regarding the verification of client identity.
After the first two instances of real
estate fraud in 2010 and 2011, the
Code of Conduct for settlement
agents (the Code) was amended.
Rule 10 now requires agents to
make all reasonable efforts to
verify the identity of the person
disposing the real estate involved in
the transaction and their authority
to do so. Rule 18 of the Code was
also amended to require settlement
agents to exercise due care and
skill.
Landgate’s Verification of Identity
(VOI) practice commenced on
1 July 2012 with a six-month
transitional period. Full compliance
with this practice is expected on all
documents lodged with Landgate
after 2 January 2013.
The VOI practice has two base
requirements; persons disposing
of real estate and/or those signing
a range of property documents
to be lodged with Landgate, must
produce current, original identity
documents from a prescribed
list. Secondly, there must be
visual verification of identity which
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compares the photograph on the
current original identity documents
with the person being identified.
The Department considers prudent
agents will comply with Landgate’s
VOI practice in order to meet
the due skill care and diligence
requirements of the Code and
ensure their clients’ documents
are accepted for registration at
Landgate.
More information on the VOI practice
is located at Chapter 14 in the Land
Titles Registration Practice Manual,
which is available from the Landgate
website at www.landgate.wa.gov.
au/docvault.nsf/web/PS_PM/$FILE/
LTPM.pdf
The Code can be found on the
Consumer Protection website
at www.commerce.wa.gov.au/
ConsumerProtection/Content/
Licences/Settlement_Industry/
Legislation.html
Consumer Protection’s WA Scamnet
offers advice on what to do if you
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encounter these types of scams,
and details a range of other scams
currently targeting businesses in
Western Australia. Scams should
be reported to the police and to
Consumer Protection by
contacting WA Scamnet at
wascamnet@commerce.wa.gov.au
or phoning the advice line on
1300 30 40 54.

Original documents
During the course of a
transaction, agencies
receive a number of
original documents such
as declarations, plans,
applications and transfers.
These are lodged with the
relevant authorities, usually
the Office of State Revenue
and Landgate.
Other original documents, including
building, air-conditioning or
termite inspection reports, Local
Government Authority orders and
requisitions should be sent to the
relevant client during the course of
the transaction.
Following settlement, the file will
contain a variety of original signed
documents, including the Authority
to Act, and may also have any
necessary Disclosures
(Form 2), title and encumbrance
identification and instructions for
the disbursement of funds and/or
retentions. These acknowledgments
and authorities must be stored by
the licensee and kept separate from
the records for any other business
(s.45 of the Settlement Agents Act
1981).
Any of the client’s original signed
documents, including the Duty
Endorsed Offer and Acceptance
Contract, Trust Deeds and
Declarations of Trust (if not lodged
with Landgate) and tax invoices
from real estate agents, must be
forwarded to the client following
settlement. Trust Deeds, Family
Court Orders and the duplicate
Certificate of Title should be
forwarded by secure (registered or
certified) post.

Regulation 6F requires records of
money you receive to be kept in
written form, kept for a period of not
less than six years from the date on
which the money was received and
be readily accessible. As it is likely
these records of received money
are within the same file as other
original documents relating to the

same transaction, it may be more
efficient to keep the file whole for a
minimum of six years. Clients may
need their documents well beyond
the statutory retention period and it
is their responsibility to retain these
until they deem they are no longer
required.

Agents storing clients’ personal
information also have obligations
under the Privacy Act 1988
(Cth). More information on these
responsibilities can be found at
www.privacy.gov.au

Department of Commerce, Western Australia

3

Obtaining consent when using a sub-agent
Agents who use sub-agents
to attend settlement on their
behalf need to obtain the
informed consent of their
client in writing before doing
so. Before using a subagent, it is also important
to ensure they are licensed
and the holder of a current
triennial certificate, or a
legal practice certificate.
Ideally, where a sub-agent will be
used, the sub-agent’s selection
should be set out in the original
Appointment to Act. Where an
unexpected change of circumstances
requires a different sub-agent to be
used, an additional Appointment to
Act must be signed by the client.
If a sub-agent is used, there is
the risk they may find themselves
acting for more than one party to
the transaction. If this happens,
the agent and the sub-agent may
be in breach of the Settlement
Agents Act 1981 (the Act) and/or
the Code of Conduct for settlement
agents (the Code) if they do not
obtain the informed consent of their
client. This is the case for all real
estate and business transactions:
see sections 46(3) and 47(3).
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Section 46(3) of the Act states:
3)

A licensee who holds a current
triennial certificate may act
for either the vendor, the
purchaser, or the mortgagee,
in a settlement [of any real
estate transaction] but may not
act for more than one party
to the real estate transaction
in that settlement unless
each of the parties for whom
he is to act, in writing –
(a) acknowledges that he is
aware that the licensee
proposes to so act; and
(b) gives his prior consent to
the licensee so acting.

Section 47(3) of the Act states:
3)

A licensee who holds a current
triennial certificate may act
for either the vendor or the
purchaser in a settlement [of any
business transaction] but may
not act for more than one party
to the business transaction in
that settlement unless each of
the parties for whom he is to act,
in writing —
(a) acknowledges that he is
aware that the licensee
proposes to so act; and
(b) gives his prior consent
to the licensee so acting.
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If an agent does not obtain consent
and engages a sub-agent, they
may also be breaching rules 15
and 16 of the Code. Under Rule
15, an agent must carry out all
services to the client efficiently,
honestly and without concealment
or any form of deception or
misleading representation. As
such, the agent is misleading
the client by failing to obtain the
client’s written consent. The agent
in question may also breach rule
16 of the Code as they are not
keeping their client fully informed.

Building regulation: rules eased
The following article was kindly provided by Romina de Santis, Technical Adviser, Master Builders (mbawa.com).
While the article is primarily aimed at consumers, the information is also important for settlement agents to know.

New regulations introduced
in Western Australia from
April 2012 have made several
changes to the approvals
process for a number of
projects around residential
properties.

There are, however, specific criteria
that have to be met when work is
undertaken and it is still necessary
to check if planning approval is
required for the proposed work.

(with a height less than 2.4 metres
and not in a cyclonic region), and
pergolas (an unroofed timber or
steel structure) attached to your
home less than 20 squared metres.

Maintenance work to existing
buildings will not require a building
permit if it is replacing ‘like-for-like’.

The regulations also include
provisions that give a consistent
standard on what does and does
not require a building permit. Prior
to the regulations being introduced,
inconsistencies across local
government boundaries made the
approvals process confusing.

Structural work, work on a heritage
building, or work that may increase
the floor area of a building fall
outside this concession. The same
applies to changing your rooves
from tile to metal or changing
the use of a room. For example,
changing a garage into a games
room would need a building permit.

All of the exemptions and how they
are applicable are listed within the
Building Regulations 2012 Schedule
4, freely available from the Building
Commission of WA website at
www.buildingcommission.wa.gov.au

Under the new laws, a number of
minor building structures, including
retaining walls, small sheds
and pergolas, and undertaking
maintenance work on an existing
building may not require building
approval.

Contact the relevant local
government authority to confirm
what other approvals may be
required or for the application of
concessions available.

For retaining walls, a permit is
required if the wall is supporting
another person’s land (along a
common boundary where you are
on the low side) and if the retaining
wall is supporting other building
work. For the concession to be
applicable, the walls must not be
more than 500 milimetres high.
Installing a rainwater tank with a
capacity of less than 5000 litres,
photovoltaic panels on the roof or
hot-water systems are all exempt
from approval. The same goes for
sheds less than 10 squared metres
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Advertising the price of a service
When advertising the price of a service, agents are reminded they must prominently display
the total amount they wish to charge consumers for their good or services.
This price should include all
mandatory costs consumers have to
pay to obtain the product or service,
such as government charges, taxes
(including the GST), and levies.
This requirement also applies to
business-to-business transactions
if the product or service is of a kind
ordinarily acquired for personal use.
Under the Australian Consumer
Law (the ACL), agents can use
‘component pricing’ where they
advertise their prices, not as a
single all-inclusive figure, but in
‘component’ parts (eg $90 + $9
GST + $10 postage and handling).
However, if agents use component
pricing, they must also provide, in at
least as prominent a way, a single
figure price.

Example
$1,000 + $100 GST

Incorrect because the total price is
not displayed

$1,000 + $100 GST*

Incorrect because the total price is
displayed, but not with the same
prominence as the components

* Total price $1,100

$1,000 + $100 GST (Total Price $1,100)

The legislation explains that
displaying the single price in a
‘prominent’ way means:
• at least as prominent as the
most prominent of its parts; and
• stated at least as prominently as
any other price in the
representation, including audio
representations (ie TV and radio
advertisements).

Correct, because the price components
and the total price are displayed with
equal prominence
If agents fail to display their prices
correctly, they are not only in breach
of the ACL but also the Code of
Conduct for settlement agents.
It is important to remember
component pricing is not prohibited
– rather, a total price needs to be
displayed prominently.

E-Bulletins
The Department regularly publishes Settlement e-Bulletins which provide agents and other
interested parties with industry related news and up-to-date information on the Department’s
policy developments.
Recent e-Bulletins have included
articles relating to recent fraud
attempts, compliance with
verification of identity requirements
and a CPD reminder.

Our e-Bulletin archive can be
found under News, Publications
and Forms on the Department’s
website at www.commerce.wa.gov.
au/CP/Settlement.

If you would like to subscribe
to our e-Bulletins, update
your email address or if you
have any queries, please email
pinews@commerce.wa.gov.au

This newsletter contains general information that was current at the time of publication. If you have specific enquiries arising
from any material in this publication, you should write to the Commissioner for Consumer Protection, or seek independent
professional advice. The producers of this publication expressly disclaim any liability arising out of a reader’s reliance on
information in this publication.

This publication was issued by the Consumer Protection Division of the Department of Commerce.

www.commerce.wa.gov.au/cp/settlement
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