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Changes to licence application forms
Season’s Greetings
The Commissioner for
Consumer Protection
would like to wish
everyone in the settlement
industry a safe and
prosperous 2014.
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Changes have been made
to the application forms for
settlement agent licences
as a result of an interim
review to bring the forms
in line with current policies
under the Settlement Agents
Act 1981. These changes
seek to reduce red tape for
business and streamline the
application process.
•

•

Directors/partners who hold
a current agent’s licence
will no longer be required
to provide new references
with partnership/body
corporation applications.

•

Where references are
required, these will be
facilitated by use of a pro
forma to ensure necessary
information is obtained and
to allow the Commissioner
to accurately determine a
person’s eligibility.
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Settlement agents will only
be required to provide two,
instead of three written
references by pro forma for
all individuals or directors/
partners.

•

Remuneration Notice 2013 for
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•

A confidential statement
of assets and liabilities will
be limited to the applicant
company and not for each
individual director covered
by the pro forma (body
corporate). This will ensure
consistency across all licensed
industry applications that have
similar financial assessing
requirements.

•

Providing a recommended
day to publish required notices.
Research undertaken by the
Department indicates the
least expensive day to run a
public notice is Tuesday and
incorporating this information
into the pro forma will allow
applicants to comply at a lower
cost. Legislation to do away
with this requirement is before
Parliament but, until it is passed
the requirement will continue.

•

Increasing the validity period
of national police clearances
(NPC) for licence applicants to
three months rather than one
month. This will bring NPC
validity periods in line with
other licensed occupations.

Pro forma references

Change in qualifications for settlement
agent licences ........................................... 2
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There will no longer be
a requirement to provide
company registration
documents. The Department
will obtain these on the
applicant’s behalf at no cost
to them.

The proposed changes include:

Updated Professional Indemnity
Insurance Master Policy............................ 2

Acting expeditiously after instructions
to act are received..................................... 3

•

Insurance for settlement agents
The Settlement Agents Act
1981 (SA Act) provides that
the Commissioner may make
arrangements for fidelity
insurance and professional
indemnity insurance for
licensees on such terms
and conditions as the
Commissioner thinks fit.
For that purpose, under the
SA Act, the Commissioner
may enter into a Master
Policy Agreement with an
appointed insurer.
As such, settlement agents are
required to hold both professional
indemnity and fidelity insurance with
the Commissioner for Consumer
Protection engaged insurance
broker, Jardine Lloyd Thompson
(JLT). JLT has negotiated with Vero
Insurance to provide the Settlement
Agents’ Master Policy for the
period from 1 November 2013 to
31 October 2014 under the same
terms as the former policy.
Over the last 12 months, the
majority of claims under the Master
Policy were in relation to:
•

mistakes in documentation;

•

delays in settlement;

•

inadequate searches and/
or enquiries and/or failure
to advise results to the
client; and

•

incorrect assessment of
and/or failure to advise the
client concerning transfer
duty responsibilities.

the potential for a professional
indemnity claim, agents should
ensure:
•

there is a clear understanding
of responsibilities when setting
up the engagement, eg as
to whether you or your client
is responsible for zoning
enquiries;

•

the client is kept informed
and is supplied with relevant
reports as required;

•

the client is advised to seek
appropriate legal advice as
necessary; and

•

emerging conflicts of interest
are identified and addressed
appropriately.

New agents, or those returning to
the industry, must approach JLT
to obtain the relevant insurance.
For further enquiries about the
insurance requirements please
contact the Licensing Branch
on 1300 30 40 64 or email
licensingenquiries@commerce.
wa.gov.au

Professional indemnity claims
often arise because of failure to
manage the client relationship and
client expectations before and
during service delivery. To minimise
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Updated
Professional
Indemnity
Insurance
Master Policy
An updated version of the
Master Policy for settlement
agents’ Professional
Indemnity and Fidelity
Insurance was published
in the Government Gazette
on 16 October 2013 and is
available on the State Law
Publisher’s website.
For more information, please view
the article on page 6 of Settlement
Agents News Issue 2, Summer
2012 edition.

Change in
qualifications for
settlement agent
licences
The Diploma of Financial
Services (Conveyancing) and
the two previously required
units, ‘Obtain and analyse
all information for the
transaction’ and ‘Negotiate
to achieve goals and
manage disputes’, have been
superseded by the Diploma
of Conveyancing
at the national level.
The Department will continue
to accept a Diploma of Financial
Services (Conveyancing) with the
additional units as meeting the
qualification requirement for a
real estate settlement licence
until 30 June 2014.

Acting expeditiously after instructions to act are received
The Department reminds settlement agents of their duties once instructions to act are received.
Sections 10, 15 and 18 of the Settlement Agents’ Code of Conduct 1982 (the Code) are explicit
on what is expected of agents.
It appears many agents are
postponing any actioning of a
settlement until the contract becomes
unconditional.
Section 10 requires that:
When acting for a person in arranging
a settlement a licensee shall (a) as soon as practicable after
receiving instructions to act for
that person cause searches and
enquiries to be made at such
offices and authorities as may
be necessary in regard to the
transaction.
Section 10 is reinforced by section 15
which states:
A licensee shall carry out all
services efficiently, honestly and
without concealment or any
form of deception or misleading
representation.
Moreover, under section 18 of the
Code, ‘a licensee shall at all times use
their best endeavours to complete
any work on behalf of their client as
soon as is reasonably possible.’

Listed below are seven practices
that agents should apply after
signing an appointment to act:
1) As soon as practicable after
receiving instructions to act,
agents should conduct a title
search and make enquiries at
other government offices and
authorities as required.
2) All new files and related
documentation should be
recorded immediately and a
file opened.
3) Conditional files should be
diarised for follow up at the
appropriate times. Do not
wait for the agent or client
to advise when a file is
unconditional, as this may be
too late.
4) The appointment to act
should be sent to the client
as soon as practicable.
Do not wait until a file is
unconditional.

5) Submit rate inquiries to the
relevant authorities as soon
as practicable after receiving
instruction to act. Ensure that
all authority information is
received prior to settlement.
If information is obtained by
telephone ensure that the
detailed notes are placed on
the client’s file.
6) Ensure that any written
information received is
checked against any verbal
advice provided. Address any
discrepancies immediately.
7) All agents, whether acting
for the seller or buyer, should
check the Transfer of Land
document before it is sent
to the client. Re-check
the document when it is
returned.
Following these practices will reduce
the risk of problems occurring at
settlement and also reinforce the
industry’s professionalism and
competence.

A related issue that is often brought
to the Department’s attention is
when an agent fails to notify another
agent that they are acting on behalf
of one of the parties. This seems to
be more of a problem in private sales.
Sections 10, 15 and 18 of the Code
also apply in these situations.

Department of Commerce, Western Australia
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Remuneration Notice 2013 for settlement transactions
The Minister for Commerce has approved a Remuneration Notice 2013 (the Notice) prescribing
the maximum remuneration settlement agents can receive when carrying out real estate
settlement transactions and business settlement transactions.
The Notice was published in the Government Gazette on 17 September 2013 and came into effect on 1 October 2013.
It includes a Scale of Fees that applies to instructions to act, received or negotiated by settlement agents
on or after 1 October 2013.
The Scale of Fees for real estate and business settlement transactions are listed below and on the Department’s
website.
Changes to the Notice include:
•

At Item 1 in Schedules 1 and 2, the term ‘Value of the Settlement’ has been replaced with ‘value of the
real estate transaction’ and ‘value of the business transaction’.

•

A settlement agent’s right to claim statutory costs as remuneration has been removed from the Notice.
Please note: it is the Department’s view that settlement agents can still recover statutory costs, but this
must be in a separate agreement with their client. In short, statutory costs are not considered remuneration
under the Notice.

Statutory costs have been removed because section 44(1) of the Settlement Agents Act 1981 (SA Act) only provides
that the Commissioner may fix the maximum amount of remuneration for a service rendered by the licensee in
performing the functions referred to in sections 46 and 47 of the SA Act. These services do not include statutory
charges.
The Notice will replace the existing Remuneration Notice 2008 which has been operating since May 2008.
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Scale of fees - real estate settlement agents
Item

Service

Maximum amount of remuneration
(inclusive of GST)
Vendor
Purchaser

1.

Real estate settlement
of a property where the
value of the real estate
transaction:

(a)

does not exceed
$150 000

$642

$963

(b)

exceeds $150 000 but
does not exceed
$500 000

$642 plus 0.143% of
any amount in excess of
$150 000

$963 plus 0.220% of
any amount in excess of
$150 000

(c)

exceeds $500 000 but
does not exceed
$1 000 000

$1 142.50 plus 0.110% of
any amount in excess of
$500 000

$1 733 plus 0.165% of
any amount in excess of
$500 000

(d)

exceeds $1 000 000

$1 692.50 plus 0.077% of
any amount in excess of
$1 000 000

$2 558 plus 0.110% of
any amount in excess of
$1 000 000

2.

Real estate settlement
where the settlement
involves a strata title

$62.50, in addition to
the amount set out in
item 1

$125, in addition to the
amount set out in item 1

3.

Any service other than
a service referred to in
items 1 and 2

$233 per hour

$233 per hour

Scale of fees - business settlement agents
Item
Service
Maximum amount of remuneration
(inclusive of GST)
Vendor
Purchaser
1.

(a)

Business settlement of
a business where the
value of the business
transaction:
does not exceed
$150 000

$963

$1,444.50

(b)

exceeds $150 000 but
does not exceed $500
000

$963 plus 0.220% of
any amount in excess of
$150 000

$1,444.50 plus 0.330%
of any amount in
excess of $150 000

(c)

exceeds $500 000 but
does not exceed
$1 000 000

$1 733 plus 0.165% of
any amount in excess of
$500 000

$2 599.50 plus 0.247%
of any amount in
excess of $500 000

(d)

exceeds $1 000 000

$2 558 plus 0.110% of
any amount in excess of
$1 000 000

$3 837 plus 0.165% of
any amount in excess
of $1 000 000

2.

Any service other than
a service referred to in
items 1 and 2

$233 per hour

$233 per hour

Department of Commerce, Western Australia
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CPD Reminder
The Compulsory Professional Development (CPD) program is part of the licensing framework
that requires all settlement agents to comply with the requirements of the program as
prescribed by the settlement agent licensing legislation.
All licensees with current triennial certificates are
required to complete CPD activities annually in
preparation for their triennial certificate renewal. Failing
to complete your CPD requirements can result in your
triennial certificate not being renewed.

In each calendar year, participants must obtain a total
of six points of CPD approved activities. Of these six
points, at least four points are to be earned from the core
activities and the remaining two points from either core or
elective CPD activities.

Earlier this year, the State Administrative Tribunal
(SAT) suspended the registration of a real estate sales
representative and ordered them to complete the
outstanding mandatory and elective CPD points for the
2009 calendar year. The practical effect of the SAT Order
is that the sales representative is unable to work within the
real estate industry until they have completed their CPD
requirements.

Details of the core and elective activities prescribed by the
Department can be viewed on its website.
Settlement agents who operate more than 100km from
Perth or Busselton can get specific information about
CPD attendance here.

Recognition of prior learning
From time to time the Department receives enquiries from people seeking information about the
process in which to obtain recognition of prior learning (RPL).
Generally, these people already have
a formal qualification which may be
similar to, but are not actually, one
of the qualifications prescribed for
licensing purposes.
The Department of Training
and Workforce Development
(DTWD) describes RPL as the
acknowledgment of skills and
knowledge obtained through:
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•

formal training or study
including courses at school,
college, adult education and
training programs at work;

•

work experience including
paid and volunteer work; or

•
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life experience including
skills attained through
leisure pursuits such as
musical, mechanical or
linguistic abilities.

The Career Centre, part of the
DTWD, can provide assistance with
the RPL process and can make
suggestions about the options
available to you.
For further information visit
the Career Centre’s website at
www.careercentre.dtwd.wa.gov.au
or call 13 23 98.

ASIC’s small business booklet
The Australian Securities and Investments Commission (ASIC), has released a booklet to help
small businesses know and understand their compliance obligations.
The booklet, Your obligations as a business owner, provides small business operators with the following information:
•

ASIC’s regulatory role and functions;

•

types of business structures regulated by ASIC; and

•

responsibilities for managing businesses under company and business name structures.

ASIC’s booklet also explains the key legal obligations of small businesses who are operating under a company structure
and the consequences of failing to comply.
To view the booklet, visit the Australian Securities and Investments Commission website at www.asic.gov.au
For information on registering your business or company, deciding on a business structure and registering for taxation,
visit www.business.gov.au/Registrationandlicences

Proactive compliance visits
Following recent feedback from industry members, the Department would like to
re-emphasise the goals and objectives of proactive compliance visits.
The proactive compliance visit program is not, as some agents may believe, designed to gather evidence to prosecute
agencies for breaches of legislation or to commence disciplinary proceedings in the State Administrative Tribunal.
Rather, the visits are designed to educate agencies on the roles and functions of the Department and to provide a
question-and-answer forum in a one-to-one setting.
Through these visits the Department aims to:
•

assist agencies to gain a better understanding of the legislative framework and subsequently maintain
a higher level of compliance;

•

assist agencies to become and remain compliant through the provision of support and advice;

•

help identify education and training needs within the industry; and

•

provide a level of proactive protection to consumers and other stakeholders affected by the industry
and its actions.

To obtain feedback on the proactive compliance visit program, the principal of each agency visited is asked to complete
an evaluation form, which rates the usefulness of the visit. This function provides important feedback and allows the
Department to assess and meet the needs of the industry.
To find out more about the proactive compliance program, agents are encouraged to visit the proactive web page
found on the Department’s Consumer Protection Division website.

Department of Commerce, Western Australia
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Contact details
Since the Department’s restructure on 1 July 2011, various functions previously performed by
Board staff have been split to different directorates of Consumer Protection. In order for your
enquiry to be handled efficiently, please note the following:
If your enquiry relates to your licence or registration, license or registration application or the structure of your
business, please contact Licensing on 1300 30 40 64, Option 2.
If you need to inform the Commissioner of a change to your details, please email
licensingenquiries@commerce.wa.gov.au. Please include your licence/registration number.
If your enquiry relates to a proactive visit or a general enquiry about complying with legislation, please contact
Proactive Compliance on (08) 9282-0874.
If you have a trust account or auditing enquiry, please call (08) 9282-0926 or email audits@commerce.wa.gov.au
If your enquiry relates to CPD (contact trainers directly for bookings) please call (08) 6364-3120 or email cpd@
commerce.wa.gov.au
For newsletter or e-Bulletin subscription enquiries, email pinews@commerce.wa.gov.au
Consumer Protection’s general contacts should be used for all other issues. You can telephone 1300 30 40 54 or
email consumer@commerce.wa.gov.au

E-Bulletins
The Department regularly publishes Settlement e-Bulletins which provide agents and other
interested parties with industry related news and up-to-date information on the Department’s
policy developments.
Recent e-Bulletins have included articles relating to
Landgate’s property interest reports, fake testimonials
and another attempted property scam involving a
fraudulent cheque from Nigeria.

Our e-Bulletin archive can be found on the Department’s
website.
If you would like to subscribe to our e-Bulletins, update
your email address or if you have any queries, please
email pinews@commerce.wa.gov.au

Website
Consumer Protection’s website is an integral tool in providing education and advisory
services to industry participants and the public.

Consumer Protection is committed to the continuing development and improvement of the website and
welcomes feedback form the industry. Comments can be sent to pinews@commerce.wa.gov.au
The website is located at www.commerce.wa.gov.au/ConsumerProtection
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The website has a dedicated section for settlement agents, which covers a range of subjects including
Compulsory Professional Development, proactive compliance and licensing information. The website also
contains a wide range of application forms.

