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Introduction
The Shop, Distributive and Allied Employees’ Association (SDA) is one of Australia’s largest trade
unions with approximately 215,000 members, of which over 23,100 are in Western Australia.
The SDA is a not-for-profit organisation funded only by members, for members, and is a registered
organisation under the Commonwealth Fair Work Act 2009.
The majority of SDA members are young (under 25) and/or female. Registered in 1908, the SDA
has coverage in industries including retail, fast food, warehousing, drug and cosmetic manufacturing
and distribution, hairdressing, pharmacy, modelling and beauty.
TOR 1 - Whether there is evidence of wage theft occurring in Western Australia, and the
various forms wage theft may take.

Forms of wage theft in Western Australia
Wage theft is broad in nature and may occur differently, depending on the industry. Some instances
of wage theft have been publicised in the media over the years, such as was committed in 7-Eleven
and Caltex. However, the majority of wage theft is concealed and subtle, and is endured by workers
who are often uninformed and vulnerable to exploitation by employers, who have considerably more
power and resources than workers. Regrettably, the state of wage theft in Western Australia, as in
the rest of Australia, can be described with the same phrase that was once used by Thucydides in
the Peloponnesian War - “the strong do what they can, the weak suffer what they must”.
Traditionally, wage theft has been more commonly observed in small businesses, in more explicit
forms such as the failure to pay the minimum award base rate or any applicable penalties for time
worked. However, wage theft may take a number of forms and arise from a number of deliberate
actions that an employer can take, which deny the worker pay or entitlements.1
The SDA has observed the following forms of wage theft:
•

Unlawful deductions from wages for cash register variances or customer theft;

•

Denying an employee the ability to take paid breaks;

•

Non-payment of overtime worked;

1

Stewart, A., Stanford, J., and Hardy, T. “Wage Theft and Young Workers” In The Wage Crisis in Australia,
What is it and what to do about it, written by Fitzpatrick, K.Aust: University of Adelaide Press.
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•

Fostering a culture of working through breaks or performing unpaid overtime;

•

Non-compliance with respect to minimum and maximum shift length requirements;

•

Non-payment of allowances or loading attached to leave entitlements;

•

Non-payment of superannuation entitlements;

•

Requiring staff to complete unpaid, employer mandated training, outside of work hours;

•

Unpaid staff meetings before or after hours;

•

Unpaid compulsory supplier product launches, customer events or services training;

•

Non-payment for work at a higher classification;

•

Misclassification of job levels;

•

Deductions for board and lodgings;

•

Unpaid ‘internship' and ‘work experience' programs targeted at school children and job seekers
in entry level jobs with supermarkets and other retailers, where gaining employment is not
necessitated by experience in the industry.

This list is not exhaustive, however, it indicates the breadth of wage theft in Western Australia.
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TOR 2 - What are the reasons wage theft is occurring, including whether it has
become the business model for some organisations.
Why wage theft is occurring
The employment relationship is, by its very nature, one where a power imbalance exists in favour of
the employer. This relationship determines the working conditions, performance and remuneration
of the employees. Employers have significantly greater resources at their disposal which increases
worker vulnerability to exploitation, as is often the case with wage theft.
Wage theft in Western Australia can be attributed to a variety of causes:
a) Regulatory bodies are lenient towards employers in instances of non-compliance
Evidence suggests that businesses intentionally underpay employees because of the lenient and
conciliatory approach the regulator, the Fair Work Ombudsman (‘FWO’), takes towards
underpayments or non-compliance generally. Employer industry associations purport that smaller
businesses lack the resources to adequately apply awards, enterprise agreements or related
industrial law.2 The failure of the FWO to properly penalise business non-compliance in the first
instance, coupled with the inability of the FWO to regularly audit large portions of industries, has led
to a trend of rising underpayments and repeat instances of non-compliance.3
The trend is especially concerning, because some employers also fail to provide their workers with
payslips that are accurate or intelligible, which makes it difficult for workers to determine whether
they have been paid correctly or to challenge the wages with the employer.
During 2016, the FWO commenced a National Compliance Monitoring Program during which period
it conduct a review into Chemist Warehouse and its compliance for payments to staff for compulsory
training. The FWO tasked Chemist Warehouse to determine if staff had been paid for compulsory
online training. Chemist Warehouse reported 5,976 employees were unpaid a total of $3,569,212.

2

Australian Parliament, Education, Employment and Small Business Committee. Report No. 9, 56th
Parliament, A fair day’s pay for a fair day’s work? Exposing the true cost of wage theft in Queensland.
Queensland: Education, Employment and Small Business Committee, November 2018, p.78.
3
Australian Government, Fair Work Ombudsman (FWO), National Compliance Monitoring Campaign #2,
Australia: Fair Work Ombudsman, November 2018.
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Following this admission, Chemist Warehouse entered into a ‘compliance partnership’ with the FWO
which is due to conclude in November 2019.4 The company attempted to rationalise the large scale
wage theft by placing blame on a deficient payroll system. The FWO, having uncovered large-scale
wage theft, decided to issue a media release congratulating Chemist Warehouse on their
‘commitment’ to enter a compliance partnership.5 The attitude of the FWO, as the regulator, did
nothing to discourage or deter future acts of wage theft.
This is but one of a multitude of examples where employers, especially large national employers,
are shown leniency for acts of wage theft. In contrast, had a worker stolen money from their
employer, they would face criminal prosecution and if found guilty, be fined up to $10,000 and face
imprisonment for up to 7 years.6 The imbalance and disparity between laws which apply to individual
workers and those that apply to companies are astounding.
b) Restrictive laws have adversely affected union presence in the workplace, leading to lack
of worker awareness of their rights and increased vulnerability
Unions play an integral role in the industrial relations system by providing workers with knowledge,
support and skills to identify workplace safety issues and understand base-level industrial
entitlements. Union presence within a workplace, allows workers the opportunity to seek advice if
they are concerned they are being underpaid and assistance from their union representative.
The changes in the industrial relations system, fragmentation of business structures, casualisation,
high turnover workforces and increasing employer hostility,7 have reduced the capacity for unions to
organise and prevent exploitation of workers by employers.
A decreased union presence in a workplace increases a worker’s chance of being exploited by the
employer. Workers experiencing exploitation are often afraid to speak up, fearing they will be unfairly
dismissed, penalised or discriminated against. This vulnerability is especially notable in large
corporations where workers are working in insecure employment and considered highly
replaceable.8
4

Australian Government, Fair Work Ombudsman (FWO), Chemist Warehouse (CW Retail Services Pty Ltd)
Compliance Partnership: Interim Report, Australia: Fair Work Ombudsman, November, 2018.
5
https://www.fairwork.gov.au/about-us/news-and-media-releases/2016-media-releases/december2016/20161201-chemist-warehouse-mr.
6
s 378 of the Criminal Code 1913 (WA).
7
Rawling, M., and Schofeild-Georgeson, E. “Industrial Legislation in Australia in 2017.” Journal of
Industrial Relations 60(3), 378-396.
8
Thornthwaite, L (2017) “The living wage crisis in Australian industrial relations”. Labour and Industry 27
(4).
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Workers in regional areas, and workers in industries where competition for employment is high, are
also vulnerable to wage theft. These workers may often disregard wage theft for fear of being
dismissed by the employer or discriminated against. 9 Higher levels of vulnerability are typically
observed in foreign workers and workers with English as a second language.10
c) Introduction of fragmented business structures in the form of subcontracting businesses
and franchise models
In recent years, the trend of outsourcing jobs and functions has allowed Australian businesses to
legally bypass their obligations to monitor and comply with minimum pay standards, superannuation
and worker’s compensation. 11
Large national and multinational companies outsource entire departments or roles to subcontractors
or smaller businesses, in order to reduce risk and dramatically increase profitability.12 The smaller
businesses then absorb the risk and any losses and provide services at a highly competitive prices
as a result of operating in a competitive marketplace. The model encourages subcontractors and
smaller business to reduce costs such as labour, which leads to underpayments or reduced safety
and quality standards 13 . This is particularly observable in outsourced work types like trolley
collection14.
Recently, industry leading businesses like 7 Eleven15, Caltex16, Subway17 and Chemist Warehouse18
have been involved in high profile underpayment or wage theft cases. A recent federal parliamentary

9

Australian Parliament, Education and Employment References Committee. Corporate avoidance of the
Fair Work Act 2009. Canberra: Education and Employment References Committee, 6.16-6.18.
10
Thornthwaite, L (2017) “The living wage crisis in Australian industrial relations”. Labour and Industry
27 (4).
11
Quinlan M, Sheldon P (2011) “The enforcement of minimum labour standards in an era of neo-liberal
globalisation: an overview.” Economic and Labour Relations Review 22(2): 5–32.
12
Weil, D. “The Fissured Workplace: Why Work Became So Bad for So Many and What Can Be Done to
Improve It”. United States of America: Harvard University Press, Cambridge, 2014, p 8-12.
13
Ibid, p.9.
14
Fair Work Ombudsman v Joban's Trolley Collection Pty Limited & Anor [2018] FCCA 743.
15
https://www.fairwork.gov.au/about-us/news-and-media-releases/2017-media-releases/july2017/20170725-js-top-penalty
16
https://www.fairwork.gov.au/about-us/news-and-media-releases/2018-media-releases/june2018/20180628-aulion-penalty
17
https://www.fairwork.gov.au/about-us/news-and-media-releases/2019-media-releases/march2019/20190304-subway-franchisee-penalty-media-release
18
Australian Government, Fair Work Ombudsman (FWO), Chemist Warehouse (CW Retail Services Pty Ltd)
Compliance Partnership: Interim Report, Australia: Fair Work Ombudsman, November, 2018, p.3.
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joint committee report noted that the nature of the franchisor/franchisee relationship (and its inherent
power imbalance) has contributed to wage theft.19
The franchise model often encourages the undercutting of wages in order to gain a competitive
advantage, unfairly profiting off the wage theft of their workers. Franchisee operations, typically, are
small businesses, burdened contractually to the franchisor for compulsory marketing and advertising
costs, and exclusive supply (often at inflated cost) of selected inventory lines. In addition to these
costs, franchisees remain independently responsible for all other running costs such as rent and
wages. Due to the unavoidable payments to the franchisor, many franchisees, regardless of their
level of experience, struggle to keep their businesses viable. Herein lies the incentive for wage theft.
d) Inadequate funding for regulatory bodies to address non-compliance
The FWO is not adequately funded to deter non-compliance and resolve existing complaints. Despite
frequently engaging in litigation against non-compliant employers, resulting in record level penalties
being issued, the FWO is not successfully deterring wage theft. In fact, the figures suggest that wage
theft is increasing.
In the 2017-18 year, Court issued penalties for wage theft were recorded at $7,279,247, representing
a 46% increase from the previous year’s penalties of $4,864,925.20
The trend in compliant employers is not faring better. In November 2018, the FWO released a report
into their second National Compliance Monitoring campaign. 21 This campaign re-evaluated
employers previously found to be non-compliant, with a primary objective to determine if initial FWO
intervention was successful in improving future compliance. Of the 479 employers re-audited, 38%
were found to still be in breach of workplace laws.22 Furthermore, 24% of these were uncorrected
underpayments. 23 Many of the case examples in the report are from nail salons and fast food
operators, involving vulnerable populations of workers.

19

Parliament of Australia, Parliamentary Joint committee of Corporations and Financial Services, Fairness
in Franchising, March 2019, p. xiv.
20
Australian Government, FWO and ROC, Annual report 2017-18, 2018, p. 21.
21
Australian Government, Fair Work Ombudsman (FWO), National Compliance Monitoring Campaign #2,
Australia: Fair Work Ombudsman, November 2018.
22
Australian Government, Fair Work Ombudsman (FWO), National Compliance Monitoring Campaign #2,
Australia: Fair Work Ombudsman, November 2018, p. 3.
23
see: “76% complaint with monetary obligations”- Australian Government, Fair Work Ombudsman (FWO),
National Compliance Monitoring Campaign #2, Australia: Fair Work Ombudsman, November 2018, p. 8.
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Although this campaign recovered another $244,246 for 347 workers, it demonstrates that wage
theft is endemic in the current system.
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TOR 3 - What is the impact of wage theft on workers, businesses which are compliant
with employment laws, and the Western Australian community and economy.
Impact of wage theft on workers
a) Reduction in living standards and ability to cope with the cost of living
The vulnerable workers subjected to wage theft, suffer more deeply than a simple reduction to their
weekly discretionary spending.
Workers in the fast food and retail industries are working on weekly wages that are well below the
average Australian, given the rate of casualisation and underemployment typical of non-managerial
workers in the retail and fast food industries.24 Workers in these industries frequently struggle to
cover the costs of essential living and a decrease in the weekly pay of $20.00 can often make a
significant difference, such as what type of lunch their child can take to school.
Fast food and retail workers are often some of the lowest paid in the country and therefore, wage
theft will often impact them more significantly. Wage theft by employers often results in workers
having to rely on welfare payments and social networks in order to make ends meet.25
b) Psychological and social consequences of wage theft
Workers in the retail, fast food, pharmacy and beauty industries are generally on modest to low
incomes even when paid in accordance with lawful entitlements. Wage theft places even greater
pressure on the personal finances of workers in these industries.
The inability meet the basic necessities for living, does more than erode the dignity of affected
workers, it impairs their self-esteem, their mental health, the quality of their personal relationships
and their ability to improve their circumstances. In some instances, affected workers may have to
borrow from relatives which is often stressful, embarrassing and sometimes considered culturally
shameful.
24

see: ABS: 6306.0 - Employee Earnings and Hours, Australia, May 2018 “Non- Managerial Employees,
Average weekly total hours paid for, Average hourly total cash earnings and Average weekly total cash
earnings”:
http://www.abs.gov.au/ausstats/abs@.nsf/Latestproducts/6306.0Main%20Features2May%202018?opendocu
ment&tabname=Summary&prodno=6306.0&issue=May%202018&num=&view=.
25
Australian Parliament, Education, Employment and Small Business Committee. Report No. 9, 56th
Parliament, A fair day’s pay for a fair day’s work? Exposing the true cost of wage theft in Queensland.
Queensland: Education, Employment and Small Business Committee, November 2018, p.59.
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Workers experiencing financial hardship often reach out to the SDA when they are at their worst,
with bare cupboards and suffering mental or physical ill-health. It is not unusual for the SDA to
provide food to an affected worker’s family or assist workers to receive counselling or financial
assistance. Workers suffering financial hardship commonly report that they are suffering from anxiety
and depression. At worst, workers can become suicidal because they are unable to make ends meet.
SDA have experienced workers with suicide inclination and workers who report relationship
breakdowns or strain. The problems which are caused by wage theft, often transcend them and
continue regardless of whether the underpayment issue is resolved, with workers often suffering
anxiety or depression for a longer period.

c) Reduced quality of life in older age
Wages are intrinsically linked with superannuation payments and the higher a workers’ wages, the
more superannuation they will earn. Wage theft therefore directly impacts the amount of
superannuation that a worker earns.
The non-payment of superannuation entitlements, particularly in young people, can seriously affect
the end balance of superannuation at retirement. Young workers who are not paid superannuation
have notably lower balances on retirement and are at a significant disadvantage with respect to
potential interest earnings on superannuation balances.26
Unpaid superannuation contributions are steadily worsening, with just over 1 in 3 workers being
underpaid or entirely denied the minimum entitlement to superannuation guarantee. In 2016 the
Australian Tax Office (‘ATO’) reported 2.98 million employees did not receive eligible superannuation
payments, translating to $5.9 billion in lost retirement savings.
Industry Super has estimated that in May of 2018, 33.4% of workers (8.9 million workers) have an
unpaid superannuation balance owing to them, averaging $1,994.27 The report also revealed 75%
of workers who are denied their superannuation are under 35, working in a low skilled, insecure
position and earn $30,000 or less.28 Superannuation was intended to reduce the cost burden of the
aged pension on the government. By failing to appropriately pay workers, due to wage theft,

26

Industry Super Australia, Unpaid Super: Getting Worse While Nothing Is Done, October 2018, p.8-9.
Industry Super Australia, Unpaid Super: Getting Worse While Nothing Is Done, October 2018, p.5.
28
Industry Super Australia, Unpaid Super: Getting Worse While Nothing Is Done, October 2018, p.3.
27
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employers are also depriving workers of their superannuation which will result in financial pressures
in old age, when people are arguably most vulnerable.
Women in Super reported even late payment of super entitlements has an impact on end balance of
super, given the time frame for accumulation.29 This was viewed to significantly impact the worker’s
future reliance on pensions and government support and reduce their quality of life in their later years
of life.30

Impact of wage theft on compliant businesses
Businesses engaging in exploitation derive a significant financial advantage, allowing them to profit
more than ordinarily expected on public holidays, evenings and over the weekends. It allows them
to offer goods and services at a discounted rate to their customers, unfairly redirecting business from
compliant competitors. This creates the very real risk that complaint businesses are at such a
competitive disadvantage that it forces them out of the industry.

Impact of wage theft on the Western Australian community and economy
The Western Australian economy and community are not spared the expense of wage theft, as
stagnant wages, and increased cost of living, already reduces the amount workers can put back into
local businesses and their community.
Furthermore, and as outlined above, wage theft has a direct impact on the financial situation of
workers. Wage theft makes workers more reliant on the government, and by extension, the taxpayer
and community organisations, as they are more likely to require social security payments.

29

Parliament of Australia, Senate Economics References Committee, Superbad- wage theft and noncompliance of the Superannuation Guarantee, May 2017, section 4.5.
30
Parliament of Australia, Senate Economics References Committee, Superbad- wage theft and noncompliance of the Superannuation Guarantee, May 2017, section 4.2.
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TOR 4- whether wage theft is more prevalent in particular industries, occupations,
forms of employment/engagement, or parts of the State?
Prevalence of wage theft in Western Australia
However prevalent, the extent of exploitation varies wildly, with some instances so severe it can be
described as modern slavery. Wage theft is most commonly observable in vulnerable populations of
workers and who are frequently already the lowest paid. It is common in the un-unionised sections
of the fast food, hair and beauty and retail industries, and is traditionally observed in small
businesses,31 among subcontractors as well as high-turnover or seasonal workers. Wage theft in the
fast food industry is not a recent problem, however, it is becoming more prevalent over time.32
In 2018, the FWO conducted a regional audit campaign in Southern Perth and the Albany-Manjimup
region. Although the audit was not as large as the 2016 Takeaway campaign and focused regionally
as opposed to industry, the audit demonstrated that rural businesses generally display higher levels
of non-compliance in comparison to metropolitan suburbs. 33 Although rural business demonstrated
more instances of non-compliance, metropolitan suburbs demonstrated more serious breaches and
a greater level of litigated disputes.34

Prevalence in industries and occupations
a) The retail industry
Wage theft is prevalent in the retail industry, however, it often takes different forms depending on
the employer. With large employers, wage theft often takes the form of misclassification of a worker’s
role (such that they are on a lower pay bracket), non-payment of allowances and requiring workers
to work through breaks or after their shifts have concluded.

31

Education, Employment and Small Business Committee. Report No. 9, 56th Parliament, A fair day’s pay
for a fair day’s work? Exposing the true cost of wage theft in Queensland. Queensland:
Education, Employment and Small Business Committee, November 2018, p.78.
32
Australian Government, FWO and ROC, Annual report 2017-18, 2018, p. 21.
33
Australian Government, Fair Work Ombudsman (FWO), Western Australia- Southern Perth and AlbanyManjimup Regional Campaign Report, April 2018, p. 7-11.
34
Australian Government, Fair Work Ombudsman (FWO), Western Australia- Southern Perth and AlbanyManjimup Regional Campaign Report, April 2018, p. 5.
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Case study
In 2016, the SDA represented a member who was employed by a large supermarket.
The member was a manager on a salary of over $77,000 per year (not including superannuation). The salary
was based on a contracted notional 40 hour week with additional hours as necessary to ‘get the job done’. The
instrument that underpinned the member’s contract was the General Retail Industry Award 2010.
However, the employer’s expectations and the level of (under)staffing were such that the member was working
up to 98 hours in a week to carry out the role. Over a 28 week period that the SDA examined, the member
averaged over 62 hours per week.
The SDA intervened on behalf of the member and managed to have him backpaid over $8,000 and moved onto
a more reasonable roster and workload. Unfortunately, a few months after the issue was resolved, the member
died of a heart attack. The member was in their early 50s.

b) The fast food industry
In 2016, the FWO completed a wages audit of 565 fast food industry businesses nationally, to assess
their compliance with the Fair Work Act 2009, the Fair Work Regulations 2009 and the Fast Food
Industry Award 2010. 35 Nationally, one third of all businesses audited were found to be noncompliant with the minimum standards for wages.36 In Western Australian businesses, wage rate
contraventions were significantly higher at 50%.37
Disturbingly, these figures are not likely to be a fair representation of the actual scale of wage theft
occurring in the state, as several months prior to conducting the audits, the FWO warned industry
Employers of the campaign and encouraged them to access FWO materials to ensure their
compliance.38

35

Australian Government, Fair Work Ombudsman (FWO), National Hospitality Industry Campaign (Wave
3) – Takeaway Foods, March 2016.
36
Australian Government, Fair Work Ombudsman (FWO), National Hospitality Industry Campaign (Wave
3) – Takeaway Foods, March 2016, p. 7.
37
Australian Government, Fair Work Ombudsman (FWO), National Hospitality Industry Campaign (Wave
3) – Takeaway Foods, March 2016, p. 10.
38
Australian Government, FWO, National Hospitality Campaign 2012-2015 Accommodation pubs, taverns
and bars, November 2013, p. 6.
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Case study
In 2016, the SDA represented a member born overseas with English as a second language who was working
in the fast food industry on a Higher Education Sector Visa (subclass 573). The member’s employer was a
national system employer and a franchisee of a well-known fast food brand. The Fast Food Industry Award
applied to the employer and the member.
When the member attended the interview with the employer, the employer:
a. Asked the member if she wanted to work for cash or with a tax file number;
b. Inferred it could circumvent the member’s visa requirements to not work more than 40 hours per
fortnight by giving her more hours but concealing that on the roster;
c. Told the member she would receive a flat rate of $15 per hour; and
d. Told the member she would be required to complete three days unpaid training;
When the member commenced work, the employer required the member to work 23 shifts for the employer
in the member’s first month, but did not pay the member any wages.
On two occasions the member asked the employer to be paid her wages, and after the second occasion, the
employer stopped rostering the member, and when the member asked the employer why, the employer
responded that there were concerns with the member’s performance.
The SDA instituted proceedings on the member’s behalf, which involved claims relating to the underpayments,
which were discontinued by reason of the parties reaching a settlement agreement.

c) The Beauty Industry
Instances of wage theft can also be observed in the beauty industry, where there is a high proportion
of workers who are young, female migrants, who speak a language other than English.
Case study
In 2016, The SDA represented another member born overseas with English as a second language who was
working in the beauty industry on a Higher Education Sector Visa (subclass 573). The member’s employer
was a national system employer and the Hair and Beauty Industry Award applied to the employer and the
member.
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When the member commenced, the employer required the member to work unpaid for 15 consecutive days of
work. Later in the employment, the employer told the member she was performing very well, and offered the
member further training with a view to taking on more responsibility in the employer’s business, provided the
member did not get pregnant for two years. When the member told the employer she may be pregnant, the
employer directed the member to take a pregnancy test, which the member did. When the member advised the
employer she was pregnant, the employer told the member to abort the pregnancy or resign.
When the member told the employer she wanted to proceed with the pregnancy and with her employment, the
employer stopped rostering the employer for shifts. The employer then held a meeting with the member, and
told her that if she wished to continue working for the employer, she would have to pay the employer $45,000,
which could be done over a number of instalments.
Among other things, the employer underpaid the member by failing to pay her for the 15 consecutive days
training when she commenced, as well as misclassifying the member as a ‘Hair and Beauty Employee Level
1’ employee under the Award, rather than ‘Hair and Beauty Employee Level 2’. The SDA commenced
proceedings on the member’s behalf, which involved claims relating to the underpayments, which were
discontinued by reason of the parties reaching a settlement agreement.

Prevalence of wage theft against foreign workers
a) Migrant Workers
Migrant workers, regardless of age, are more vulnerable to wage theft and other forms of
exploitation, due to a lack of familiarity with Australian industrial laws, workplace rights, possible
language barriers and lower rates of engagement with unions.39
In 2014-15 the FWO recorded 18,030 complaints, 10% of these were from migrants on visas. Despite
seeming like a comparatively low rate, migrant complaints accounted for 42% of the FWO’s cilvil
penalty litigations, one third of all infringement and compliance notices issued and nearly half of all
undertakings.40

39

Australian Government, Productivity Commission, Workplace Relations Framework Productivity
Commission Inquiry Report Volume 1, 30 November, 2015, p. 48; Healy, J. (2016) “The Australian labour
market in 2015” Journal of Industrial Relations 58 (3).
40
Australian Government, Productivity Commission, Workplace Relations Framework Productivity
Commission Inquiry Report Volume 2, 30 November, 2015, p. 918.
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Regrettably, in recent times, this has not improved. In 2016-17, 6% of Australia’s working population
was comprised of migrant workers, however 18% of all workplace disputes requiring FWO
intervention featured migrant workers. 41 In 2017-18, this figure increased from 18% to 20%. 42
Migrant workers also featured in 49% of the FWO’s 2016-17 litigations,43 and 33% of the 2017-2018
year’s litigations.44
b) International Students
International students, are also marginalised with recent studies conducted at a Sydney University
revealing 60% of adult international students are being paid less than the National Minimum Wage
of $18.93 per hour.45
These trends have been reflected in the types of complaints raised by union members. The SDA
has noticed an increase to the number of complaints from migrant workers and generally the nature
of their complaints tend to involve more serious allegations of wage theft, as observed above in both
case studies for the beauty industry and the fast food industry.

Australian Government, FWO and ROC, Annual report 2017-18, 2018, p. 14-18.
Australian Government, FWO and ROC, Annual report 2017-18, 2018, p. 17.
43
Australian Government, FWO and ROC, Annual report 2017-18, 2018, p. 14-18.
44
Australian Government, FWO and ROC, Annual report 2017-18, 2018, p. 21.
45
Clibborn, S. (2018) “Multiple frames of reference: Why international student workers in Australia tolerate
Underpayment”, Economic and Industrial Democracy, 1-19.
41
42
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TOR 5 - Whether the current State and Federal regulatory framework for dealing with wage
theft is effective in combating wage theft and supporting affected workers

Current regulatory framework
The current regulatory framework does not sufficiently deter wage theft, nor does it adequately
address existing complaints in a manner that is timely or just. This is illustrated in the upper-level
penalties being issued and trends of increasing wage theft. The only conclusion that can be drawn
is that the current legislative framework does not deter or discourage wage theft.
In recent years, the Federal Circuit Court has issued record-level penalties against businesses for
wage non-compliance.46 Further to this, recent Parliamentary inquiries have concluded there are
serious concerns with the current system.47

46

Fair Work Ombudsman v Commercial and Residential Cleaning Group Pty Ltd & Ors [2017] FCCA 2838.
Australian Parliament, Education and Employment References Committee. Corporate avoidance of the
Fair Work Act 2009. Canberra: Education and Employment References Committee, sections 6.556.75.
47
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TOR 6 - Whether new laws should be introduced in Western Australia to address wage theft
and if so, whether wage theft should be a criminal offence.

Wage theft in Western Australia aggravates the already growing inequality gap which is caused by
stagnant wage growth. Workers, and their families, need to earn a living wage in order to afford basic
needs such as food, adequate shelter and the ability to deal with emergencies and the necessities
of life. Too many workers are being required to make impossible choices, between paying for food,
rent or electricity. Wage theft only inflames and exacerbates the struggles faced by working families.
Due to the prevalence of wage theft in Western Australia, the SDA recommends that the Western
Australian Government work to criminalise wage theft. In addition, workers subject to wage theft
need be quickly remedied through affordable and accessible legal processes.
The Western Australian Criminal Code
The Criminal Code (WA) (‘Code’) defines stealing as the ‘taking’ or ‘conversion’ of ‘something
capable of being stolen’, and further criminalises employee’s (‘servants’ or ‘clerks’) stealing from
one’s employer as an aggravated form of stealing.48 The Code does not prohibit or criminalise the
same behaviour of employers.
The fraud provision of the Code49, may appear to be more appropriate in addressing the nature of
wage theft, as it defines fraud as an ‘intent to defraud’ to ‘gain a benefit’ or ‘cause a detriment’ of any
kind, pecuniary or otherwise. Although this section of the Code could be amended to include wage
theft, in the SDA’s view, this would not be in the best interest of the workers affected, as the standard
of proof required for criminal prosecutions is too high in comparison to the standard of proof required
in industrial law. Additionally, in a criminal prosecution, the onus of proof would fall on the State.
Introducing a Wage Theft Act
An appropriate way to penalise wage theft would be with the introduction of a Wage Theft Act.
The Wage Theft Act would ideally prescribe penalties based on the seriousness of the employers’
conduct, and could include:
• Offences for employers engaging in multiple instances of wage theft;

48
49

ss 371 & 378 of the Criminal Code 1913 (WA).
s 409 of the Criminal Code 1913 (WA).
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• Offences for employer recklessly or intentionally engaging in wage theft; and
• Offences for individuals who fail to comply with the legislation and pay wages.
In addition, in the SDA’s opinion, serious consideration should be given as to whether some offences
should carry strict liability.
Penalties in the Wage Theft Act should be implemented based on severity of employer’s conduct.
Furthermore, the penalties must act as an effective deterrent for employers in industries where wage
theft is rampant and has become part of the business model.
The Wage Theft Act should also include penalties for individuals who recklessly or knowingly commit
wage theft. These penalties should take into consideration the chain of command for multi-faceted,
fragmented business structures, similar to what has been introduced with the recent amendments to
the Fair Work Act to protect vulnerable workers.
Prior to engaging a new employee, an employer can request references which attest to the
trustworthiness and reliability of any prospective worker. It is also common for employers to require
the disclosure of any prior convictions and previous injuries. There is no readily accessible avenue
for a worker to determine the trustworthiness and reliability of a prospective employer.
Workers should be able to make an informed decision about who they work for, and determine if
there is a risk of the employer failing to pay them. On this basis, the SDA recommends that employers
who repeatedly engage in instances of wage theft should have an obligation to declare any
prosecutions to potential employees. This would serve to allow prospective workers to make
informed decisions.
The Act should provide rights for unions, regulatory bodies and individual workers to investigate
breaches and enforce the Act. The Wage Theft Act should contain penalties sufficient to deter wage
theft.
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TOR 7 - whether there are other strategies that could be implemented by the Western
Australian Government, or industry stakeholders to combat wage theft.

Funding for industry regulation in Western Australia
The Government should provide adequate funding for the Department of Mines, Industry Regulation
and Safety to educate businesses and workers on compliance with industrial law. The Department
could also benefit from additional funding for to undertake industry compliance reviews.
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TOR 8 - Whether there are strategies and legislative change the Western Australian
government could recommend to the Federal Government to deal with wage theft in the
Federal jurisdiction.

Amending the Fair Work Act to provide Unions with the right to Inspect Wages and
Superannuation Guarantee Payments
Given the current underfunding of most government departments and the plentiful examples of
institutionalised wage theft in the Australian labour market, the SDA recommends that the Fair Work
Act is amended to provide unions with the right to inspect wages and superannuation guarantee
payments.
Unions, as an integral part of the Australian industrial relations system, should be authorised to
determine whether workers have been underpaid in order to assist them with the recovery of those
underpayments.
In retail and fast food workers often rely on the SDA to assist them with recovery of underpayments
given the low industry earning potential for workers. Many workers live week-to-week due to poor
and stagnant wages and do not have sufficient funds on hand to litigate recovery of underpayments.
Furthermore, most workers would be ill-equipped to deal with a court process alone and would
require assistance from a union or an industrial lawyer.
Amending the National Employment Standards To Include The Superannuation Guarantee
And Amending the Superannuation Guarantee Administration Act To Allow Employees To
Elect For Direct Payment To Their Superannuation Fund
There is currently no facility for employees to pursue their employer for a failure to pay
superannuation contributions, with all unpaid superannuation queries being addressed by the ATO.
Under the Superannuation Guarantee Administration Act employers have the option of either lodging
direct payment to the employee’s superannuation fund, or lodging superannuation guarantee charge
statements direct to the ATO. The superannuation guarantee charge statement includes the
superannuation shortfall amount, an interest proportion of 10% on shortfall amount and an
administrative fee of $20 per person, per quarter. Paying directly to the employee’s superannuation
fund is the more cost effective for businesses, however there is currently no facility to allow workers
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to pursue an employer for non-payment, either independently or with the assistance of their industrial
association, or to demand payment is made to their superannuation fund.
The Fair Work Act should be amended to allow unions the right to inspect superannuation payments
made to workers.
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