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1.

About WALGA

The Western Australian Local Government Association (WALGA) is the peak industry body
for Local Government in Western Australia. WALGA is an independent, membership-based
organisation representing and supporting the work and interests of 138 Local Governments in
Western Australia.
WALGA provides an essential voice for approximately 1,222 Elected Members and
approximately 22,000 Local Government employees (or approximately 15,000 FTE) as well
as over 2.5 million constituents of Local Governments in Western Australia. WALGA also
provides professional advice and offers services that provide financial benefits to the Local
Governments and the communities they serve.

2.

This submission

Due to the timeframe of the consultation period, the comments contained in this submission
have not yet been considered or endorsed by WALGA’s State Council. Please be advised
that, as such, this is an interim submission. WALGA reserves the right to modify or withdraw
the comments as directed by State Council. The WALGA State Council will consider
endorsing the submission on 7 March 2018.
As the Terms of Reference for the Ministerial Review of the State Industrial Relations
System (the Terms of Reference) expressly state that the Western Australian Government
does not intend to refer any industrial relations powers to the Commonwealth, this
submission will address the key jurisdictional dilemma for Local Government in Western
Australia, modernisation of the State system and focus predominantly on item 8 of the
Terms of Reference.

3.

General recommendations

It is recommended that:
1. Further consultation with WALGA and the Local Government sector is undertaken
during the current review process prior to the confirmation of the recommendations.
2. The State Government broaden the scope of the review as it relates to regulation of
Local Government and consults with the Local Government sector regarding how
industrial relations jurisdictional certainty is best achieved.
3. The inquiry note that WALGA does not believe that there is a requirement for Local
Governments to be covered by the State IR system due to section 52 of the Western
Australian Constitution.
4. The inquiry notes that Local Government, although created by State Legislation, is a
separate sphere of Government and not all Public Sector requirements can be
applied.
5. The WAIRC systems interface with employer and employee applicants is updated to
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reflect modern court and commission processes.
6. The Local Government Officers (Western Australia) Interim Award 2011 and
Municipal Employees (Western Australia) Interim Award 2011 are consolidated into a
single State Local Government industry award, and operate to the exclusion of other
State awards, and comprehensively reviewed to align with contemporary workplaces
and industry as particularised in clause 8.2.
7. The State Government consults with WALGA in relation to any modernisation of
awards applicable to the Local Government industry.
8. The State Government undertakes an assessment of the resources required to
perform the proposed award modernisation process and adequately staffs the
WAIRC with additional resources to complete the process.
9. The State Government review the industrial agreement provisions within the IR Act
and modernise the bargaining process to reflect contemporary workplace practices to
facilitate the negotiation of collective agreements directly between employers and
employees.
10. Legislation is not imposed prescribing that Local Government be exclusively
regulated by the State IR system.
If the State government determines that Local Government employers and employees in
Western Australia should be regulated exclusively by the State IR system, it is further
recommended that:
11. The State Government assess the knowledge gap within Local Government relating
to State IR legislation and determine the financial implications of training and
development.
12. Any decision for Local Government to be regulated by the State IR system
contemplates funding from the State Government for training and development of
Local Government Officers.
13. The State Government develop transitional provisions to ensure that Local
Government and employees are not financially disadvantaged by the transition to the
State awards.
14. The State Government provide for all Federal enterprise agreements to continue to
operate until terminated or replaced under State legislation.
15. The State Government provide funding and resources to Local Government to assist
in the development and review of workplace documentation.
16. The State Government provide resources to Councils to assist in the transition to
regulation in the State IR system and adequate time to do so.
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17. The State Government consult with WALGA and the sector regarding the financial
and service delivery implications of State IR regulation before any decision is made.
18. The State Government, in consultation with WALGA and other stakeholders, develop
a robust set of transitional provisions and project timeline to transition to State IR
regulation.

4.

Sector engagement

Since the announcement of the Ministerial Review into the Western Australian industrial
relations system on 22 September 2017,WALGA has engaged with member Local
Governments as set out below:
22 September 2017

Employee Relations Alert to newsletter subscribers, advising of the
review and detailing terms of reference.

29 September 2017

LG News article circulated via email to all member Local
Governments linking terms of reference and announcing future
consultation.

13 October 2017

Overview of review and consultation timeline detailed at WALGA’s
annual People and Culture Seminar 2017.

20 October 2017

Infopage distributed to all member Local Government CEOs
containing a historical overview of the jurisdictional dilemma,
attaching terms of reference, inviting written feedback to WALGA
and expressions of interest in attending the sector reference group
meeting.

27 October 2017

LG News article circulated via email to all member Local
Governments mirroring Infopage details provided to CEOs on 20
October 2017.

3 November 2017

Additional contextual material distributed to sector reference group
attendees for discussion at sector reference group meeting.

6 November 2017

Sector reference group consultation meeting held with attendees
from nine member Local Governments (two apologies), including
metropolitan and regional attendees across State and Federal
regulation.

WALGA has also held discussions with the national Local Government Associations
www.walga.asn.au
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Workforce Development Group, the Australian Services Union (WA) and the Chamber of
Commerce and Industry regarding the review.
Given the limited timeframe for initial consultation with the Local Government sector and the
significant impact of item 8 of the Terms of Reference on the sector, we request that further
opportunities for consultation are considered during the current review process prior to the
recommendations being confirmed.
It is recommended that further consultation with WALGA and the Local Government
sector is undertaken during the current review process prior to the confirmation of the
recommendations.

5.

Overview of Local Government industrial relations conditions

The Local Government sector in Western Australia, for the purposes of industrial relations
regulation, is comprised of 139 Local Governments and nine Regional Local Governments1
(referred to collectively here as Local Governments). Of the total 148 Local Government
employers in Western Australia, 131 currently operate under the Federal IR system including
two Federal territories (Shire of Christmas Island and Shire of Cocos (Keeling) Islands), with
the remaining 17 being governed by the State system.

This equates to approximately 20,6982 and 870 employees respectively, translating to the
terms and conditions of approximately 96% of Local Government employees being derived
from the Federal industrial relations system.

1

As established under s3.61 of the Local Government Act 1995 (WA), including Bunbury‐Harvey Regional Council,
Eastern Metropolitan Regional Council, Mindarie Regional Council, Murchison Regional Vermin Council, Pilbara
Regional Council, Rivers Regional Council, Southern Metropolitan Regional Council, Tamala Park Regional Council and
Western Metropolitan Regional Council.
2
Local Government employee numbers current as at 2016, derived from the Western Australian Local Government
Directory 2016, WALGA.
www.walga.asn.au
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A majority of Local Government employers have an enterprise agreement in force, with
approximately 74 Local Governments with 121 Federally registered agreements combined
and 9 Local Governments with 12 State registered agreements combined, as at the date of
writing this submission.

As the figures reflect, a number of Local Governments have multiple enterprise agreements
operating across various business units and departments. The remainder of Local
Governments (62) operate solely under award derived conditions. Many Local Government
enterprise agreements incorporate, or operate in conjunction with, the terms of the Local
Government Industry Award 2010 (LGIA).
Prior to the commencement of the Fair Work Act 2009 (Cth) (FW Act), and the introduction
www.walga.asn.au
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of the modern industry award in 2010, Local Governments in Western Australia historically
operated under the minimum conditions contained in multiple awards with the most
prominent being two Federal awards, the Local Government Officers (Western Australia)
Award 1999 (LGO 1999) and the Municipal Employees (Western Australia) Award 1999
(MEA 1999). On the introduction of the LGIA, the vast majority of Local Governments
transitioned the conditions of employment, and all supporting workplace documentation, to
align with the FW Act (including the National Employment Standards) and the LGIA.
Since that time, this industrial relations framework has become entrenched within Local
Government strategy and formed the foundation for enterprise bargaining in the Federal
system for the Local Government sector. In 2011, the two pre-reform Federal awards were
converted to State based awards, the LGO 2011 and the MEA 2011.

6.

Contextual issues

6.1. Jurisdictional uncertainty
Based on the operation of current Federal and State legislation, Western Australian Local
Governments fall within the ambit of Federal industrial relations regulation pursuant to the
corporations power3 in the Australian Constitution, if they are a ‘trading or financial
corporation formed within the limits of the Commonwealth’. Local Governments that do not
fall within the legal definition of a ‘trading or financial corporation’, and consequently are not
a ‘constitutional corporation’ for the purposes of the definition of a ‘national system employer’
under the FW Act4, are regulated by the State IR framework.
Due to the nature of the business of Local Government, the sector does not fall exclusively
within either industrial relations framework. In the absence of a judicial interpretation of the
legal test for individual Local Governments to determine their status as a trading or financial
corporation under the Australian Constitution, each organisation is left with jurisdictional
uncertainty to make this determination on a case by case basis.
This jurisdictional uncertainty has allowed industrial claims to be brought by employees
under both State and Federal industrial relations legislation, with Local Governments
required to object to the jurisdiction of the tribunal, commission or court to hear the claim. In
the WALGA’s experience, the question of jurisdiction is not being raised by the State or
Federal industrial relations commissions, with both accepting and hearing matters without
considering the matter of coverage.
As a large number of industrial claims are resolved prior to arbitration, there are very few
cases to assist Local Governments with clarifying the uncertainty and it is extremely rare,
time consuming, labour intensive and costly for both Local Government employer and
employee applicants, to obtain jurisdictional certainty through a defended action in the
WAIRC or the Federal Court. When decisions are made, they can only provide certainty for
the Local Government as to whether they are a trading corporation at any one point in time,
3
4

Commonwealth of Australia Constitution Act 1900, s51(xx).
Section 12 ‘constitutional corporation’, s14(1) ‘national system employer’.
www.walga.asn.au
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and that may change depending on what activities the Local Government is engaged in.
Further, where a decision is handed down and a Local Government is found to have been
operating in the incorrect industrial relations jurisdiction, this can create a retrospective
breach of industrial relations legislation and minimum standards by the Local Government.
Due to the significant differences in terms and conditions between the frameworks in their
current form, transitioning Local Government systems, processes and documentation from
one jurisdiction to the other can also be time consuming, labour intensive and costly. This
transition also results in a loss of investment time for the initial establishment of these
organisational systems, undertaken by the vast majority of Local Governments in 2010.
The current review is predicated on there being no referral of industrial relations powers to
the Commonwealth. By restricting the scope of this review, the State Government cannot
genuinely consider all the options for providing jurisdictional certainty for Local Government,
and how this may best be achieved.
While jurisdictional certainty is welcomed by WALGA members, the current review does not
explore the available options to resolve this dilemma as it is restricted to a single proposed
solution, being transition to industry wide State regulation. The implications of this proposal
for Local Government are detailed further below.
It is recommended that the State Government broaden the scope of the review as it
relates to regulation of Local Government and consults with the Local Government
sector regarding how industrial relations jurisdictional certainty is best achieved.

6.2. Western Australian Constitution
The system of Local Government is constituted and codified under s52 of the Constitution
Act 18895 (WA) (Western Australian Constitution). The primary legislation that allows for
the system of Local Government is the Local Government Act 1995 (WA) (LG Act) as
amended.
Although Local Government is the product of State legislation, it is not solely answerable to
nor restricted by the State. Commonwealth and International Agreements do impact on
Local Government irrespective of State Government boundary.
There are a number of pieces of Federal legislation that Local Government is required to
either administer, enforce or comply with. A schedule is provided in Appendix 1.
As is the case with anti-discrimination and equal opportunity legislation, both Federal and
State legislative frameworks are applicable to State based employers, and the application of
one framework over the other should not be determined with reliance on s52 of the Western
Australian Constitution, as this is contrary to the purpose of that provision which pertains to
the constitution of a system of Local Government, and not to exclusive regulation of the
sector.
5

Section 52
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It is recommended that the Inquiry note that WALGA does not believe that there is a
requirement for Local Governments to be covered by the State industrial relations
system due to section 52 of the Western Australian Constitution.

6.3. A unified industrial relations system
Federal industrial relations legislation has reach to employers within the State system by
operation of Commonwealth powers under the Australian Constitution. Specifically, some
provisions of the FW Act will continue to apply to Local Governments if under State
regulation, in particular provisions relating to unpaid parental leave, notice of termination (to
the extent that State entitlements are less beneficial), unlawful termination of employment
and right of entry. This requires employers to consult and apply both Federal and State IR
systems as part of their operations to ensure compliance.
State regulation of Local Government will not achieve a unified industrial relations system for
Local Government, however, referral of industrial relations powers to the Commonwealth
would achieve both certainty and unification. This would also remove the need for the State
Government to fund duplication of services for a relatively small group of employers and
employees operating in the State system. Due to the large number of employers and
employees applying the Federal framework, there are additional benefits to the sector in
retaining access to national industrial relations standards.

7.

State public sector

This section examines the relationship between the State public sector and the Local
Government sector.
The LG Act is the legislation created by State parliament to provide for a system of Local
Government in WA. Local Governments are created as body corporates, with perpetual
succession and a common seal, and are run by elected Councils.
The LG Act is a ‘general competence powers’ piece of legislation. This means a Local
Government can do whatever is required to provide for good government of the people of its
district, as long as it does not conflict with existing legislation or common law.
Local Government provides a diverse range of services generally falling under the headings
of People, Property and Regulatory services. In many cases, Local Governments must
provide services due to a requirement of State Legislation; examples include the Planning
and Development Act 2005 (WA) which relates to town planning matters, as well as building
controls, waste collection and so on.
Outside of its statutory responsibilities, Local Governments can, under general competence
powers, choose to provide services to its community. These services will vary from place to
place and include sport and recreation centres, community events, aged care and tourism
initiatives.

www.walga.asn.au
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In the recent past, the WA State Government has chosen to require Local Governments to
come under similar requirements to the Public Sector, being the recent amendment to the
LG Act for the Auditor General to be responsible for the auditing of Local Governments. In
addition, the Public Sector Commission is now responsible for minor misconduct issues
relating to Local Government Officers.
Local Government has not unilaterally been required to comply with the State public service
system, rather, specific issues have been identified by the State on a case by case basis
and then relevant legislation amended.
In August 2017, the WA State Government entered into a Partnership Agreement with the
Local Government Sector. This agreement demonstrates a partnership between the two
spheres of Government in WA, where Local Government is considered as a separate tier of
Government and a valued partner. The objectives of the Partnership are set out below.
The State Government and the Local Government sector will work together to:
 enhance communication between both spheres of Government to promote —
o transparent and accountable government;
o community engagement;
o seamless legislation and compliance requirements; and
o better service delivery outcomes for communities across Western Australia;
 ensure appropriate consultation is undertaken between the two spheres of
government; and
 provide good governance for, and on behalf of, the people of Western Australia.
A copy of the Partnership Agreement is included as Appendix 2.
The systems set up to regulate the WA Public Sector were not designed with Local
Government in mind and as such, if applied to Local Government, any relevant implications
would need to be considered. It is our view that a potential consequence would be the
unique purpose of Local Government, being the closest form of Government to the people,
being diluted.
If Local Governments were to be defined as the public service, this would have implications
for the coverage and application of both the Public Sector Management Act 1994 (WA) (PSM
Act) and Industrial Relations Act 1979 (WA) (IR Act), both of which have specific provisions
around the management of State Government employees, which are not applicable or
relevant to Local Government. Currently the PSM Act only applies to Local Government in
relation to matters involving minor misconduct issues relating to Local Government Officers.
WALGA submits that the current coverage is appropriate.
A specific example of where the State Public Service requirements cannot be applied to
Local Government is the recent requirement to limit salary and wage increases to the public
sector. There was consideration to include Local Government in the proposed policy,
however this was withdrawn as each Local Government is a separate entity and decision on
the salary levels of employees is the responsibility of each individual Local Government. The
www.walga.asn.au
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State has the ability to place requirements around salary increases, as it does with Chief
Executive Officers salaries and Elected Members allowances, through the remuneration
banding requirements set out in the Salaries and Allowances Tribunal determination.
It is recommended the inquiry notes that Local Government, although created by State
Legislation, is a separate sphere of Government and not all Public Sector
requirements can or should be applied.

8.

The state of the State system

It is WALGA’s view that the State IR system having not been adequately reviewed or
amended in recent years, has resulted in an antiquated system that does not address the
contemporary landscape of employment and industrial relations that Australian workplaces
operate within. The State IR system would benefit from modernisation to improve
accessibility and efficiency for both employees and employers. Some key areas for
modernisation are highlighted below.

8.1. Western Australian Industrial Relations Commission
The State IR system and in particular, the procedures of the WAIRC require modernisation
to align with some of the more user friendly processes in place in the Fair Work Commission
(FWC). For example, the WAIRC methods for parties filing and serving documentation
through hard copy, with the provision of statutory declarations, is time consuming and
unnecessary, and alignment with the FWC approach to use of electronic filing and email
service of correspondence would assist parties before the Commission.
We are also of the view that face to face conference and conciliation process for industrial
claims, with Commissioners in the WAIRC is unnecessary. In our experience, telephone
conciliation and mediation with trained conciliators has worked well in the FWC and that the
practice should be considered for adoption by the WAIRC.
Further, as the Local Governments that currently operate in the State system are largely
based in remote and regional locations, the requirements to file original versions of
documents and appear in person are restrictive for participation in the process for both the
Local Government and employee.
It is recommended that the WAIRC systems interface with employer and employee
applicants is updated to reflect modern court and commission processes.

8.2. Awards
There are approximately 230 State awards covering various industries, professions and
workplaces. Due to the varied nature of the work undertaken by Local Governments, there
are numerous State awards with the potential to cover the broad range of services outside
its statutory functions, which include doctors surgeries, childcare, libraries, aged care,
taverns, airports, wharves/ports, tourism centres, caravan parks, recreation centres,
community safety patrols, cultural and arts events, disability support services and youth
www.walga.asn.au
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services.
Local Governments operating in the State IR system are predominantly covered by the LGO
2011 and the MEA 2011, however, as these awards do not operate to the exclusion of other
awards, and the scope and coverage provisions and classifications within these awards are
drafted with very broad terminology, the process of determining award coverage under the
State system is unnecessarily ambiguous and complex.
WALGA supports the objectives set out in item 6 of the Terms of Reference in application to
the revision and modernisation of the LGO 2011 and MEA 2011 to remove this ambiguity
and provide clarity for the sector by ensuring the LGO 2011 and MEA 2011:
a) provide comprehensive coverage for Local Government employees, to the exclusion
of all other State awards, and consideration given to consolidation of these two
awards into a single industry award;
b) the scope and coverage of each award clarified as to which roles fall within which
award, and the circular coverage removed (if not consolidated);
c) reflect contemporary workplaces and industry, and remove obsolete or historical
provisions;
d) are drafted to more closely align with the LGIA to minimise the variation of terms and
conditions for employees working in the industry nationally, including review of the
classification descriptors;
e) are written in plain English and are user friendly for both employers and employees;
and
f)

are updated with appropriate input from the Local Government sector and other
relevant stakeholders.

WALGA seeks the opportunity to make further submissions and be consulted with
throughout the State Local Government award modernisation process. Further, as the
overwhelming majority of WALGA’s members operate in the Federal industrial relations
system, this will have a significant impact upon the resources the sector are able to provide
to assist with undertaking this task.
It is recommended that:
 The LGO 2011 and MEA 2011 are consolidated into a single State Local
Government industry award, and operate to the exclusion of other State
awards, and comprehensively reviewed to align with contemporary workplaces
and industry as particularised above.
 The State Government consults with WALGA in relation to any modernisation
of awards applicable to the Local Government industry.
www.walga.asn.au
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 The State Government undertakes an assessment of the resources required to
perform the proposed award modernisation process and adequately staffs the
WAIRC with additional resources to complete the process.

8.3. Enterprise Bargaining
There are approximately 121 Local Government enterprise agreements registered with the
FWC that have been negotiated in accordance with the Federal bargaining requirements.
The primary advantage of the FW Act bargaining requirements over the current IR Act
process, is that it allows for enterprise agreements to be negotiated directly with employees
as employee bargaining representatives. This has given employees a voice at the
negotiating table to represent the interests of smaller organisational units, which is rare in
the State system with industrial agreements only being made between employers and
unions. This increased union involvement in the negotiating process can conflict with a Local
Government’s people strategy where direct relationships and communication with
employees is paramount.
Under the State system, Local Governments do not have a viable alternative to the award
system with industrial agreements only being made with unions and Employer Employee
Agreements (EEAs) being unworkable. Based on our experience, union membership rates
within Local Government, and in particular, inside workforces, are low and union claims do
not always align to employee priorities, making direct employee involvement in the
negotiation process vital and necessary to achieving a successful agreement for each
workplace.
It is recommended that the State Government review the industrial agreement
provisions within the IR Act and modernise the bargaining process to reflect
contemporary workplace practices to facilitate the negotiation of collective
agreements directly between employers and employees.

9.

State regulation of WA Local Government

It is WALGA’s position that Local Government employers and employees in Western
Australia should not exclusively be regulated by the State IR system. As the majority of the
sector currently operate in the Federal system, there are significant operational and financial
implications for Local Government and Western Australian communities, in State regulation
of the sector.
Notwithstanding the impact and cost of transition which will be addressed in more detail
below, the additional ongoing financial burden of operating under higher minimum wage
rates and penalty conditions under the State awards may impact the viability and
sustainability of Local Government operations, the discretionary services available and
increase the cost to ratepayers.
Moving Local Governments under the State IR system will create unnecessary
destabilisation for Local Government employers, employees and communities over a lengthy
www.walga.asn.au
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transition period. It is WALGA’s position that the costs to these parties outweighs the benefit
to be gained through jurisdictional certainty. Resources required to be allocated to the
transition and implementation of such a significant project will impact Local Government’s
ability to deliver on their strategic plans during the transition period.
As the LG Act and State IR system are currently being reviewed, it is difficult to foresee the
exact nature of the operational and financial implications on Local Government in its future
form, so an analysis of some key implications of exclusive State system regulation on Local
Government based on the current system is set out below.
It is recommended that legislation is not imposed prescribing that Local Government
be exclusively regulated by the State IR system.

10. Operational implications of State system regulation
10.1. Legislation coverage
Due to the limited number of Local Governments that have operated under the State IR
system, there is a lack of knowledge and expertise in the sector regarding the applicable
terms and conditions. Specifically, Officers at all levels within Local Governments will need
to familiarise themselves with, and upskill across, various processes contained within the
provisions of the IR Act, Minimum Conditions of Employment Act 1993 (WA) and other
relevant industrial legislation and regulations governing industrial relations in Western
Australia.
If Local Government were to move to State regulation, significant financial resources would
need to be invested in training and development of the sector to ensure that compliance with
industrial relations legislative standards was maintained. A lack of training in this significant
area could risk Local Governments inadvertently breaching legislation due to lack of
resources and knowledge of the applicable standards.
Further, WALGA would have concerns for the sector attracting and retaining quality human
resources and industrial relations practitioners if exclusively applying the State IR
framework, due to its limited applicability to employers outside the sector.
It is recommended that the State Government assess the knowledge gap within Local
Government relating to State industrial relations legislation and determine the financial
implications of training and development.
It is recommended that any decision for Local Government to be regulated by the State
industrial relations system contemplates funding from the State Government for
training and development of Local Government Officers.

10.2. Award coverage
There are two primary awards covering Local Governments within Western Australia, the
LGO 2011 and the MEA 2011.
www.walga.asn.au
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While these awards cover a number of occupations performed within the Local Government
sector, they do not operate to the exclusion of other State awards. Due to the varied nature
of work performed by Local Government, based on a preliminary assessment, there are
dozens of State based awards with the potential to cover employees within Local
Government. If all Local Governments were to operate under the State IR system, this could
result in moving from one industry award to multiple awards across the same workplace.
Assessing the relevant award coverage, as well as investing the resources required to gain
operational knowledge of the terms and conditions contained in the very many potential
awards with coverage of Local Government, will be a costly and resource intensive process.
Under the MEA 2011, minimum wage rates are marginally lower than equivalent
classification rates under the LGIA. Local Government employees engaged under the MEA
are largely employed to perform statutory services such as parks and gardens, road
construction, and maintenance. Under the LGO 2011, while minimum wage rates for junior
employees and Level 9 employees (executive level employees) are lower than equivalent
classification rates under the LGIA, the rates for many of the classification steps from level 2
to level 8 are higher than the LGIA.
While this could amount to a benefit to Local Government employers, this will largely depend
on how the transition to the State awards is implemented. If current employee entitlements
must be retained through the transition, then Local Government employers will be faced with
maintaining current conditions and also complying with increased wage and penalty rates.
As the majority of employees engaged in providing discretionary services for Local
Government would fall within the scope of the LGO 2011, and as these rates are higher than
the LGIA, Local Governments will need to undertake a financial analysis as to the
sustainability of these services.
It is recommended that the State Government develop transitional provisions to
ensure that Local Government and employees are not financially disadvantaged by
the transition to the State awards.

10.3. Enterprise bargaining
Currently, Local Government has 121 enterprise agreements in operation which are
registered with the FWC, of which each one incorporates the conditions of the National
Employment Standards of the FW Act. The enterprise agreements are developed and
negotiated on the basis of the conditions of the LGIA, with many of the enterprise
agreements expressly incorporating the LGIA where the enterprise agreement is silent on a
condition.
Should a determination be made that Local Governments cease to operate in the Federal IR
system and move to the State IR system, this would have a significant impact on Local
Governments and employees who are employed under enterprise agreements. Having
employees revert to award based conditions would cause undue disruption, financial
hardship and severe confusion and uncertainty for Local Governments and their employees.
www.walga.asn.au
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WALGA is of the view that the review should consider transitional provisions which would
allow enterprise agreements registered in the FWC to continue to operate until they are
terminated or replaced within the State IR system, to overcome the issues outlined above.
Should the current enterprise agreements continue to operate as transitional enterprise
agreements, the following matters should be considered in the transitional provisions:
a) whether the LGIA would continue to operate for those enterprise agreements which
incorporate its provisions;
b) if the National Employment Standards would continue to apply;
c) for employees not covered by an enterprise agreement, would their conditions derive
from the applicable State Award, which would likely have vastly different terms and
conditions than those contained within the enterprise agreement; and
d) if new employees can be employed under the terms of a transitional enterprise
agreement.
It is recommended that the State Government provide for all Federal enterprise
agreements to continue to operate until terminated or replaced under State legislation.

10.4. Workplace documentation
Workplace documentation in place across the Local Government sector refers to the
legislative framework and industrial instruments being applied, which is predominantly
Federal. Any change to the regulatory framework will impact these instruments which will
require review and reissue or removal to align to State legislation and awards. Some
examples are provided below.
10.4.1 Employment Contracts
We are of the view that every contract of employment, for Local Governments operating
under the Federal IR system, will require reissuing after being reviewed and aligned with
State legislation and awards. While the change would be predicated on legislative
amendment, this process will require significant time and resources in consultation with
employees to ensure that employees are informed of the source of the terms and conditions
of their employment, and the employment records accurately reflect those conditions. This
may result in the review of over 20,000 employment contracts, of which legal advice would
be required by the affected Local Governments.
Where the change in framework impacts the actual terms and conditions of employment,
and this results in an increase in the cost of employment to the Local Government, the
financial implications will need to be individually assessed to determine the sustainability of
key business operations. This is dealt with in more depth below at 10.6.
10.4.2 Employment policies and procedures
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All employment policies and procedures in place in each Local Government would require
review and amendment (where applicable) to ensure compliance with State based legislation
and awards. As Local Governments operate with an overarching suite of Council policies, in
addition to operational policies and procedures, amendment to Council policies will be
required to be considered by Councils for approval through the ordinary process. As the
resources and expertise at each Local Government vary, the ability to undertake this process
in house may be limited for a number of Local Governments. This may result in the reliance
on consultants and/or legal providers to assist resulting in a potentially significant financial
cost to individual Local Governments.
10.4.3 Position Descriptions
Local Governments differ distinctly from other industries in that the nature of the business
operations are extremely varied, resulting in over 120 unique positions in existence across
the sector. A change to the applicable award will require all position descriptions to be
reclassified and any resulting increase in the minimum award wages for the classification
level applied. This may result in thousands of positions being classified according to the
relevant industrial instrument. As a majority of Local Governments are likely to be unfamiliar
with classifications outside of the LGIA, this may result in the reliance on consultants to
assist with this, again resulting in a potential significant financial cost to individual Local
Governments. Further, WALGA are of the view that changes to classifications may result in
disharmony within the workplace and the potential for an increased number of disputes and
industrial claims.
It is recommended that State Government provide funding and resources to Local
Government to assist in the development and review of workplace documentation.

10.5. Council Involvement
We are of the view that a move to the State IR System will have implications that would
require the Councils at the affected Local Governments to be informed, make decisions and
pass resolutions on a number of matters involving employment, structure and financial
implications. Matters that we consider are likely to involve the Council include:
a) Review and amendment of the Chief Executive Officer’s contract. This is due to the
incorporation of conditions deriving from the FW Act. The coverage of Chief
Executive Officer position by the LGO 2011. The Chief Executive Officer having
different protections under the IR Act as opposed to the FW Act, such as protection
from unfair dismissal which they currently do not have under the FW Act.
b) Council policies containing employment entitlements, terms and conditions having to
be amended or rescinded if they are found to be inconsistent with the State
legislation or award entitlements.
c) Budget allocations and amendments relating to any financial impacts that the Local
Government may face due to the changes to employee entitlements and the
resources required to support the transition to the State IR system.
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d) Review of the Local Government structure and resources. This relates to the viability
of services and operations if the costs associated are increased and found to be
unsustainable (further information under Budget Implications/Sustainability).
e) Impact upon all Council strategic documents relating to the service delivery and
forward corporate planning of the Local Government. For example, the Community
Strategic plan, Corporate Business Plan, 10 year financial plan and Workplace Plan.
It is recommended that State Government provide resources to Councils to assist in
the transition to regulation in the State IR system and adequate time to do so.

10.6. Budget implications and sustainability
As outlined above, we are of the view that a move to the State IR system may have
significant impacts upon the sustainability of services provided by the Local Governments.
We are of the view that a number of penalties and allowances which exist under the current
State awards no longer apply under the LGIA and may have been negotiated away through
Enterprise Bargaining. As such, we are of the view that, should Local Governments be
required to apply the current State awards, this may lead to considerable financial and
operational implications for Local Governments.
For example, weekend penalty rates which apply to community and recreation employees
under the terms of the LGO 2011 (clause 20.1), do not apply under the terms of the LGIA.
The impact of this is that all Local Governments operating under the Federal IR system will
have to review the budget implications of opening recreation facilities, caravan parks,
libraries and other community programs on the weekend and make a decision if these
operations can continue.
We are of the view that Local Governments will also be required to review when they offer
services and undertakes functions, if the span of hours in which employees can be rostered
varies from the State awards and the LGIA or enterprise agreement.
By way of example, waste services employees may be rostered from Monday to Sunday
under the LGIA (clause 21.2 (b)), but only Monday to Friday under the terms of the MEA
2011 (clause 20.1.2 (2)). This would limit the Local Government’s ability to provide garbage
collection and waste services on the weekend.
We are of the view that, should Local Governments find that its services and operations are
not sustainable this may result in the outsourcing or removal of the services to the
community.
WALGA submits that this will have a significant impact upon the services provided to the
communities of the affected Local Governments and have the potential to impact upon the
costs of rates in order to fund the continuation of services.
WALGA requests the opportunity for further submissions to be made on this matter once
www.walga.asn.au
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further information is available on proposed transitional provisions and award coverage.
It is recommended that State Government consult with WALGA and the sector
regarding the financial and service delivery implications of State IR regulation before
any decision is made.
It is recommended that State Government consult with WALGA and the sector
regarding the financial and service delivery implications of State IR regulation before
any decision is made.

11. Transitional considerations
If the State Government determines that Local Government employers and employees
should be regulated by the State IR system, and gains Ministerial approval, the following
transitional factors should be considered.
a) Destabilisation of Local Government workforce – As the transitional process is
likely to be lengthy and necessitate the phased implementation of changes to terms
and conditions of employment, there is a high risk of destabilisation and confusion
among the workforce as to applicable conditions during the transition period.
Communication and education of Local Government Officers regarding any proposed
changes and timelines for implementation will be crucial in maintaining a productive
Local Government workforce.
b) Employment conditions - Current above award conditions of employment
contained in policies, contracts of employment and enterprise agreements have
largely been negotiated under the Federal system in the context of the ‘whole
package’, which takes into account the underpinning minimum conditions. Variation
to those minimum conditions without opening up all conditions for renegotiation
would place an unfair burden on Local Government employers. As mentioned briefly
above, restriction on amending or varying existing employee conditions during the
transition, risks placing Local Government employers at a financial disadvantage due
to the difference in award conditions between the Federal and State IR systems.
c) Award modernisation - Consideration will need to be given to the process for
transitioning employment conditions for award based employees in the context of the
award modernisation process. We recommend that any award modernisation
process be completed prior to Local Governments transitioning jurisdictions to avoid
the costly and resource intensive process requiring duplication following
modernisation. Adequate time for consultation with sector stakeholders in relation to
the award modernisation process is also required.
d) WAIRC - Adequate resourcing of the WAIRC will be required to facilitate the award
modernisation process in order to achieve transition within a reasonable period.
Consideration will also need to be given to whether the WAIRC is currently resourced
to accommodate the additional workload associated with approximately 22,000
additional employees exclusively operating in the State jurisdiction. This includes the
www.walga.asn.au
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breadth of the judicial panel to independently hear claims from conciliation through to
full bench decisions.
e) Enterprise agreements – Due to the number of federally registered enterprise
agreements that incorporate the National Employment Standards and LGIA,
consideration will need to be given to how these instruments will transition to the
State system. If these instruments cease to apply, then there will be a significant
impact on conditions of employment with employees reverting to minimum award
conditions. If these instruments are deemed to apply within the State system and
remain in force as drafted until terminated or replaced, this may lead to an inequity in
conditions within workplaces where the workforce is partially covered by an
enterprise agreement and partially award covered, due to differing underpinning
award conditions.
f)

Industrial claims - During the transition period, consideration will need to be given
to whether industrial claims will continue to be accepted by industrial tribunals and
courts, in both the Federal and State jurisdictions requiring Local Governments to
continue to invest in mounting jurisdictional objections prior to the merits of the claim
being considered. Further, following the transition date, whether retrospective claims
in the Federal jurisdiction will be permitted in circumstances where the trigger event
occurred prior to transition.

g) Government support - There is a significant lack of knowledge and resources within
the Local Government sector to support a transition from the Federal to the State IR
jurisdiction and the sector will require financial, developmental, operational and legal
assistance to implement the required changes. Consideration will need to be given to
the role of the State Government in supporting the Local Government sector.
h) Timeframes - Further consultation will be required in relation to the transition
process and associated timeframes for completion if the transition is endorsed as
each step in the process will need to be ordered and prioritised and insufficient
information is currently available to make any further recommendations. The
timeframes considered ‘reasonable’ for each step will depend on the nature and
extent of the changes, consultation processes as well as how the WAIRC is revised
and resourced to facilitate the process.
It is recommended that State Government, in consultation with WALGA and other
stakeholders, develop a robust set of transitional provisions and project timeline to
transition to State IR regulation.

12. Conclusion
As outlined in the submission, WALGA are of the view that Local Government employers
and employees in Western Australia should not exclusively be regulated by the State IR
system. If the decision is made that Local Governments are solely regulated by the State IR
system this would have a significant impact on Western Australian Local Governments as
highlighted above. In particular, the cost and resources required to transition all Local
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Governments to the State IR system, the potential disruption to the sector’s ability to deliver
on key strategic plans and the additional ongoing financial burden of operating under higher
minimum wage rates and penalty conditions under the State awards which may impact the
viability and sustainability of Local Government operations, the discretionary services
available and increase the cost to ratepayers.
WALGA submits the recommendations within this submission for the consideration of the
review and requests that further consultation is undertaken with the sector and WALGA as
the review progresses.
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Appendix 1 - Commonwealth Legislation affecting Local
Governments
The following is a list of the regulatory impact of Commonwealth legislation on Local
Government.
1. Local Governments administer:
●

●

Citizenship ceremonies – Local Government under the Australian Citizenship Act
2007 conducts most of the citizenship ceremonies in Australia. Section 27 of the Act
requires a pledge to be made for citizenship in accordance with regulation. While
Local Government is not mentioned in the Act, brief reference is made under
regulation. Since the 1950’s Local Government has, through partnership with the
Commonwealth government, undertaken the formal role of citizenship ceremonies.
There are a number of Commonwealth programs where local government has
product stewardship. These include television and computer schemes, waste
management, oil product stewardship scheme collection by Local Government.

2. Local Governments enforce:
●

Environment Protection and Biodiversity Conservation Act 1999. This means
activities that involve, for example, clearing native vegetation, changing the natural
flow of water, or controlling weeds and other pests should be referred to the
Australian environment minister if they are likely to have a significant impact on a
matter protected under the Act.

3. Local Governments comply with the following:
●
●
●

●

●
●
●

●

National Native Title Act 1993 – Local Government is required to comply with the
legislation in relation to future acts.
Taxation Law – FBT considerations for Local Government. Fringe Benefits Tax
Assessment Act 1986.
Railway and airport legislation – Local Governments with federal reserves, airports
and railway reserves are required to comply with Commonwealth legislation. Airports
Act 1996 may require Local Government negotiation with planning.
Marine species conservation under the Environment Protection and Biodiversity
Conservation Act 1999 may place restriction on Local Governments with a coastline
of 200 metres to ensure protection.
Flags Act 1953 – Local government is required to comply with the rules of the
Governor-General.
Copyright Act 1968 – All Local government must comply with copyright legislation.
National Competition Principles – Local Government is required to ensure that local
laws do not contain anti-competitive provisions and comply with competitive
neutrality. State Government applied the principles to Local Government.
A Local Government that provides an aged care facility must comply with the Aged
Care Act 1997.
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●
●

Privacy Act 1988 applies in Western Australia to local government that provide health
services.
The following legislation impacts Local Government in employment and operation –
▪ Age Discrimination Act 2004
▪ Australian Human Rights Commission Act 1986
▪ Disability Discrimination Act 1992
▪ Racial Discrimination Act 1975
▪ Sex Discrimination Act 1984
● The National Childcare Strategy impacts on Local Government who provide
childcare services.
● Waste – Refrigerant recovery that requires the degassing of ozone gas in
refrigerators that will impact on Local Government and verge pickup to
landfill. The City of Cockburn removes and resells the gas.
● National Pollution inventory reporting requirement for Local Governments who
own landfill sites.
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Appendix 2 - State and Local Government Partnership Agreement
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State and Local Government
Partnership Agreement
AUGUST 2017

AN AGREEMENT TO GUIDE STATE AND LOCAL
GOVERNMENT RELATIONS

Working together, the two spheres of government
are more equipped to confront the major challenges
facing Western Australia as well as everyday
issues affecting local communities. The State
Government, with its leadership and ability to set
policy and implement programs for all of Western
Australia, and the Local Government sector, with a
presence in all Western Australian communities, have
complementary strengths that can be combined to
benefit Western Australia.

In a large and diverse State, working together
is necessary to address challenges and to use
government resources efficiently. In this way,
a partnership approach improves public sector
efficiency and can ensure our communities remain
inclusive and vibrant. A robust partnership, built on
trust and mutual respect, ensures good governance
and better decision-making across both spheres
of government. By combining resources, shared
objectives to develop local and regional economies,
improve communities and ensure a healthy
environment can be achieved.
State and Local Government political and
administrative leaders are encouraged to work with
their public sector colleagues across both spheres of
government in a collegiate spirit, based on trust and
mutual respect, to achieve outcomes for the benefit
of all Western Australians.

Signed by
Hon Mark McGowan MLA
Premier of Western Australia

Signed by
Councillor Lynne Craigie
President of the Western Australian
Local Government Association

Signed by
Hon David Templeman MLA
Minister for Local Government

Signed by
Mr Jonathan Throssell
President of the Local Government
Professionals Australia WA

State and Local Government Partnership Agreement

The State Government and the Local Government
sector are fully committed to working together
in partnership to improve the quality of life for
citizens and communities throughout Western
Australia. Improved quality of life relies on workforce
participation, social inclusion, a healthy environment,
a growing economy, improving productivity and
vibrant communities.

on this day the 2 of August 2017
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OBJECTIVES
The State Government and the Local Government
sector will work together to:
• enhance communication between both spheres of
Government to promote —
transparent and accountable government
community engagement

State and Local Government Partnership Agreement

seamless legislation and compliance
requirements
better service delivery outcomes for communities
across Western Australia;
• ensure appropriate consultation is undertaken
between the two spheres of government; and
• provide good governance for, and on behalf of, the
people of Western Australia.

PRINCIPLES
This Partnership Agreement is based on the
following principles:
1. Partnerships
a. Both spheres of government recognise the
importance and benefits of working together in
partnership; and
b. The complementary strengths of both spheres
of government are acknowledged.
2. Communication
a. Both spheres of government undertake open
and timely communication in relation to matters
affecting the other sector.
3. Consultation
a. Both spheres of government undertake timely
consultation regarding matters affecting the other
sector; and
b. Consultation timelines and processes will be
guided by this Agreement.
4. Accountability
a. Both spheres of government accept
accountability for their decisions and decisionmaking processes.

2

5. Service delivery
a. Both spheres of government aim to deliver
appropriate services efficiently and effectively;
and
b. Both spheres of government aim to avoid
duplication of services.
6. Community engagement
a. Both spheres of government acknowledge
the importance of appropriate community
engagement practices; and
b. The opportunity for Local Government
Community Strategic Plans to inform State
initiatives is considered.
7. Reciprocity
a. A two way partnership conveying respect and
consideration for engaging the other sector when
matters arise.
8. Roles and responsibilities
a. Both spheres of government acknowledge the
roles and responsibilities of each sphere.

STATE AND LOCAL GOVERNMENT PARTNERSHIP GROUP
A State and Local Government Partnership
Group shall be formed and will aim to meet
at least once per year to discuss matters of
importance to both sectors.

• Premier;
• Treasurer;
• Minister for Local Government;

The Partnership Group will address:
• Strategic issues relating to the relationship
between State and Local Government;
• Strategic policy and program matters
where State and Local Government are key
stakeholders; and
• Policy formation of a State or community
interest to Local Government or where Local
Government will be impacted.

• Minister for Planning / Transport;
• WALGA President;
• LG Professionals President; and
• Such other Ministers and Local Government
representatives as appropriate to the subject

MEETINGS AT OTHER TIMES
To facilitate robust relationships, it is
important that senior figures from both
spheres of government are available to meet
as issues arise.

COMMUNICATION AND CONSULTATION
PRINCIPLES AND PROTOCOL
Sufficient time for consultation and to
identify stakeholders should be included
in the planning stages for developing
or amending legislation, policy and
programs to ensure considered input
and informed decision making.
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The State and Local Government Partnership
Group shall comprise:

matter on the agenda.
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CONSULTING WITH LOCAL GOVERNMENT

State and Local Government Partnership Agreement
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Local Government is a major stakeholder in
many State Government decisions relating to
legislation, policy and programs. As a party to the
Agreement, the State Government, in good faith,
will endeavour to consult with Local Government
where it is appropriate to do so.
Both spheres of government acknowledge
circumstances where consultation may be limited
or not possible.
The State Government should consult with
Local Government when developing, amending
or reviewing State legislation and regulations,
policies or programs that will significantly impact
Local Government operations or resources.
Where appropriate and practicable, consultation
should be for:
• 12 weeks – for proposals that will have
a significant impact on Local Government
responsibilities or operations. Examples include:
o New legislation and amendments to existing
legislation that will impact Local Government;
and
o Proposals and policy decisions that will have
an impact on Local Government expenditure.
• 8 weeks – for proposals to amend regulations or
other compliance requirements that will have an
impact on Local Government’s responsibilities or
operations. Examples include:

o Regulatory change that will affect Local
Governments – for example, regulations
relating to the Local Government Act 1995,
Planning and Development Act 2005, Public
Health Act 2016, etc.
• 4 weeks – for proposals relating to changes in
operating procedure or practice which will have a
limited impact. Examples include:
o Changes to operating guidelines; and
o Circulars or policies clarifying or codifying
existing responsibilities or arrangements.
When consulting at a State level, WALGA and
LG Professionals should be the first point of
contact. These two peak bodies are able,
through formal and informal policy development
processes, to develop representative responses
and submissions on behalf of their respective
memberships.
For more localised issues, it may be appropriate
for Local Governments to be consulted
individually or in groups. WALGA Zone groupings
and WALGA Zone meetings may present
opportunities for groups of Local Governments to
be consulted.
Local Government should be consulted as early
as possible in the process to elicit meaningful
contributions.

CONSULTING WITH THE STATE GOVERNMENT
The State Government is an important
stakeholder in many Local Government
decisions.

For significant or State-wide issues, WALGA

The State Government should be consulted as
early as possible, with twelve weeks being the
minimum suggested consultation period.

GOVERNANCE AND TRANSPARENCY
State and Local Government must lead by
example and demonstrate an unequivocal
commitment to high standards of governance
and transparency to maintain community
confidence in government decision making.
Both spheres of government commit to working
together to improve decision making processes
that deliver greater transparency and community
accountability: recognising and respecting that
each sphere of government and the community
are a partner in this process.
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Individual Local Governments should consult
with the State Government when developing
or reviewing Local Government or Council
policies, as well as local laws or planning
schemes, which will impact State Government
operations or resources.

will liaise with the Department of Local
Government, Sport and Cultural Industries or
the appropriate State Government agency.
Individual Local Governments or regional
groups of Local Governments will consult with
the relevant government agency in relation to
local or regional matters.

5

State and Local Government Partnership Agreement
AUGUST 2017

