11 January 2013
The Hon Simon. O'Brien MLC
Minister for Finance; Commerce; Small Business
Level 12, Dumas House
2 Havelock Street
WEST PERTH WA 6005

Your Reference: 29 — 23494
Our Reference: C0472 PK

Dear Mr. O'Brien
Proposed Reforms to State Industrial Relations System
Thank you for your offer to consult on the Government's proposed reforms to the state Industrial
Relations System. WAPU appreciated being given the opportunity to comment on the draft Bill.
As indicated in earlier submissions to the Amendola Review WAPU supports the proposal that the
Industrial Relations Commission should be retained and streamlined and that the constituent
authorities, including the Public Sector Arbitrator be abolished and its jurisdiction performed by a
Commissioner.
Consequently WAPU broadly supports the proposals contained in the draft Labour Relations
Legislation Amendment and Repeat Bill 2012 which was labeled in the Western Australia Parliament
on 14 November 2012.
Our position remains unchanged from that provided in WAPU's submission to the Amendola Review
on 21 August 2009, addendum to the submissions on 24 August 2009 and further submissions
emailed to Mr. Amendola on 11 September 2009. A copy of those papers are attached.
WAPU supports the proposed move to broadly harmonise the Industrial Relations Act unfair
dismissal provisions with those in the Federal Fair Work Act 2009 is strongly supported.
In supporting the Governments proposal, WAPU sees the removal of the jurisdictional barriers in
schedule 3 of the current Industrial Relations Act as an important additional step. If the removal of
the provision restricting the Commission from enquiring into or dealing with or referring to the
Commission in Court Session or the full bench any matter relating to or arising from the transfer,
demotion, reduction in salary, suspension from duty, removal, discharge, dismissal or cancellation of
the appointment under the Police Act of a Police Officer, Police Auxiliary Officer or Aboriginal Police
Liaison Officer would also be fair and equitable.
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To achieve this it is agreed the proposed amendment to Schedule 3 to delete clause 1 and to delete
the 'Arbitrator' and insert the Commission in clause 3 is appropriate but does not go far enough to
provide employees appointed under the provisions of the Police Act with equal access to the WA
Industrial Relations Commission or other WA Public Sector employees.
To remove this discrimination and to achieve equity it is proposed that schedule 3 be further
amended to delete subclause 2 (3) in its entirety.
Yours sincerely
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Presi ders

BY EMAIL

MR Steven Amendola
Partner, Blake Dawson
Level 26
181 William Street
Melbourne VIC 3000
stevenamendola@blakedawson. corn
11 September 2009
Dear Mr Amendola
RE: REVIEW OF WESTERN AUSTRALIA INDUSTRIAL RELATIONS SYSTEM
Thank you for your invitation to make further submissions and comment on the items
listed in your correspondence dated 01 September 2009.
In response to these points, in the order presented, the Union submits the following:
1. Minimum Statutory Conditions. The Union supports retention of the current
definition of "industrial matter" as contained in s7 of the Industrial Relations
Act 1979.
The Union does not support any dilution or reduction in the current statutory
minima contained in the Minimum Conditions of Employment Act 1993.
However we would see it as anomalous should these same provisions be
below the minima prescribed in the Federal arena. Accordingly the Union
considers it appropriate for provisions in the Western Australian legislation to
be varied upwardly in instances where the Federal legislation provides a
higher minimum.
The Union also suggests that there are several matters that are not currently
protected under the legislation but that should be included. Specifically we
consider it appropriate that statutory protection be enshrined for conditions
such as penalty payments for shift and public holiday work and a standard
'span of working hours' provision.
The Union does not support any exemptions to the Minimum Conditions of
Employment Act 1993.
2. Jurisdictional boundaries. We have no comment to make on this point.
3. Parties to an Agreement. The Union does not support the use of 'employee
collective agreements'. The current legislation provides for both collective
agreements and employer-employee agreements. If there is a need for
alternative agreements to union collective agreements, then the option
already exists and no further exploration is necessary in our view.
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4. Registration of Agreements. In answer to your question, it is our view that
there is no need for the introduction of a separate specific factor in relation to
the interests of one party alone, to test the eligibility for registration of an
industrial instrument. The current legislation provides adequate consideration
of the interests of all parties to an agreement and is sufficiently covered by s6
— Objects of the Industrial Relations Act 1979.
5. Protected Action provisions. The Union notes with interest that there "is no
appetite from any party for the introduction of the concept of "protected
action",yet it remains an item you consider appropriate to explore.
Notwithstanding that, the union considers it appropriate for the parties to have
some capacity to bargain in good faith on a level playing field. The current
legislative arrangement has delivered record low levels of industrial
disputation and it is arguable that the status quo arrangement ought to
prevail.
The union strongly supports the availability of compulsory conciliation, and
where necessary, arbitration. Accordingly we oppose the removal of such
arrangements.
6. Right of Entry. The Union considers that the current arrangement for access
to Union advice and Union access to workplaces is appropriate. Whilst it is
not an issue for this union as we have a 99% membership rate, we do
consider that eligibility for membership alone should be the sole determinant
for right of entry regardless of actual membership and/or previous activity at
the workplace by an employee organisation.
7. Public Sector Arbitrator. The Union is somewhat confused as to what is being
suggested by this item. The removal of s80E(1) of itself would only serve to
remove exclusive jurisdiction of the Public Service Arbitrator to deal with
`government officers'. Such a move seems counterintuitive to the raison d'etre
of the Public Service Arbitrator.
It is our view that government officers, including police officers, should be
afforded the same avenues for redress and resolution as all other employees.
Constituent Authorities have provided a sensible and effective means of
dealing with industrial matters specific to the public sector. Accordingly, it is
not our view that such arrangements need to change and any disbanding of
constituent authorities would be detrimental unless the current level of
access, legal protections and expertise of these bodies were maintained by
the Commission or alternative authority.
As outlined in our submission dated 21 August 2009, the current restrictions
in relation to police officers, as contained in Schedule 3 sub-section 2(3),
prevents police officers from being afforded equal treatment to Government
Officers to enable the resolution of industrial disputation. The Union has
suggested the removal of the aforementioned sub-section of Schedule 3 to
allow police officers access to the Public Service Arbitrator for the same
industrial matters as Government Officers. Accordingly, we do not consider it
appropriate for the Public Service Arbitrator to have its jurisdiction reduced or
diluted, as appears to be suggested in your correspondence of 01 September
2009, at dot point 7.
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Thank you once again for the opportunity to comment. If you require any further
information on these or other comments made in our earlier submission, please don't
hesitate to contact our Senior Industrial Officer Mr Peter Kelly or our contract solicitor
Ms Carol Adams on (08) 9321 2155.
Yours sincerely

R L (Russell) Armstrong
General President
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24th August 2009

Ms Cara Breuder
Manager of Legislation
Department of Commerce
Level 3, Dumas House
2 Havelock Street
WEST PERTH WA 6005
Dear Ms Breuder
Review of State Industrial Relations System - WA Police Union of Workers
Further to the submissions of the WA Police Union forwarded to your office on
21st August 2009, please accept the following brief addendum for the
consideration of the reviewer.
In the aforementioned submission, the WA Police Union makes reference to the
inherent unfairness to Police Probationary Constables that arises by virtue of
section 8(4) Police Act 1892 in that the sub clause specifically precludes the right
of an appeal to the WAIRC via the section 33L removal process.
Instead, Regulation 505A of the Police Force Regulation 1979 sets out the
removal process that applies to a Probationary Member and; subject to the
removal by the Minister of Police; the decision to remove is at the sole
recommendation of the Commissioner of Police No appeal provision arises from
a Regulation 505A removal..
We seek to draw the reviewer's attention to the decision of Matthew Finnerty v.
Commissioner of Police [2005 WAIRC 01496] in which this issue was raised. In
that case it was common ground between the parties that there is no appeal
mechanism available to challenge a decision by the Commissioner of Police to
remove a probationary Member
In her reasons for decision Commissioner J H Smith confirmed that:
A right of appeal from the decision to remove a police officer under s 8 of the
Police Act was later expressly created by the Police Amendment Act 2003,
Act No 7 of 2003, which amended s 8 of the Police Act and enacted Part IIB
of the Police Act. Act No 7 of 2003, however, also expressed excluded a

probationary constable from the procedure of removal under s 8 and thus any
right of appeal to the Commission by operation of Part 1/B of the Police Act.
No amendments were made to Schedule 3 of the Act by Act No. 7 of 2003 .
We draw your attention to this case to highlight the need for a Probationary
Constable to have an avenue of appeal against their removal especially given the
probationary period is of a two year duration
Thank you for your consideration of this matter.

faithfully,

R L (Russell) Armstrong
General President
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COM:MISSION
PARTIES

MATTHEW WAYNE FINNERTY
APPLICANT
-vCOMMISSIONER OF POLICE
RESPONDENT

COMMISSIONER. J H SMITH
CORAM
FRIDAY, 13 MAY 2005
DATE
APPL 42 OF 2005
FILE NO.
CITATION NO. 2005 WAIRC 01496

CatehWords

Termination of employment - Harsh, oppressive and unfair dismissal Jurisdiction of Commission to hear application under general jurisdiction
when the Applicant was a probationary Constable - General jurisdiction
ousted by specific provisions Industrial Relations Act 1979 (WA)
s 29(1)(b)(i), Schedule 3, s 80C, s 80E, s 80F; Police Act 1892 (WA) s 7,
s 8, s 9, s 10, s 11, s 23, s 33E, s 33L, s 33N; Police Force Regulations 1979
(WA) reg 103; reg 505A.

Result

Application dismissed

Representation
Applicant

Ms C Adams (of counsel)

Respondent

Ms P Lochore (of counsel)

Reasons for Decision
Matthew Wayne Finnerty ("the Applicant") makes an application under s 29(1)(b)(i) of the
Industrial Relations Act 1979 ("the Act") claiming that he was harshly, oppressively and
unfairly dismissed on 24 December 2004, by the Commissioner of the Police ("the
Respondent").
2

On 26 January 2004, the Applicant commenced as a police recruit at the Western Australian
Police Academy ("the Academy"). The recruit training period consisted of a 26 week course.
It is common ground that the Applicant was appointed by the Respondent, pursuant to s 7 of
the Police Act 1892, as a constable on 26 January 2004 and that he subscribed to the office of
engagement as prescribed in s 10 of the Police Act. The Applicant was to graduate from the
Academy on 23 July 2004. However, prior to his graduation an issue was raised in relation to
his honesty and integrity, which resulted in the Respondent serving the Applicant with a stand
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down notice on 25 June 2004 and a notice to show cause why the Respondent should not seek
the Minister's approval to remove him from the Police Force_ The Applicant provided written
submissions to the Respondent on 16 July 2004. Prior to the Respondent considering the
Applicant's written response he provided to the Applicant a report from Acting.
Superintendent S J Brajkovich, Principal of the Western Australian Police Academy dated
9 July 2004, in which the Acting Superintendent recommended that the Applicant be removed
from the Western Australian Police Service, under reg 505A(2) of the Police Force
Regulations 1979. The Applicant's solicitor made submissions on his behalf in response to the
matters raised in the report on 5 August 2004.
3

On 18 November 2004, the Respondent informed the Applicant that he had examined the
Applicant's submissions and taken all relevant matters into account and he had formed the
opinion that the Applicant should be removed from the Police Force and had written to the
Minister for Police, Emergency Services, seeking approval to do so. The approval was
subsequently given and the Applicant was removed from the Police Force on 24 December
2004.

Legislative Background
4

Pursuant to s 7 of the Police Act, the Respondent is empowered to appoint so many noncommissioned officers and constables of different grades as he shall deem necessary for
preservation of peace and order throughout the State. Under s 7(2) of the Police Act, the
Minister has power to appoint police cadets who are not members of the Police Force. It is
common ground that the Applicant was not appointed as a police cadet.
Pursuant to s 10 of the Police Act, no person shall be capable of holding any office or
appointment in the Police Force, or of acting in any way therein, until he or she have
subscribed to the oath of engagement set out in s 10. Under s 11 of the Police Act, every
person on subscribing such engagement is bound to serve Her Majesty as a member of the
Police Force until legally discharged. Further, s 11 provides that such engagement may be
cancelled by the lawful discharge, dismissal or removal from office of any such person.

6

Section 8 of the Police Act provides for the removal of commissioned and non-commissioned
officers. Section 8 provides that the Respondent may, from time to time, as he shall think fit,
suspend and, subject to the approval of the Minister, remove any non-commissioned officer or
constable. Section 8(2) provides the powers of removal by the Respondent can only be
exercised if the Respondent has complied with s 33L of the Police Act, and that removal action
has not been revoked under s 33N(1) of the Police Act. Section 8(4) relevantly provides that
subsection (2) does not apply to the removal of a police probationary constable.

7

Pursuant to s 9 of the Police Act, the Respondent may, from time to time, with the approval of
the Minister, frame regulations for the general government of the members of the Police Force
including the control, management and discipline thereof as may be necessary for rendering the
same efficient for discharge of the several duties thereof, and for the purpose of preventing
neglect or abuse.

s

Pursuant to the power vested in the Respondent under s 9 of the Police Act, reg 505A of the
Police Force Regulations was made by the Respondent. Regulation 505A provides:
"(1) A person appointed as a member is on probation for a period of 2 years beginning
on the day of his induction into the Police Academy or, where the person did not
attend the Police Academy, beginning on the day of his appointment as a member.
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(2)

Where the Commissioner is of the opinion that a member on probation will not dye
satisfactory service, he may, subject to the approval of the Minister remove the
member from the Force.

(3)

The Commissioner may, at his discretion, shorten or lengthen the period of
probation of any member.

(4)

9

Where the period of probation of a member is lengthened in accordance with
subregulation (3), the Commissioner shall notify the member, in writing, of the date
to which the probationary period is extended and the reason for that extension."
A "member" is defined in reg 103 to include any person holding office as a constable under the
Police Act.

10 Schedule 3 of the Act provides that the Act applies to a police officer and is to have effect
accordingly, as if the police officer were a "Government officer" within the meaning of s 80C
of the Act and the Respondent were the employer within the meaning of s 80C. A "police
officer" is defined in clause 1 of Schedule 3 to mean among others a person appointed under
Part I of the Police Act to be a member of the Police Force of Western Australia. Clause 2(3)
of Schedule 3 relevantly provides that despite subclause (2), a Public Service Arbitrator does
not have jurisdiction to enquire into or deal with, or refer to the Commission in Court Session
or the Full Bench any matter relating to or arising from the removal or dismissal under the
Police Act of a police officer.
The Respondent's Submissions
11

The Respondent says that the Commission has no jurisdiction to deal with this application
under s 29(1)(b)(i) of the Act, as the provisions of Schedule 3 of the Act expressly denies
jurisdiction to the Public Service Arbitrator to deal with any matter relating to the removal,
discharge or dismissal under the Police Act of a police officer including a probationary
constable.. The Respondent says it follows therefore that because Schedule 3 of the Act deems
the Applicant to be a Government officer, the Public Service Arbitrator otherwise has exclusive
jurisdiction over all "industrial matters" relating to a Government officer including a police
officer, there is no scope for the Commission in its general jurisdiction to consider the
application.

12

The Respondent says in order to ensure that all members of the Police Force are trained to the
requisite standard, the Respondent ordinarily requires all constables to complete a standard
training regime at the Academy. It is contended that for administrative convenience that the
attendees at the Academy's basic training course are referred to as "police recruits". The
Respondent says there is no concept of a "police recruit" contained within the Police Act or the
Police Force Regulations and for the purposes of the Police Act and Police Force Regulations,
police recruits are more properly referred to as police constables.. Counsel for the Respondent
points out, however, that the Western Australian Police Service Enterprise Agreement for the
Police Act Employees 2003 No. PSA AG 45 of 2003 ("the Agreement") does make specific
reference to recruits in training". In clause 16, a salary is prescribed for "recruits in training"
under the heading constable. A "recruit in training" is defined in clause 6 to mean an employee
undertaking Academy based initial training as a member of the Police Force. Further, a
"member of the Police Force" is defined in clause 6 to mean an employee appointed as such
under the provisions of the Police Act. It is contended that when these definitions are read
together it is clear that a "recruit in training" describes a person who has been appointed as a
member of the Police Force under the Police Act as a constable.
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The Respondent says that all police constables have all the legal powers and responsibilities as
constables from the time they are appointed but in the exercise of his discretionary powers of
management, the Respondent, through the staff at the Academy, advises all constables
attending the basic training course not to exercise any of their powers as a constable except as
directed by their instructors at the Academy. This is done to prevent recruits exercising the
powers of a constable before receiving training as to how to properly exercise those powers
is common ground there is no appeal mechanism available to challenge a decision by the
Respondent to remove a probationary constable pursuant to reg 505A(2) of the Police Force
Regulations. Whilst for members who are removed from the Police Force pursuant to s 8 of
the Police Act, an appeal procedure is expressly provided in Part M3 Division 3 of the Police
Act. Section 8(4) of the Police Act expressly provides that the provisions of Part 11)3 of the
Police Act do not apply to the removal of a probationary constable.

14 It

The Applicant's Submissions
is The Applicant points out that the Police Act is silent in relation to the definition of "police
recruit" Section 7(1) of the Police Act simply states "the Commissioner of Police may appoint
so many non-commissioned officers and constables of different grades as he shall deem
necessary...". The Applicant says that there is no definition in the Police Act to assist in the
interpretation of what constitutes a "different grade of constable" for the purposes of s 7. The
Applicant says that it follows therefore it is only a "convenient presumption" that a
probationary constable and a recruit are one of the same when in fact the Respondent treats
them as two distinct categories of employees. The Applicant points to a number of examples
of this as follows:
(a) Police recruits have no discretion to act independently outside their training environment,
whereas a probationary constable has autonomy to act and make decisions as independent
officers of the Crown;
(b) Whilst the Respondent argues that the Applicant was appointed to the office of constable
pursuant to s 10 of the Police Act, in real terms he was frustrated from exercising his oath
of office because he was absolutely fettered from exercising the power of the office_
Consequently, the Applicant submits that for all legal and practical purposes the
Applicant's appointment as a constable is a legal fiction;
(c) The Agreement has a different pay scale for a police recruit and a first and second year
constable which includes the period of probation; and
(d) A police recruit is precluded from being called a probationary constable until such time
they have successfully graduated from the 26 week Police Academy course.
16 In support of the Applicant's case, his counsel referred to the memorandum of Acting
Superintendent Brajkovich, dated 9 July 2005, where it is stated that the police service does not
regard a recruit to be a "probationary constable" until graduation. In the memorandum Acting
Superintendent Brajkovich states:
"On behalf of the Police Service, the Police Academy has a responsibility to ensure only
those recruits who possess all the attributes required of a police constable graduate as
Probationary Constables. Recruit Finnerty's actions, conduct and behaviour at the Police
Academy causes me to have no confidence in his suitability to graduate as a Probationary
Constable."
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The Applicant points out that although open to the Respondent, he did not invoke s 23 of the
Police ..4ct to dismiss the Applicant, which had the consequence of denying the Applicant an
appeal to Police Appeal Board pursuant to s 33E of the Police Act.

is Whilst, the Applicant concedes he was appointed as a police constable under s 7 of the Police
Act and removed pursuant to reg 505A of the Police Force Regulations, he says that as stated
in the memorandum by Acting Superintendent Brajkovich, the police service did not deem him
to be a probationary constable until such time as he had graduated from the Academy. The
Applicant says that it follows therefore that, as a police recruit, s 8(4) of the Police Act does not
apply to him because it cannot be maintained at law that be was appointed as a probationary
constable.
19

As to the construction of the provisions of the Act, the Applicant's counsel referred to a
decision by Kennedy C in Australian Railways Union of Workers, West Australian Branch v
Western Australian Government Railways Commission (1989) 70 WAIG 225, in which
Kennedy C had cause to consider the general jurisdiction of the Commission under s 23 of the
Act. In that matter it was argued that the jurisdiction general of the Commission was ousted by
the operation of s 77 of the Government Railways Act 1904, which provided that where a
person who was permanently employed on a Government railway whose employment in
particular circumstances was terminated that person had a right of appeal to the Railways
Appeal Board. In that matter the employees in question could not appeal to the Railways
Appeal Board as the jurisdiction under s 77 of the Government Railways Act could not be
invoked, as s 77 was limited to dismissals grounded in misconduct, and the termination of the
employees in question was for a reason other than misconduct After hearing argument
Kennedy C at 227 observed:
"The Act provides a means for resolving industrial disputes. In the absence of a clear
statutory preclusion, the jurisdiction of the Act over an industrial matter should not be read
down (see the reasons of the Full Bench in its decision in Transport Workers' Union of
Australia, Industrial Union of Workers, Western Australian Branch and Mt Newman
Mining Co Pty LtcZ 69 WAIG 1036)."

20

Commissioner Kennedy then observed that as the employees did not have a right of appeal to
the Railways Appeal Board that the Commission had jurisdiction to deal with the claims that
the dismissals were unfair.

21

The Applicant contends that whereas s 80F of the Act states that an industrial matter "may" be
referred to an Arbitrator under s 80E by an employer, organisation or association or by the
Minister, the Applicant says he can also refer an application under s 29(1)(1) of the Act
because s 80F does not require a mandatory referral of an industrial matter. The Applicant
submits that in any event any preclusion can be cured by the WA Police Union of Workers
submitting an application on behalf of the Applicant or be joined as an Applicant to the
proceedings.

22

The Applicant also contends that as an employee he is entitled to refer an unfair dismissal
claim pursuant to s 29(1)(b)(i) of the Act to the Commission as an "industrial matter"..

23

It is conceded, however, on behalf of the Applicant that if the Commission finds the Applicant
has been lawfully appointed as a police officer under Part I of the Police Act, the Applicant is
therefore deemed to be a Government officer within the meaning of s 80C of the Act, the
consequence of which is that his jurisdictional arguments fail. The Applicant says that if he
has no right of appeal or review of the Respondent's decision then he would be denied his
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industrial right as an employee to seek redress for unfair dismissal or to have his removal
reviewed by the Commission as to whether the decision was harsh, oppressive or unfair.
Conclusion
It is argued on behalf of the Applicant that his appointment to the office of constable was a
legal fiction on grounds that:
(a) he was precluded from exercising his powers as a constable until be graduated from the
Academy; and

23
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27
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(b) that his graduation was a precondition to the Applicant being able to carry out the duties of
the office of constable.
A legislative legal fiction involves the creation of a legal finding or consequence which is
taken to have been the case when it is not in fact so. An example of legal fiction is where a
fact is "deemed" to be the case.. In such a case the legislative gives voice to presumption and
courts are required to give effect to them despite any apparent absurdity (see Maroney v R
(2003) 202 ALR 405 at [54]-[57] per Kirby J; Muller v Dalgety & Co Ltd (1909) 9 CLR 693 at
696 per Griffith C.D. The creation of industrial association as corporate bodies is another
example of a fiction. An industrial association has a legal personality, which is a fiction as
they cannot act other than through natural persons (see the discussion in Rowe v Transport
Workers' Union of Australia (1998) 90 FCR 95 at 111-112).
Sections 7 and 10 of the Police Act do not however create a legal fiction. In my opinion, at the
heart of the Applicant's argument is an argument that, when the factual circumstances of his
appointment are considered together with the fact that he subscribed to the oath of engagement
as a constable, his appointment was a "sham" as he was precluded from carrying out his legal
obligations under ss 10 and 11 of the Police Act.
A "sham" is an expression which has a well-understood legal meaning. It refers to steps which
take the form of a legally effective transaction but which the parties intend should not have the
apparent, or any, legal consequences (Equuscorp Pry Ltd v Glengallan Investments Pty Ltd
(2004) 211 ALR 101 at [46]).
What constitutes a sham at law was discussed at length by Lockhart J in Sharrment Ply Ltd and
Ors v Official Trustee in Banla-uptcy (1988) 82 ALR 530. At pages 536 and 537 His Honour
observed:
"The meaning of the word 'sham' has been considered in many cases. In Scott v FCT
(No 2) (1966) 40 ALJR 265 Windeyer J said at 279: 'On the other hand, if the scheme,
including the deed, was intended to be a mere facade behind which activities might be
carried on which were not to be really directed to the stated purposes but to other ends, the
A disguise is a real thing: it may be an
words of the deed should be disregarded
elaborate and carefully prepared thing; but it is nevertheless a disguise.. The difficult and
debatable philosophic questions of the meaning and relationship of reality, substance and
form are for the purposes of our law generally resolved by asking did the parties who
entered into the ostensible transaction mean it to be, and in fact use it as, merely a disguise,
a facade, a sham, a false front — all these words have been metaphorically used —
concealing their real transaction.'
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Diplock Li described the 'popular and perjorative [sic] word' sham in Snook v London and
West Riding Investments Ltd, supra, at 802 in these terms: 'I apprehend that. if it has any
meaning in law, it means acts done or documents executed by the parties to the 'sham'
which are intended by them to give to third parties or to the court the appearance of
creating between the parties legal rights and obligations different from the actual legal
rights and obligations (if any) which the parties intend to create. But one thing, I think, is
clear in legal principle, morality and the authorities ... that for acts or documents to be a
'sham', with whatever legal consequence follow from this, all the parties thereto must have
a common intention that the acts or documents are not to create the legal rights and
obligations which they give the appearance of creating.'
A 'sham' is therefore, for the purposes of Australian law, something that is intended to be
mistaken for something else or that is not really what it purports to be. It is a spurious
imitation, a counterfeit, a disguise or a false front. It is not genuine or true, but something
made in imitation of something else or made to appear to be something which it is not. It is
something which is false or deceptive."
29

30

31

32

Having considered the factual circumstances of this matter (which are not substantially in
dispute), in my view, it cannot be said at law the appointment of the Applicant as a constable
on the first day he commenced training as a recruit at the Academy was a "sham". There is
nothing before me to suggest the appointment was deceptive. At its highest the Applicant's
contentions establish that the Applicant was directed not to exercise the powers of a constable
until he graduated or was fettered from doing so. Whether such a direction is lawful or not, is
not an issue for me to determine. The fact that Acting Superintendent Brajkovich apparently
did not regard the Applicant to be a probationary constable until he graduated is irrelevant. His
opinion is not capable of effecting a legal consequence and in any event appears to be at odds
with the Respondent's opinion in Exhibit 1 wherein he described the Applicant as having being
sworn in on 26 January 2004, as a probationary constable (recruit in training). It is apparent
from the Respondent's description that the description as "recruit in training" could be
characterised as a subgroup or subgrade of a probationary constable.
This conclusion is supported by the terms of the Agreement. Pursuant to clause 5, the
Agreement only applies to "members" of the Police Force. "Member of the Police Force" is
defined in clause 6 to mean an employee appointed as such under the provisions of the Police
Act. Pursuant to s 7 of the Police Act the Respondent is only empowered to appoint noncommissioned officers and constables of different grades. Once officers and constables
subscribe to the oath in s 10 they are bound to serve as a "member" of the Police Force under
s 11. It is clear from provisions of the Police Act, the Agreement and reg 505A(]) of the
Police Force Regulations that a probationary constable is a grade of constable and a recruit in
training is a subgroup or subgrade of a probationary constable..
The Applicant points out that in making this finding he is denied any right of review of the
Respondent's decision. Whilst this is an imfortunate consequence for him, in my opinion this
concession was properly made as the history of the enactment of Schedule 3 and amendments
to s 8 of the Police Act distinguish the facts of this matter and legislative provisions considered
by Kennedy C in Australian Railways Union of Workers, West Australian Branch v Western
Australian Government Railways Commission (op city.
Schedule 3 was enacted by the Industrial Relations Amendment Act 2000, Act No 58 of 2000,
which became operative on 4 December 2000. The enactment of Schedule 3 followed a history

2005 WA RC 01496

of uncertainty whether a Police Officer could be characterised at law as an "employee" within
the meaning of s 7 of the Act, so as to enliven the jurisdiction of the Commission to deal with
an "industrial matter". This issue was heard and determined by the Full Bench a few weeks
before Schedule 3 became operative. In The Hon Minister of Police and A1707' V Western
Australian Police Union of Workers (2000) 81 WAIG 356, the Full Bench held that police
officers are not employees for the purposes of the Act. Schedule 3 remedied in part the effect
of that decision by deeming police officers to be Government officers within the meaning of
s 80C of the Act but not to the extent of empowering the Public Service Arbitrator to deal with
any matter to or arising from the removal or dismissal of a police officer.. A right of appeal
from the decision to remove a police officer under s 8 of the Police Act was later expressly
created by the Police Amendment Act 2003, Act No 7 of 2003, which amended s 8 of the Police
Act and enacted Part IIB of the Police Act. Act No 7 of 2003, however, also expressed
excluded a probationary constable from the procedure of removal under s 8 and thus any right
of appeal to the Commission by operation of Part IlB of the Police Act No amendments were
made to Schedule 3 of the Act by Act No. 7 of 2003.
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For the reasons set out above I will make an order dismissing the application.

W.A. POUCE MOH OF WORKERS
639 MURRAY STREET
WEST PERTH WA 6005
TELEPHONE: (08) 9321 2155
FACSIMILE: (08) 9321 2177
Web site: www wapolun.org.au
Email: polunion@wapolun org.au

21 August 2009

AN 11 005 082 386

Ms Cara Breuder
Manager of Legislation
Department of Commerce
Level 3, Dumas House
2 Havelock Street
WEST PERTH WA 6005

Dear Ms Breuder
Review of State Industrial Relations System — WA Police Union of Workers
We refer to the Independent Review of the Western Australian Industrial Relations
System that was announced by the Hon Troy Buswell MLA..
Please find attached submissions on behalf of the WA Police Union of Workers.
We appreciate that the closing date of submissions was 14 August 2009, however
we understand that an extension until close of business today was afforded to our
affiliate UnionsWA.
Thank you for your consideration of our submission.
Yours faithfully

11) Armstrong
resident

S

The Western Australian Police Union of Workers supports the continuance of the
existing Industrial Relations Act 1979 (the Act) but with amendments to address and
overcome what it considers to be unfairness, inequity and injustice inherent within
current removal, appeal, transfer and related provisions as apply to WA Police officers.
INTRODUCTION

To achieve greater transparency, fairness, equity and justice the Union proposes:
Police Act
1. The deletion of Part 11B and sub-sections 8(2) and 8(4) of the
1892 — see copy attached; and,
Industrial Relations
2. The deletion of sub-section 2(3) of Schedule 3 of the
Act 1979.

FAIRNESS, EQUITY & JUSTICE
The proposed amendments would bring industrial arrangements for WA police
officers into line with other Western Australian Government Officers.
The Commissioner of Police has shown an increasing propensity to use the
section 8 & 33L provisions of the Police Act as a first option removal tool for the
overwhelming majority of 'offences' and serious misconduct alleged to have been
committed against police officers. This misunderstands the historical purpose of
the lack of confidence provisions of section 8. These were originally inserted in
Police Acts to provide an avenue for a Commissioner of Police to remove police
officers who may have been involved in covert corrupt activities which could not
be proved on the normal evidentiary tests. The provisions were never intended to
be used to deal with routine disciplinary breaches. This is clear from the
disciplinary provisions in Part 11 of the Police Act which provide the legislative
mechanism to deal with such breaches.
The Union considers, and proposes, that a more appropriate and reasonable
option to bring about removal of an officer would be for the Commissioner of
Police to utilise provisions available under Part II of the Police Act (s.23) with a
right of appeal to the Police Appeal Board, constituted under Part 11A of that Act.
The current arrangements for removal of a Member and appeals against the
removal under section 8 and section 11B are unfair, unpredictable, unfairly prolix,
divisive and arguably inequitable.
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1.

The arrangements have led to inordinately long delays, sometimes in excess of
two years in dealing with a Section 8 matter. This has resulted in the inhuman
treatment of the officers concerned. The Commissioner has also publicly
expressed his frustration with the operational implications of these delays and
their effect upon moral and good order and discipline of the Police Service.
With respect to current provisions contained within Part IIA of the Police Act, it
has been expressed by senior industrial practitioners and past Senior Members
of the WAIRC that it is extremely difficult to imagine any police officer 'winning'
any appeal against dismissal. This is because of the underlying principles based
on the sanctity of the Commissioner of Police. These have been expressed in
decisions of the WAIRC which has ruled in the matter of Allan Cadyon v.
Commissioner of Police [85 WAIG 707] where the WAIRC described in greater
detail the special nature of the relationship as follows:
°In our view this provision serves to remind the WAIRC to take into
account that the nature of the relationship between the Commissioner of
Police and members of the Police Force extends beyond those duties and
obligations which are implied in normal employer/employee relationships.
It goes beyond the member's duty of honesty, fidelity, obedience and to
co-operate and the Commissioner of Police's duty to provide training and
a safe work environment. It encompasses the commitment of a member
to discharge the requirements of his/her commission whether on duly or
off duty and to serve as a member of a disciplinary force. While the very
nature of policing assumes that the environment in which members
discharge their duties will not always be safe it is the duty of the
Commissioner of Police to ensure that members receive appropriate
education, training, information and supervision in order for them to make
decisions appropriate to the proper discharge of their duties and in the
public interest. While the very nature of policing assumes that the
environment in which members discharge their duties will not always be
safe it is the duty of the Commissioner of Police to ensure that members
receive appropriate education, training, information and supervision in
order for them to make decisions appropriate to the proper discharge of
their duties and in the public interest."
The general difficulty of the extant law can be expressed as follows
"Loss of Confidence Power". The use of this power was discussed in 1998 in a
decision of the Supreme Court of Western Australia in Parker and Ors v Geoffrey
Miller QC and Ors CIV2345 of 1997; Lib 982249B. In that decision Franklyn J
indicated the scope of the power when he stated that the Commissioners
'decision being rationally so founded is in my opinion, unfettered'.
The weight given to the decision of the Commissioner is reflected in the reversal
of the onus of proof in section 33 proceedings to review the Commissioner's
decision. In the case of Members of the Police Force the Member bears the
onus of proving that a decision to take removal action was harsh, oppressive or
unfair. This is a reversal of the onus of proof which in cases of dismissal through
misconduct in other industries lies with the Employer.
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Under the Police Acf the Commissioner has the responsibility to maintain public
confidence in the Police Force and its Members and take prompt action to that
end if he sees necessary. The effectiveness of the police in protecting the
community rests heavily upon the confidence in the community in the integrity of
its Members, upon their assiduous performance of their duty and upon the
judicious exercise of their powers. Over the years the Courts and Tribunals have
taken pains to make clear that it is not necessary that the Commissioner
establish that the police officer concerned is guilty of misconduct, but simply that
there be a proper basis upon which the Commissioner could conclude that the
conduct of the Member in question was of such a nature as to put the public
confidence in the Police Force in jeopardy.
While by virtue of section 33 the WAIRC has the power to review the decision of
the Commissioner, the WAIRC has made it clear that it is not its role to take over
management of the Police Force by substituting its decision for that of the
Commissioner. The WAIRC has ruled that the relevant question is whether the
removal was open to a fair minded person charged with the statutory
responsibilities of the Commissioner.
In conducting its review of the Commissioner's decision the WAIRC will have
regard to whether the Commissioner has afforded the Member procedural
fairness, that is:
• The Commissioner of Police must have given the Member the opportunity
to answer any allegations and to review all of the evidence.
• The reasons must be based on the evidence and conclusions that were
reasonably open to the Commissioner of Police to draw.
• The police officer must have been able to address the reasons for the loss
of confidence in his/her suitability with access to all of the
information/evidence available to the Commissioner of Police and any
other information/evidence which would be of benefit to him.
• The Commissioner of Police must not have decided to take removal action
unless he has taken into account any written submission received from the
officer under section 33L(2) of the Police Act.
• Where new evidence is tendered and the Commissioner of Police does
not revoke the removal action but reformulates reasons under section
33R(8)(a) of the Police Act, the WAIRC shall consider the reasons as if
they had been reasons given to the officer under section 33L(5)(a) of the
Act. In this respect the officer shall be advised of those reasons.
The WAIRC will also have regard to the "merits" of the police officers case, More
specifically the WAI RC will consider the:
the interests of the Member of the police force; and
(a)
(b)

the public interest, which is taken to include
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the importance of maintaining public confidence in the
1.
integrity, honesty, conduct and standard of performance of members
of the Police Force; and
the special nature of the relationship between the
ii..
Commissioner of Police and members of the Force.
In all of the section 8 cases which have been considered by the WAIRC
significant weight has been given to the public interest and in no case to date has
the interests of the police officer concerned be held to outweigh the public
interest.
There have been four appeals under section 33Q that have gone to hearing
before the WAIRC and only one of them has been upheld. This was in Jones v
Commissioner of Police (87 WAIG 1101) where the grounds for upholding the
appeal were quite unrelated to public interest considerations. In that case it was
found that Ms Jones was medically unfit and because of that there were other
methods which may have been taken to remove her rather than the use of the
section 8 powers.
One only needs to give consideration to the impediment against success
outlined in s33Q (4)(b) (1) & (ii) of the Police Act to fully appreciate the almost
insurmountable challenge an appellant has in appealing their removal from the
WA Police.
s33Q
(4)

Without limiting the matters to which the WAIRC is otherwise required
or permitted to have regard in determining the appeal, it shall have
regard to —
the public interest which is taken to include —
(b)
(1) the importance of maintaining public confidence in the
integrity, honesty, conduct and standard of performance
of Members of the Police Force; and
(ii) the special nature of the relationship between the
Commissioner of Police and Members of the Force
[underline included)

The Union submits that the removal provisions of sections 8 and 33 of the Police
Act should be reserved for circumstances where a Member has been charged
and convicted of a serious offence. In other words, the present section 8
provisions should only be utilised for cases of such seriousness where the
Commissioner has lost his confidence in the Member on the basis of proven or
overwhelming corrupt behaviour and that Member has exhausted criminal appeal
avenues to contest their conviction.
Presently, a plethora of matters involving alleged impropriety, criminal conduct,
immoral behaviour and misconduct are `bundled' together loosely under the `loss
of confidence' provisions.
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This was not the original intent of the removal provisions. The large percentage
of matters to be dealt with under Part II and Part 11B would be minor disciplinary
matters thought to fall out from criminal prosecutions of the Members.
Background
By way of brief background, the reasons we have arrived at the present point is
that there has been an attempt over several years to overcome a previous
unsatisfactory appeal process.
Before the 2003 amendments to the Police Act an appeals against a removal
under section 8 were occasionally allowed using the then section 80ZE
provisions of the Industrial Relations Act, pertaining to 'Enquiries'.
In 1998 the then Commissioner of Police and the WA Police Union agreed to an
internal review and external appeal process being introduced in relation to the
removal of police officers under section 8 of the Police Act. The Administration
(Appeal) Arrangements were introduced, with the endorsement of the
Government of the day, as an interim arrangement for a period of 12 months
(copy attached). The Administration (Appeal) Arrangements were introduced in
anticipation of legislation being developed during the 12 month period to give
effect to a permanent review and appeal process.
Agreement was not reached between the parties as to the framework for
permanent legislative change and new legislation was not progressed.
On 6th August 2002 a tri-partisan memorandum of understanding (MOU) was
signed between the then Minister for Police and Emergency Services,
Commissioner of Police and General President of the WA Police Union agreeing
that there would be an understanding between all parties that the Commissioner
and the Minister for Police would cease to apply the Administration Appeal
Arrangement to the removal of police officers under section 8 of the Police Act
from the date the MOU took effect.
Instead, the MOU would remain in place until the commencement of the
proposed legislation. An Appendix to the MOU set out the agreed loss of
confidence review process that would remain in place until the legislation was
enacted (see attached).
The effect of the 2003 Police Act amendments (see attached) was to bring about
a purported 'right' of appeal to the WAIRC against removal under section 8 rather
than through section 80ZE of the Industrial Relations Act (see section 330 of the
Police Act).
This 'veneer' of an appeal process has proven to be entirely unsatisfactory for all
concerned, including the Commissioner, the Union and individual Members.
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It has proven to be a burdensome, overly prolix and in some cases, an arguably
inequitable arrangement. It is a highly labour intensive process involving in effect
claim, counter claim and responses, requiring many weeks or months to resolve.
Members over this period remain stood down from their duties with lost
productivity languishing.
Further, under section 33P of the Police Act a police officer who has been
removed by the Minister can commence an appeal to the WAIRC under section
33Q, however they do so at their peril because they are no longer police officers,
their salary has ceased and they have lost the opportunity to tender their
resignation, hence causing further hardship to the former officer and their families
should they wish to appeal their removal.
The present appeal provisions create an arguably inequitable and unfair onus
upon the removed Member to overcome the decision of hisfher Commissioner
based on subjective grounds. The Union argues that the onus of proof should
remain with the party who alleges misconduct, being the Commissioner. This
would bring these provisions into line with accepted practice.
One of the areas where there is considerable unfairness is the manner in which
probationary constables are denied the opportunity of appealing their removal
from the WA Police. A period of probation is defined as a period of 2 years
beginning on the day of an officers induction at the police academy or on the day
of their appointment as a member: Regulation 505A(1) Police Force Regulations
1979. This is an extraordinary long probationary period by general industrial
standards.
Section 8(4) of the Police Act specifically excludes probationary constables from
the removal provisions of section 33L, the effect of which is that they are denied
an appeal against removal to the WAIRC by virtue of section 33P.
Presently, a probationary constable's removal is at the discretion of the
Commissioner of Police by virtue of Regulation 505A of the Police Force
Regulations 1979; specifically subclause (2) that outlines:
Where the Commissioner is of the opinion that a Member on probation will not
give satisfactory service, he may, subject to the approval of the Minister
remove the Member from the Force.
THE PROPOSAL
As indicated, the Union proposes that in order to achieve greater fairness, equity
and justice, consideration should be given to the deletion of Part IIB and subsection 8(2) and 8(4) of the Police Act 1892 — see copy attached;
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The current effect of these provisions is as follows:
® Section 8(2) — the power of removal can only be exercised if the
Commissioner of Police has complied with the process outlined in section
33L and that removal action has not been revoked by operation of section
33N(1).
• Section 8(4) — As outlined above, the operation of this provision excludes
probationary constables from an appeal against the harshness of the
Police Commissioner's removal of them.
The Union considers, and proposes to you, that these provisions should be
deleted because of the inherent unfairness the removed Member and
probationary constable face.
The Union also proposes that in order to achieve greater transparency, fairness,
equity and justice, consideration should be given to the deletion of sub-section
2(3) of Schedule 3 of the Industrial Relations Act, which excludes access to the
WAIRC for matters arising from the transfer, reduction in rank or salary,
suspension from duty, removal [probationary constables}, discharge or dismissal
of a police officer under the Police Act.
The Union submits that the restrictions imposed in subsection 2(3) of Schedule 3
of the Industrial Relations Act, on the Arbitrator dealing with certain industrial
matters as defined in Section 7 — Terms Used of the Act and allowed for other
government officers should not have been included when Schedule 3 was
inserted into the Act by No 58 of 2000 and that this has become increasingly
evident in the ensuing nine years.
SUMMARY
The dilemma the Union and its Members face under the Industrial Relations Act
is that Police Officers are deemed to be employees and yet they are not able to
enjoy the protections and rights that this Act affords other Government Officers.
For all extent and purposes they are still considered to be agents of the Crown.
Should the amendments that the Union propose be embraced and supported as
part of the review of the State Industrial Relations System, then the question of
whether Members of the Police Force are 'employees' or independent agents of
the Crown (for the purpose of the Industrial Relations Act) will be settled once
and for all; providing certainty for all parties.
This brief submission outlines what the Union considers to be essential
amendments necessary to bring about greater transparency, fairness and equity
to WA Police officers who face removal under the present Industrial Relations
regime in this State.
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Should alternative labour relations arrangements be introduced in WA, it is
respectfully submitted that the proposals outlined in this submission be adopted
in any alternative arrangement(s).
To further its proposal, the Union would appreciate the opportunity of meeting
you to outline to you its reasons for suggesting these amendments and to make
further oral or written submissions in support of our proposals.
The relevant provisions in the current legislation referred to are attached at
Appendices 1 - 4. Please don't hesitate to contact our contract solicitor Ms Carol
Adams or our Senior Industrial Officer, Mr Peter Kelly to discuss any aspect of
this matter at your convenience.

Yours faithfully

ell) Armstrong
al President
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APPENDIX 1
Part VII — Miscellaneous of the Industrial Relations Act 1979
115. Police officers
Schedule 3 has effect.
[Section 115 inserted by No. 58 of 2000 s. 4.]

Schedule 3 — Police officers of the Industrial Relations Act 1979
[s. 115]
[Heading inserted by No. 58 of 2000 a 5
1.

Term used: Arbitrator
In this Schedule —
Arbitrator has the same meaning as in section 80C(1).
[Clause 1 inserted by No. 58 of 2000 s. 5; amended by No. 8 of 2008 s. 13
and 23(3).]

2.

Application of Act to police officer
Before the coming into operation of the Industrial Relations
(1)
Amendment Act 2000 1 this Act is taken to have applied to and in
respect of a police officer, and to have had effect accordingly, as if
(a) the police officer were an employee; and
(b) the Minister for Police were the employer of the police
officer.
(2)

On and from the coming into operation of the Industrial Relations
Amendment Act 2000 1 this Act applies to and in respect of a police
officer, and has effect accordingly, as if —
(a) the police officer were a government officer within the
meaning of section MC; and
(b)the Commissioner of Police were the employer, within the
meaning of section 80C, of the police officer, and for that
purpose, a reference in the Act to an employee is taken
to include a reference to a government officer.

(3)

Despite subciause (2), an Arbitrator does not have jurisdiction to
enquire into or deal with, or refer to the Commission in Court
9

Session or the Full Bench any matter relating to or arising from the
transfer, reduction in rank or salary, suspension from duty, removal,
discharge or dismissal under the Police Act 1892 of a police officer
or, in the case of a special constable, the cancellation of the
constable's appointment.
/Clause 2 inserted by No. 58 of 2000 s. 5; amended by No. 59 of 2006

s. 73.1
APPENDIX 2

Section 9 of the Police Act 1892
Commissioned and non-commissioned officers, removal of

8.

(1) The Governor may, from time to time as he shall see fit, remove any
commissioned officer of police, and upon any vacancy for a
commissioned officer, by death, removal, disability, or otherwise, the
Governor may appoint some other fit person to fill the same; and the
Commissioner of Police may, from time to time, as he shall think fit,
suspend and, subject to the approval of the Minister, remove any
non-commissioned officer or constable; and in case of any vacancy in
the Police Force by reason of the death, removal, disability or otherwise
of any non-commissioned officer or constable, the Commissioner of
Police may appoint another person to fill such vacancy.
(2) The powers of removal referred to in subsection (1) can be exercised
only if the Commissioner of Police has complied with section 33L and
that removal action has not been revoked under section 33N(1).
(3)

Subsection (2) does not apply where a person is removed from a
commissioned office to be appointed to another commissioned office as
long as that appointment —
(a) is to an office at a level not less than the level of the office from
which the person was removed; or
(b) is made with the consent of the person.

(4) Subsection (2) does not apply to the removal of a police probationary
constable.
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Section 33L of the Police Act
33E. Right of appeal to Board on disciplinary offences
Where under the provisions of this Act a member of the Police Force, a
police cadet or an Aboriginal police liaison officer has been convicted
upon a summary investigation by the Commissioner or other officer
appointed by the Commissioner, of an offence against the discipline of
the Police Force, if that member cadet or liaison officer is punished by
the Commissioner or other officer as the case may be, by being
discharged or dismissed from the Police Force, suspended from duty,
removed from the office of Aboriginal police liaison officer, reduced in
rank, fined or transferred by way of punishment, he may appeal to the
Board in accordance with the provisions of this Act against the
punishment and against any decision or finding on which the punishment
was based.
[Section 33E insetted by No. 25 of 1954 s, 7; amended by No. 6 of 1978
s. 9; No. 8 of 2008 s. 8.1
33F.

Institution of appeal

(1)

An appeal shall be instituted by a notice of appeal containing the matters
prescribed given by the appellant to the secretary of the Board within
14 days from the date the punishment, decision or finding appealed
against is given and the Board shall hear the appeal within 30 days from
the date the notice of appeal is so lodged.

(2)

The Chairman shall fix a time and place for the appeal and the secretary
shall give the appellant and the Commissioner at least 7 days' notice of
the time and place so fixed.

(3)

Where the hearing of the appeal is not commenced within the period of
30 days as prescribed by subsection (1), the punishment, decision or
finding appealed against is rescinded and the appellant shall be
reimbursed from moneys appropriated by Parliament for the
administration of this Act, any loss of salary or expenses he has incurred
as a result of the punishment, decision or finding, but if the hearing of the
appeal is commenced within the period of 30 days the Board may allow
any adjournment it thinks fit.
[Section 33F inserted by No. 25 of 1954 s. 71

33G.

Witnesses at and evidence taken on appeal

(1) Upon the hearing of the appeal the Board may —
(a) take evidence on oath or affirmation;
(b) admit evidence taken at any summary investigation held under
the provisions of sections 23 and 24 and at which the appellant

11

(c)

was present and had an opportunity of hearing the evidence and
of giving evidence;
admit as evidence any statement or document which in its opinion
is relevant to the subject matter of the appeal.

(2) The Board may —
(a) issue summonses under the hand of the Chairman or the
secretary of the Board requiring any witnesses to attend before
the Board and give evidence, or to produce to the Board any
books, documents or writings in his possession or under his
control, which are relevant to the subject matter of the appeal;
(b) require any person before the Board to take an oath or affirmation
and answer questions put to him by the Board or by or on behalf
of any party to the appeal.
(3)

A person who —
(a) refuses or fails to comply with any requirement of a summons
issued by the Board under this section and served on him;
(b) refuses to take an oath or affirmation when required by the Board;
(c) without lawful excuse refuses to answer a question which the
Board requires him to answer;
(d) wilfully interrupts the proceedings of the Board or in the course of
the proceedings behaves offensively to the Chairman or a
member,
is guilty of an offence.
Penalty: $100.

(4) In any proceedings before the Board any party to the appeal may
respectively be represented by his counsel, solicitor or agent duly
appointed in writing for the purpose, who may examine and cross
examine witnesses and address the Board.
[Section 33G inserted by No. 25 of 1954 s. 7; amended by No. 113 of
1965 s.
33H. Determination of appeal
(1)(a) Upon an appeal the Board may confirm, modify or reverse any decision,
finding or punishment appealed against or make such other order
thereon which the Board deems just and the decision of the Board is
final.
(b)

The Board may fix the costs of any appeal and direct by whom and the
proportions in which they are payable but in every case the Board shall
award costs against an appellant whose appeal is considered by the
Board to be trivial, frivolous or vexatious.
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(c)

Costs awarded against an appellant are recoverable in a court of
competent jurisdiction as a debt due to the Crown.

(d)

Costs awarded to an appellant shall be paid from moneys appropriated
by Parliament for the purpose of the administration of this Act.

(2) The decision of any 2 members is the decision of the Board; but the
deliberations of the Board and the individual views of a member except
of his own volition shall not be disclosed or published.
[Section 33H inserted by No. 25 of 1954 s. 7 ]

331.

Decision to be sent to Commissioner
The Chairman shall forward to the Commissioner a copy, certified by the
Chairman as correct, of the decision of the Board and the Commissioner
shall give effect to the decision of the Board.
[Section 331 inserted by No. 25 of 1954 s.

33J. Regulations
The Governor may make regulations prescribing any matters necessary
or convenient to be prescribed for giving effect to this Part and without
limiting the generality of this power, with respect to —
(a) the nomination and election of members;
(b) the mode of appealing and the practice and procedure on appeal;
and
(c) the duties to be performed by the secretary of the Board.
[Section 33J inserted by No, 25 of 1954 s. 7.]
Part IIB — Removal of members
[Heading inserted by No. 7 of 2003 s.

Division 1 — Preliminary
[Heading inserted by No. 7 of 2003 s. 6.)

33K. Terms used in this Part
In this Part, unless the contrary intention appears —
appellant means a person who institutes an appeal under section 33P;
Chief Commissioner has the same meaning as it has in the Industrial
Relations Act 1979;
industrial Commissioner has the same meaning as "Commissioner"
has in the Industrial Relations Act 1979;
member means —
(a) a commissioned officer;
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(b) a non-commissioned officer;
(c) a constable;
(d) an Aboriginal police liaison officer;
removal action means —
(a) a recommendation by the Commissioner of Police that the
Minister advise the Governor to remove a commissioned officer
under section 8;
(b) a recommendation by the Commissioner of Police that the
Minister approve the removal of a non-commissioned officer or
constable under section 8;
(c) the cancellation of the appointment of an Aboriginal police liaison
officer under section 38B(4);
removal from office means —
(a) a removal under section 8; or
(b) the cancellation of the appointment of an Aboriginal police liaison
officer under section 38B(4);
Senior Commissioner has the same meaning as it has in the Industrial
Relations Act 1979;

WAIRC means The Western Australian Industrial Relations Commission
continued and constituted under the Industrial Relations Act 1979.
[Section 33K inserted by No. 7 of 2003 s. 6; amended by No. 8 of 2008
s. 9; No, 21 of 2008 s. 6921

Division 2 — Removal of members
[Heading inserted by No. 7 of 2003 s. 6.]

33L.

Notice of loss of confidence to be given before removal action is
taken

(1)

If the Commissioner of Police does not have confidence in a member's
suitability to continue as a member, having regard to the member's
integrity, honesty, competence, performance or conduct, the
Commissioner may give the member a written notice setting out the
grounds on which the Commissioner does not have confidence in the
member's suitability to continue as a member.

(2)

If a notice is given to a member under subsection (1), the member may,
before the expiration of the period of 21 days after the day on which the
notice is given or such longer period as is allowed by the Commissioner
of Police, make written submissions to the Commissioner of Police in
respect of the grounds on which the Commissioner has lost confidence
in the member's suitability to continue as a member.

(3) After the end of the period referred to in subsection (2), the
Commissioner of Police shall —
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(a) decide whether or not to take removal action; and
(b) give the member written notice of the decision.
(4) The Commissioner of Police shall not decide to take removal action
unless the Commissioner —
(a) has taken into account any written submissions received from the
member under subsection (2) during the period referred to in that
subsection; and
(b) still does not have confidence in a member's suitability to continue
as a member, having regard to the member's integrity, honesty,
competence, performance or conduct.
(5) If the Commissioner of Police decides to take removal action —
(a) the notice under subsection (3)(b) shall advise the member of the
reasons for the decision;
(b) except to the extent that the regulations otherwise provide, the
Commissioner shall, within 7 days of giving the notice of the
decision under subsection (3)(b), provide to the member a copy of
any documents and make available to the member for inspection
any other materials that were examined and taken into account by
the Commissioner in making the decision; and
(c) the removal action may be taken when, or at any time after, the
notice under subsection (3)(b) is given.
[Section 33L inserted by No. 7 of 2003 s. 6.J
33M. Maintenance payment
(1)

If removal from office occurs by or as a result of removal action taken in
accordance with section 33L, the member is entitled to receive a
maintenance payment for the period of 28 days after the day on which
the member is removed.

(2) In relation to a period after the 28 day period referred to in
subsection (1), the Minister may, in exceptional circumstances, direct
that a maintenance payment shall be paid to the member for a specified
period.
(3) For the purpose of subsection (2), the specified period is such period not
exceeding 6 months as is specified by the Minister but in any event
ending on the day any appeal instituted under section 33P is determined
by the WAIRC.
(4) Any maintenance payment is to be calculated on the basis of the salary
of the member at the time of removal from office.
[Section 33M inserted by No. 7 of 2003 s. 6..1
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33N. Revocation of removal action
(1) If removal action has been taken in accordance with section 33L but
removal from office has not resulted from it, the Commissioner of Police
may, by notice in writing to the Minister, revoke the removal action.
(2) if removal from office has occurred by or as a result of removal action
taken in accordance with section 331_, the Commissioner of Police may,
by notice in the Gazette, revoke the removal action.
The Commissioner of Police shall not revoke removal action under
subsection (2) in the case of a commissioned officer without the approval
of the Minister.
(4) Subsection (2) applies even if an appeal has been instituted under
section 33P in respect of the decision under section 331. to take removal
action.
(5) Despite any other enactment, if removal action is revoked under
subsection (2) the removal from office is to be taken to be of no effect
and to have never had any effect.
If the Commissioner of Police revokes removal action in relation to a
(6)
member under subsection (2), the member is not entitled to be paid his
or her salary for any period the member received a maintenance
payment under section 33M.
[Section 33N inserted by No. 7 of 2003 s.

(3)

330.

Resignation of member who has been removed

(1) Even if a member has been removed from office by or as a result of
removal action taken in accordance with section 331_, the member may
resign at any time before the expiration of the period of 28 days after the
day on which the removal occurs.
(2) Subsection (1) does not apply if an appeal has been instituted under
section 33P in respect of the decision to take removal action.
(3) A resignation under subsection (1) takes effect at the end of the 28 day
period referred to in the subsection.
(4) Despite any other enactment, if a member resigns under subsection (1),
the removal from office is to be taken to be of no effect and to have
never had any effect.
[Section 330 inserted by No. 7 of 2003 s. 6.7
Division 3 — Appeal in relation to removal
[Heading inserted by No. 7 of 2003 s. 6.7
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33P. Appeal right
(1) A member who has been removed from office by or as a result of
removal action taken in accordance with section 331. may appeal to the
WAIRC on the ground that the decision of the Commissioner of Police to
take removal action relating to the member was harsh, oppressive or
unfair.
(2) The appellant shall institute an appeal by a notice to the Commissioner
of Police stating —
(a) the reasons for the decision the subject of the appeal being harsh,
oppressive or unfair; and
(b) the nature of the relief sought.
(3) The appeal shall not be instituted later than 28 days after the day on
which the member was removed from office and shall not be instituted if
the member has resigned under section 330(1).
(4) For the purposes of proceedings relating to an appeal instituted under
this section the WAIRC is to be constituted by not less than 3 industrial
Commissioners, at least one of whom shall be the Chief Commissioner
or the Senior Commissioner.
(5) The parties to an appeal are the appellant and the Commissioner of
Police and no other person may be a party to the appeal.
[Section 33P inserted by No. 7 of 2003 s, 6.]

33Q. Proceedings on appeal
(1) On the hearing of an appeal instituted under this Part, the WAIRC shall
proceed as follows —
(a) first, it shall consider the Commissioner of Police's reasons for
deciding to take removal action;
(b) secondly, it shall consider the case presented by the appellant as
to why that decision was harsh, oppressive or unfair;
(c) thirdly, it shall consider the case presented by the Commissioner
in answer to the appellant's case.
(2) The appellant has at all times the burden of establishing that the decision
to take removal action was harsh, oppressive or unfair.
(3) Subsection (2) has effect despite any law or practice to the contrary.
(4) Without limiting the matters to which the WAIRC is otherwise required or
permitted to have regard in determining the appeal, it shall have regard
to —
(a) the interests of the appellant; and
(b) the public interest which is taken to include —
17
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(i) the importance of maintaining public confidence in the
integrity, honesty, conduct and standard of performance of
members of the Police Force; and
(ii) the special nature of the relationship between the
Commissioner of Police and members of the Force.

[Section 33Q inserted by No. 7 of 2003 s. 61
33R. New evidence on appeal
(1) New evidence shall not be tendered to the WAIRC during a hearing of an
appeal instituted under this Part unless the Commission grants leave
under subsection (2) or (3).
(2) The WAIRC may grant the Commissioner of Police leave to tender new
evidence if —
(a) the appellant consents; or
(b) it is satisfied that it is in the interests of justice to do so.
(3)

The WAIRC may grant the appellant leave to tender new evidence if —
(a) the Commissioner of Police consents; or
(b) the Commission is satisfied that —
(i) the appellant is likely to be able to show that the
Commissioner of Police has acted upon wrong or mistaken
information;
(ii) the new evidence might materially have affected the
Commissioner of Police's decision to take removal action;
or
(iii) it is in the interests of justice to do so.

(4) In the exercise of its discretion under subsection (3) the Commission
shall have regard to —
(a) whether or not the appellant was aware of the substance of the
new evidence; and
(b) whether or not the substance of the new evidence was contained
in a document to which the appellant had reasonable access,
before his or her removal from office.
(5)

If the Commissioner of Police is given leave to tender new evidence
under subsection (2), the WAIRC shall give the appellant a reasonable
opportunity to consider the new evidence and the appellant may tender
new evidence without the leave of the WAIRC under this section in
response to the new evidence tendered by the Commissioner.

(6) If the appellant is given leave to tender new evidence under
subsection (3), the WAIRC shall give the Commissioner a reasonable
opportunity to consider the new evidence.
18
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(7)

(8)

(9)
(10)

lf, having considered any new evidence, the Commissioner of Police
revokes the removal action under section 33N(2), the Commissioner
shall give the WAIRC notice of the revocation and the hearing of the
appeal is discontinued when the WAIRC receives the notice.
If the Commissioner of Police does not give notice under subsection (7),
the hearing of the appeal shall continue but the Commissioner of Police
may —
(a) reformulate his or her reasons for not having confidence in the
appellant's suitability to continue as a member, having regard to
the appellant's integrity, honesty, competence, performance or
conduct; and
(b) tender new evidence without the leave of the WAIRC under this
section in response to the new evidence tendered by the
appellant.
Reasons reformulated under subsection (8)(a) may differ from, or be
additional to, the reasons given to the appellant under section 33L(5)(a).
If the Commissioner of Police reformulates reasons under
subsection (8)(a) —
(a) the Commissioner shall give the WAIRC and the appellant notice
in writing of the reasons before the resumption of the hearing of
the appeal; and
(b) the WAIRC shall consider the reasons as if they had been
reasons given to the appellant under section 33L(5)(a).

(11) In this section —
new evidence means evidence other than evidence of —
(a) any document or other material that was examined and taken into
account by the Commissioner of Police in making a decision to
take removal action;
(b) the notice given under section 33L(1);
(c) a written submission made to the Commissioner of Police by the
appellant under section 33L(2);
(d) the notice given under section 33L(3)(b); and
(e) a notification of the removal from office.
[Section 33R inserted by No. 7 of 2003 s.
33S. Application of Industrial Relations Act 1979 to appeals
The provisions of the Industrial Relations Act 1979 listed in the Table to
this section apply, subject to this Part, any necessary modifications, and
any specific modifications set out in that Table, to and in relation to an
appeal and a determination of an appeal instituted under this Part..
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Table
s. 26(1)(a)
and (b)
s. 26(3)
s. 27(1)(b), (c),
(d), (e), (f),
(ha),
(h),
(hb), (1), (m),
(o)
(n),
and (v)
s. 27(1a)
s. 28

s. 31(1)

s. 31(3)
s. 31(5)
s. 31(6)
s. 32

An order under section 27(1)(o) may
be made by any one of the industrial
Commissioners constituting the
WAIRC to hear the appeal.

But only in relation to powers
conferred by section 27 listed in this
Table.
Paragraphs (b) and (c) do not apply
but the subsection is to be read as if it
contained the following paragraphs —
(b) with the leave of
the Commission,
by an agent; or
(c) by a legal practitioner.

Section 32(1) is to be read as if a
reference to "Where an industrial
matter has been referred to the
Commission the Commission shall,
unless it" were a reference to "Where
the Commission is dealing with an
appeal instituted under section 33P of
the Police Act 1892, a member of the
Commission may recommend that
the parties to the appeal, unless he or
she°.
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s. 33

s. 34

s. 35
s. 36
s. 86

References to "the matter" and "an
industrial matter" are to be read as if
they were references to "the appeal".
For the purposes of subsections (2)
and (3), "Commission" does not
include an industrial Commissioner
constituting the WAIRC to hear the
appeal.
Subsections (4), (6), (7) and (8) do
not apply.
A summons shall not be issued under
section 33(1)(a) to the Governor.
A summons may be issued to the
Commissioner of Police or the
Minister but only at the direction of a
Commissioner appointed under the
Industrial Relations Act 1979 if that
Commissioner is satisfied that there
are extraordinary grounds for doing
so.
A summons may not be issued to any
other person except at the direction of
a Commissioner.
A reference in subsection (1) to "an
award, order, or declaration" is to be
read as if it were a reference to "an
order".
A reference in subsection (3) to "the
President, the Full Bench, or the
Commission" is to be read as if it
were a reference to "the
Commission".
A reference in subsection (4) to "no
award, order, declaration, finding, or
proceeding of the President, the Full
Bench, or the Commission" is to be
read as if it were a reference to "no
decision, order, finding or proceeding
of the Commission".

But not in relation to costs and
expenses other than expenses of
witnesses.
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s. 90

A reference in subsection (1) to °any
decision of the President, the Full
Bench, or the Commission in Court
Session" is to be read as if it were a
reference to °a decision of the
Commission under section 33U of the
Police Act 1892".

[Section 33S inserted by No. 7 of 2003 s. 6.)

33T. Adjournment of appeal if appellant charged with offence
(1) If an appellant has been —
(a) charged with an offence relating to any matter, act or omission
that was taken into account by the Commissioner of Police in
deciding that he or she did not have confidence in the appellant's
suitability to continue as a member; and
(b) the charge has not been finally determined by a court or
otherwise disposed of,
the Commissioner or the appellant may apply to the WAIRC for an
adjournment of the hearing of the appeal.
If an application is made by the Commissioner of Police, the WAIRC may
adjourn the hearing of the appeal if it considers that it is in the interests
of justice to do so.
If an application for an adjournment is made by the appellant, the
WAIRC shall adjourn the hearing of the appeal.
An adjournment under subsection (3) shall be for such period not
exceeding 12 months as is requested by the appellant.
If the charge is finally determined by a court or otherwise disposed of
before the expiration of the period of the adjournment, the Commissioner
of Police or the appellant may apply to the WAIRC for the hearing of the
appeal to be resumed on a date specified by the Commission.
(6)

Before the expiration of any period of adjournment under this section, the
Commissioner of Police or the appellant may apply to the WAIRC for a
further adjournment under this section and, if it is in the interests of
justice to do so, the WAIRC may grant a further adjournment for a period
specified by it.

(7)

Subsections (2) and (6) do not affect any other power of the WAIRC to
grant an adjournment.
[Section 33T inserted by No. 7 of 2003 s. 6.)
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3311. Decision by the WAIRC
(1) This section applies if the WAIRC decides on an appeal that the decision
to take removal action relating to the appellant was harsh, oppressive or
unfair.
(2) If this section applies and unless an order is made under subsection (3)
the WAIRC may order that the appellant's removal from office is and is to
be taken to have always been of no effect
(3) If, and only if, the WAIRC considers that it is impracticable for it to be
taken that the appellant's removal from office is and has always been of
no effect, the Commission may instead of making an order under
subsection (2), subject to subsections (5) and (6), order the
Commissioner of Police to pay the appellant an amount of compensation
for loss or injury caused by the removal.
(4) In considering whether or not it is impracticable for it to be taken that the
appellant's removal from office is and has always been of no effect it is
relevant to consider —
(a) whether the position occupied by the appellant at the time of his
or her removal is vacant; and
(b) whether there is another suitable vacant position in the Police
Force.
(5)

In deciding the amount of compensation for the purpose of making an
order under subsection (3), the WAIRC shall have regard to —
(a) the efforts, if any, of the Commissioner of Police and the appellant
to mitigate the loss suffered by the appellant as a result of the
removal;
(b) any maintenance payment received by the appellant under
section 33M;
(c) any redress the appellant has obtained under another enactment
where the evidence necessary to establish that redress is also the
evidence necessary to establish on the appeal that the removal
was harsh, oppressive or unfair; and
(d) any other matter that the WAIRC considers relevant.

(6)

The amount ordered to be paid under subsection (3) shall not exceed
12 months' remuneration as a member.

(7)

For the purpose of subsection (5), the WAIRC may calculate the amount
on the basis of the average rate of remuneration as a member received
by the appellant during any relevant period of service.

(8)

If the WAIRC makes an order under subsection (2), the appellant shall
not be entitled to be paid his or her remuneration as a member for any
period the appellant received a maintenance payment under
section 33M.
23

(9) An order under this section may require that it be complied with within a
specified time.
[Section 33U inserted by No. 7 of 2003 s. 61

33V.

Restriction on publication

(1) If the WAIRC is satisfied that it is in the public interest, it may direct
either or both that —
(a) any evidence given before the Commission;
(b) the contents of any document produced to the Commission,
on an appeal must not be published or must not be published except in
such manner, and to such persons, as the Commission specifies.
(2) A person must not make a publication in contravention of a direction
given under this section.
Penalty: Imprisonment for 12 months and a fine of $4 000.
(Section 33V inserted by No. 7 of 2003 s. 61

Division 4 — General
[Heading inserted by No_ 7 of 2003 s.

33W. Effect of charge for an offence or an acquittal
To avoid doubt, it is declared that if a member —
(a) has been charged with committing an offence; or
(b) has been acquitted of an offence,
that charge, the existence of proceedings relating to that charge or the
acquittal does not preclude the Commissioner of Police from taking any
action under this Part in relation to any matter, act or omission relating to
or being an element of the offence.
[Section 33W inserted by No, 7 of 2003 s.

33X. Failure to comply with procedure
An act or omission of the Governor, the Minister or the Commissioner of
Police shall not be invalid or called in question on the ground of a failure
to comply with the procedure prescribed under Division 2 or regulations
relating to the removal of members on the ground of a failure to comply
with the procedure prescribed under that Division or those regulations if
the failure is not substantive.
(Section 33X inserted by No. 7 of 2003 s. 6]
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33Y. Transfer, standing down and leave of member
(1) Nothing in this Part derogates from the Commissioner of Police's power
to
(a) transfer a member;
(b) stand a member down from performing that member's usual
duties on full pay until the member is directed by the
Commissioner to return to those duties; or
(c) allocate duties to a member other than the member's usual
duties.
(2) If the Commissioner stands down a member who is being dealt with
under this Part, the Commissioner shall review the decision to stand the
member down every 60 days and advise the member in writing of the
result of the review.

(3)

The Commissioner shall not direct a member who is being dealt with
under this Part to take leave during the period the member is being dealt
with under this Part unless the leave is leave that has accrued during
any period that the member is stood down from performing the member's
usual duties.
[Section 33Y inserted by No. 7 of 2003 s. 6]

33Z. Review of Part 11B
(1) In this section —
commencement day means the day on which section 6 of the Police
Amendment Act 2003 comes into operation 1.
(2) The Minister is to carry out a review of the operation and effectiveness of
this Part as soon as is practicable after the expiration of 24 months after
the commencement day and in the course of that review the Minister is
to consider and have regard to —
(a) the effectiveness of the Part;
(b) the need for the retention of the Part; and
(c) any other matters that appear to the Minister to be relevant to the
operation and effectiveness of this Part.

(3) Without limiting subsection (2), in carrying out a review under that

subsection, the Minister shall consult with and have regard to the views
of the Chief Commissioner of The Western Australian Industrial
Relations Commission, the Commissioner of Police and the Western
Australian Police Union of Workers.

(4) The Minister is to prepare a report based on the review and, as soon as
is practicable after the report is prepared (and in any event not more
than 30 months after the commencement day), cause it to be laid before
each House of Parliament.
25

1‘.

[Section 33Z inserted by No. 7 of 2003 s 61

REFORM OF INDUSTRIAL PROVISIONS

33Y. Transfer, standing down and leave of member
(1) Nothing in this Part derogates from the Commissioner of Police's power
to —
(a) transfer a member;
(b) stand a member down from performing that member's usual
duties on full pay until the member is directed by the
Commissioner to return to those duties; or
(c) allocate duties to a member other than the member's usual
duties.
(2) If the Commissioner stands down a member who is being dealt with
under this Part, the Commissioner shall review the decision to stand the
member down every 60 days and advise the member in writing of the
result of the review.
(3)

The Commissioner shall not direct a member who is being dealt with
under this Part to take leave during the period the member is being dealt
with under this Part unless the leave is leave that has accrued during
any period that the member is stood down from performing the member's
usual duties.
[Section 33Y inserted by No. 7 of 2003 s.

**************
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ENTRODUCTION
Strzician g of the Police Act 1892 provides the Commisdoner of Pollee wifa the power to remove
Bern the Service. any non-commiseioned office; with the approval of the Moister, and any
commissioned. off:Icer, with the approval of the Governor. In l99 g, a lengthy pod of legal
aspute concluded in eiptitcant chenges being made to this power of the Police Commisdenme
The into was telo= to the Western Austell= 2ndustrial Relations Commission (VI/AI:RC) by
the Western Australia Police Union which argued tint the Commiszioner's recommendation for
officer to Be moved should be subject to full and indTendent reeiew prior to consideration
by the minister or Governor.
The Commissioner of Polies agree with the Police Union that such review should ezist end that
the Industrial Relations Commission would be the most teppropriste avenue for this occur. Wens
its findings will not be binding, the WADLC has the power to consider trinh= the
Commissioner's decision was reasonable and fair in the circumstance.
The appeal proefens will be trialed for one year before being subject to evaluation. Following this
review, the Gov:err:anent will consolidate an appeal proem in legislation.
The arrengemeerts established far this process of review are as follows;
REMOVAL PROCEEDINGS UNDER BEE TION 8 OF THE POLICE ACT Urn,
Recognising that removal under Section 8 is not dismissal, it is soknowledged that if a Member
is removed, this will be done with as much dignity as possible and with full entitlements.
It is also acknowledged that where a Member served with a Notice of Intention teed= a
resignation, the Commissioner may accept that resignation.
(The over of a resigiation wilt generally be accepted except in exceptional circumstanee.s.)
COMMISSIONER'S DECISION
. Upon receipt of a complaint concerning a Member, the Commissioner shall appoint an
Investigating Met to conduct an inquiry into the complaint and the investigating Officer
or Assistant Commissioner (Professional Standards) to provide a written report (a
CIIMMOTY of investigation) to the Commissioner,
2, The COMMI6Sionerreceivea a written Su nary of Lnvestigation and any other documents
and materials.
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Ou bagis cifiat tra:ihrma..6an zsLeti to in Mame 2, the Co:etzie=
(a)

i3Member can rprrtrin in the Van %-ith theCec=s
" dones temed=e; or

(0)

farther feet:motion or esses=erx is re ad in ord.= to determine Neseth-x to
issue a Notice of intention to re
end to the hrmister gay =Dove the Member.
ic2, this case, the Mernb= is sUoosted set duties an stood down Qn fhll pay. Upon
re pt of further hiforrnation on assessment, Vie CO3=risSionser may
rue proms again from Clause 1; or

(0)

The Ivlembmt ;and= or behaviour on a puticul= o-....zsion ter avtr. a pstiod of
time shows:
(I)

a lack of integrity,

(ii)

a leek about:Ty;

(*:il) a sustained failure to perform the time:ion: of the 14=ber's Office: or
(iv)

serious migeonduct

=oh es to cease the Comm:intoner to lose confidence in the Member.
4,

Tithe Commission= determines that the Members conduct or behavican is such as to cause
the Commissioner to lose confidence in the Member, the Commis:sic= issues a Notice
of Intention to recommend to the h(mister the remove/ of the Member setting out the
particular conduct or behaviour on which the Comntissionest loss of confidence is based.
Pending the final decision of the Commiesioner, the Member is either allocated set duties,
stood down on full pay or, la extreme or execptioral eircumsnames, stmpeuded.

PART - MF-diffiER'S RESPONSE
5,

The Member
(a)

has 21 days from the date of receipt ofNotice of Intention or receigtia'
sy documents which the Member is ectitlerit_
o receive, whichever is the later,
(or such fiiiod RS 112837fre approved by the Commissioner) to respond to
the Notice °finial:Ilion;

(b)

must be provided with the Commissioner's reasons for the decision to issue the
Notice oflatention and the Summary of Investigation and any other documents
and materials on which the Commissioner has relied In deckling to issue the
Notice efintention:

(c)

shall have the right to inspect all materials oolleoted for the purpose of the
investigation by the Investigating Officer in relation to the Member, save for
dooiments to which legal professional privilege or public interest privilege apply;
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(d)

a case where inspecdon ofpthileged &on:merits Ps sought, that, be :pravidvd
with a list idenaifying the doo=rats for which mivilege is clued and the
pv.sad.s for such cia.thze.

5. The Mezabw wal be given specie./ access, on a rTeire
' ch the ra=ory 'creak", to latteriris
already seen or created by the Member in the course of duty, wtich gre relevant
to Coe
mamma for the decision to issue the Notice of Intention_
PART COMAINSIOASZ '47 ASSMRSWMN'T 0.?"..4MIZSR'S PuESPONNE
7. (a)

Upon receiving the Member's Response, the comaiasionst must access the
ideurshees Response and;
(1)

decide that the Member retains his c ence and reit= the Member tn
previous duties with or 'without oeunselling or retraining or proceed to
disciplinary action under Section 23:

(ii)

return the Math= to previous duties, allocate or continue the Member's
set duties, stand down or continue to stand down the Member, or, in
sottreme or v.ceptionel eirvamstances, suspend or contiat= to suspend the
Member to allow a period for a further investigation of the Mernbees
Response; or

(iii)

decide that he has kat eon5dence in the Member, stand down or corstinue
to stand down the Member or, in extreme or exceptional circumstances,
suspend or continue to suspend the Member and issue a recoartmendation
that the Minister advise the Governor to remove a CoorrnissioneS Officer
or approve the removal of a Non-Commissioned Officer or Coostable
("Commissioner's Recommendation").

(b)

Subject to (c), a decision under paragraph 7(aXi), (ii) or (iii) must be made by the
Commissioner within 21 days of receipt of the Member's Response.

(e)

In exceptional *craftsmen the Commissioner shall have a farther 21 days in
which to make a decision under paragraph 7(a)(1), (ii) or

(d)

An extension under pararoph 7(c) shall only be available in the case of a
Member suspended without pay if the suspension is rcaacrved for the period of the
extension.

(e)

Nothing in this clause restricts the Commissioner's power to transfer a member
as pert of normal operations.
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The Conionermnst rve faSI4ember 5oce cL my Commi.saicaer!s Ltrgrmm=r!edon.
(Nod= of Connzdasiones Rs3eo=nendstiont)
seven (7) days of imvthe
Commisdoner's Reecemmeadation:
stathkg e copy of the ►OMMEEZ.103e5 7,- ..ecomrietitistion;
etaEng
' the ens= for the decision to issue the CorMaiSSiCtInfeSR.wornmendatiom
providing all furaer material on which the assermmt of the Member's R...
.sponse
is based (deny); and
(d)

advising in writing that theldemberhas the right, within fourt...ett (14) days of the
date of receipt of the Notice of Com eissioner's Repeonse=riation, by written
request to the Ki....ster, setting out the grounds to seek apt appeal
of the
Cornreircioner's d=ision to issue a Corernierioner's Reconamendadna (Reqwet
for Appeal").

PART 4 . DIRSCTION S AS TO PA E LEAVE SUSPENSION
9.

(a)
(b)

The allocation of set duties mesas that a member is aegigned to duties other than
the normal duties of the member.
The standing down of a mmnber means that a member, on full pay anti
is relieved of all duties and does not revert back to duty until so ordered.

(0)

The standing down or suspension of a member prior to the issuing of a
Commissioner's Recom.t=idation should be for a period not exceeding 60 days.

(d)

Prior to the issue of a Commissioner's reco=nendation, a me bar ahould only
be suspended in exceptional circumstances where the operational requirements
of the WADS dictate such an action.

(e)
(1)
(g)

Where a member is suspended that member should be entitled to clesr any
accrued leave,
The Commissioner may at any stage in the process, for operational reasons, alter
a direction. to stand down or suspend a tnembw.
Wheie a member has been suspended and is re-instated to full duties under these
Administrative Arrangements, his entitlements are to be restored so that he is in
the Rene position he would have been in had he not been suspended.

10. Under these Administrative Arrangements the aammiaaioner will not use any power under
a Enterprise Bargaining Agreement or Award to direct a member to *lour leave in
c.ommetion with the Seetion 8 removal process.
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(i)

It is the dmy of the Commissioner ofPolice to make available to the applicant ail
of ,the documents med other material on wh'ich the Comnissioner of Pollee has
relied hn making his recommendation under Sezdon &;

(it)

The himber shall have the rieht to inspect all mated* coileeted for the pILTctsz
tette krvesdgation by the investigatin Officer in relation to the Memba., save
for dostmacnre to which legal professional privilege or public t otaest privilege
ePPIY;

Oh)

In a. ease where baSpeoticm of tnirileged cioott ► enz ae sough, the Member shall
be provided with a /1st identitring the documents for veltic,h privilege it claimed
and the grotrads tbr such claims;
The Member shall be given spmial access on a "refresh the niernmy beds" to
=aid; already se= or created by the Member in the =me of duty, which are
relevant to the gtrottails for the Commis:doner'of Police reoemmendation under
Section S.

CONDUC722VO ,4202Wed-L
Z.

In =dueling en appeal froma recommeadetion =der Section 8 ofte Police Act 1 &92,
the Witt RC =act proceed as follows:
(a)

firstly, it must consider the Cornraiseioner's of Police reasons for the decision. to
remove the applicant from the Western Australia Police Service;

(b)

secondly, it roust consider the case presented by the applicant as to why the
removal was harsh, oppressive or unfair;
thirdly, it must consider the case presented by the Commissioner or Police in
answer to the applicant's case.

3.

The applicant has at all times the burden of establishing that the removal of the applicant
from the Western Australia Police Service is harsh, oppressive or unfair. This applies
despite any Iaw to the wontedly.

4.

Without limiting the matters to which the WAIRC may have 24. sun in making its decision,
the ViTAllte mart have regard to:
(a)

the interests of the applicant; and

(b)

the public interest (which is taken to include the spacial nature of the relationship
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vplicant to attend a conciliation conference at tarry time &rag the prooeedings med
make reeonstseadetions to the puties.
6. The provisions of Fart II Division 2 of the Industrial Relations Act 1979 (97A) apply Ise as
application for en appeal subject to the following modifications:
(a)

applies with grounds of app=.1 set out therein must be made no JP1-4ar eh=
/4 Jaya efts
' r the date of the receipt of notice of the r=ontrnmadation or dem'sion.

(b)

The WAIRC is to act es quicidy es pra.,i-ticable. The WAIRC is to comma=
hearing the application within 4 weeks after the application is made. The
WAIRC is to be constituted by the Chief Comtniscioner, Senior Commissioner
and Commissioner Greg=

(c)

Nee evidence may not be adduced before the WAIRC unless the Commission
gives leave,

(d)

The Commission may gent leave to any patty to adduce new evidence in such
*clansmen as it thinks fit and having regard to the nature of rcoceedinps and
without limiting the generality °fele foregoing, the Commission must prat leave
in the following cireumsteceeeT:
(i)

where the Commission is sail-eel:1 that than is a real probability that the
applicant =ay be able to ierw tint the annraissioner of Police hes acted
upon wrong or mistaken information.

(ii)

where the Commission is satisfied OM theta is cogent evidence to suggest
that the information before the Commissioner ofPolice was unreliable,
having been placed before the Commissioner of Police maliciously,
fraudulently or vexatiously; or
where the Commission is satisfied that the new evidence Might materially
have affected the decision of the Commissioner of Police.

7. The WAIRC may issue a witness summons to any person by leave on application by either
party or of its own motion.
S. The WAIRC may take evidence on mail or affirmation and the procemfings are to be heard
in camera,
9. Mere vat be no access by the public to any record of a report, rece=nendation or other
document under these proceedings.
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MEMORANDUM OF UNDERSTANDING

BETWEEN

HON MINISTER FOR POLICE AND
EMERGENCY SERVICES
and
WESTERN AUSTRALIA POLICE SERVICE
and
WESTERN AUSTRALIAN POLICE UNION
OF WORKERS
,,
2002

I

MEMORANDUM OF UNDERSTANDING
BETWEEN
HON MINISTER FOR POLICE AND EMERGENCY SERVICES
and

WESTERN AUSTRALIA POLICE SERVICE
and

WESTERN AUSTRALIAN POLICE UNION OF WORKERS

1. BACKGROUND
1.1 In 1998 the then Commissioner of Police and the Western Australian Police
Union of Workers agreed to an internal review and external appeal process
being introduced in relation to the removal of police officers under section 8 of
the Police Act 1892.
1.2 The Administrative (Appeal) Arrangements were introduced, with the
endorsement of the former Government, as an interim arrangement for a period
of twelve months. They were introduced in anticipation of legislation being
developed during that period to give effect to a permanent review and appeal
process.
1.3 Agreement was unable to be reached as to the framework for permanent
legislative change and new legislation was not introduced.
1.4 The Western Australia Police Service and Minister for Police and Emergency
Services have continued to apply the Administrative (Appeal) Arrangements to
1892.
the removal of police officers under section 8 of the Police Act
1.5 The parties agree that urgent legislative action is appropriate.

A ./7
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1.5 The Government supports such changes and intends to introduce appropriate
legislation to Parliament and complementary regulations Me proposed
legislation"), as a matter of urgency.
1.7

The proposed legislation is intended to ensure that the Commissioner can
remove police officers or aboriginal aides in whom he has lost confidence, that
they will be treated fairly during any removal process and that they will have an
independent right of appeal to the Western Australian Industrial Relations
Commission (VAIRC") from a removal decision.

1.3

Under the proposed legislation, police officers or aboriginal aides removed from
office between 5 July 2002 and the date of commencement of the legislation
will be eligible to appeal from the removal decision to the WA1FIC, once the
legislation commences.

1.9

In the interim, the Minister for Police and Emergency Services and the Western
Australia Police Service intend to cease applying the Administrative (Appeal)
Arrangements to the removal of police officers under section 8 of the Police Act.

1.10 An understanding has been reached between the parties as to the internal
procedures that the Western Australia Police Service will implement in relation
to the removal of police officers and aboriginal aides under sections 8 and 38A
of the Police Act, pending legislative change.
2

PURPOSE AND INTENTION

2.1

The purpose of the Memorandum of Understanding is to reflect the parties'
mutual understandings and intentions as at the date of the Memorandum in
relation to the procedures that will be followed by the Western Australia Police
Service in relation to the removal of police officers and aboriginal aides under
sections 8 and 38A of the Police Act, pending the enactment and
commencement of the proposed legislation.

2.2

It is not intended that the Memorandum of Understanding create any
contractual relationship between, or that it be legally binding on, the parties to
the Memorandum.

3 PARTIES
3.1

The Memorandum of Understanding is made between the Minister for Police
and Emergency Services, the Western Australia Police Service and the
Western Australian Police Union of Workers.

4 INTERNAL REVIEW PROCESS
4.1 The Western Australia Police Service will implement the procedures set out in
appendix A to the Memorandum of Understanding in relation to the removal of
police officers and aboriginal aides under sections 8 and 38A of the Police Act,
from the date the Memorandum of Understanding takes effect.
4.2

The Western Australia Police Service and the Minister for Police and
Emergency Services will cease to apply the Administrative (Appeal)
Arrangements to the removal of police officers under section 8 of the Police Act,
fforn the date the Memorandum of Understanding takes effect.

3

5 COMMENCEMENT AND DUREtiON
5.1 The Memorandum of Understanding will take effect from 5 August 2002.
5.2 Subject to 5.3, the Memorandum of Understanding will remain in effect until the
commencement of the proposed legislation or for a period of six months,
whichever is the sooner.
5.3 If the proposed legislation has not been enacted within six months from the
date of commencement of the Memorandum of Understanding the parties will
review the Memorandum in good faith in an endeavour to agree whether any
modification should be made to the procedures to be followed as set out in
appendix A and whether any aspects of the Administrative (Appeal)
Arrangements should be reinstated.

HON MICHELLE ROBERTS MLA
MINISTER FOR POLICE AND
EMERGENCY SERVICES

DATE:

70 .
,61g7,
...............

M 'EAN
G NERAL PRESIDENT
on behalf of the
WESTERN AUSTRALIAN
POLICE UNION OF WORKERS

DATE •

4.

6?

B E MATTHEWS
COMMISSIONER OF POLICE
on behalf of the
WESTERN AUSTRALIA
POLICE SERVICE

DATE •

1
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Appendix A
to
Memorandum of Understanding

LOSS OF CONFIDENCE REVIEW PROCESS
6A01. Interpretation
In this Part —
"Commissioner" means the Commissioner of Police;
"Commissioner's recommendation" means.
(a) a recommendation in writing by the Commissioner of
Police recommending fh a t the Minister:
(i)

advise the Governor to remove a commissioned
officer; or

(ii)

approve the removal of a non-commissioned
officer

under section 8 of the Police Act 1892;
"document" has the meaning given to it by section 79B of the
Evidence
"member" means a commissioned officer under section 6, a
non-commissioned officer or constable under section 7, or an
aboriginal aide under Section 38A of the Police Act 1892;
"notice of intention" means a notice in writing issued by the
Commissioner of Police in accordance with regulation 6A06.
"review officer" means the review officer appointed under regulation
6A02;
6A02 Appointment of Review Officer
a :complaint or other information is received concerning a
(1) Where
member's integrity, honesty, competence, performance oF conduct
the Commissioner or Assistant Commissioner (Professional
4
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Standards) may appoint a review officer, subject to the directions of
the Assistant Commissioner (Professional Standards), to cold.uct an
inquiry and prepare:
a written report by way of a SirrnriIary of
(a)
Investigation that includes reference to relevant
materials that were gathered by the review officer for
the purpose of the inquiry; and
(b)

an inspection list of relevant materials that were
gathered by the review officer for the purpose of the
inquiry.

(c)

for the purpose of paragraphs (a) and (b) "relevant
materials" means materials relevant to issues
concerning the member identified in. the Summary of
Investigation

(2)

The inspection list must identify any documents in respect of which
privilege is claimed together with the grounds of the privilege.

(3)

Where practicable, a review officer should not be an officer involved
in any preceding police investigations that may have resulted in the
loss of confidence review process being initiated.

6A03 Provision of Materials to Commissioner
(1) Upon completion of his or her inquiry under regulation 6A02 the
review officer or the Assistant Commissioner (Professional
Standards) must provide the Commissioner with the Summary of
Investigation, the inspection list and any other materials considered
to be appropriate from the inspection list
(2) The Commissioner or Assistant Commissioner (Professional
Standards) may, prior to the Commissioner deciding whether to issue
a notice of intention, cause further materials, including written
reports, to be provided to the Commissioner of Police.
(3) If the Commissioner considers that a review officer should be caused
to prepare a supplementary summary of investigation the matter
may be referred to a review officer in accordance with 6A02.
6A04 Commissioner to make determination
On the basis of Summary of Investigation and materials referred to in
regulation 6A03 the Commissioner may determine that:
(a)

the member retains the Commissioner's confidence in which
case the Commissioner may:

6
or

(1)

direct that the member undergo counse
retrsining; and/or

(ii)

proceed to discip)imsry action under section. 23 of the
or
Police Act 1892;

the Commissioner does not have confidence in the member's
suitability to continue as a member, having regard to the
member's integrity, honesty, competence, performance or
conduct.

(b)

6A05 Notice of intention
(1)

If the Commissioner has lost confidence in a member's suitability to
continue as a member he may issue the member with a notice of
intention.

(2)

The notice of intention must:
(a) set out the grounds on which the Commissioner of Police hay
lost confidence in the member's suitability to continue as a
member;
(b) set out the particular conduct or behaviour on which the
Commissioner's loss of confidence is based; and
(c) advise the member that he or she may respond to the notice
of intention in writing within 21 days.

(3)

As soon as practicable after the issue of a notice of intention the
Commissioner must provide the member with copies of the
following documents, with the exception of those documents that
are subject to a claim of privilege:
(a)

any summary of investigation;

(b)

any inspection list; and

(c)

any document examined and taken into account by the
Commissioner in determining to issue a notice of intention.

(4) If a member is not provided with copies of any of the above
documents because they are subject to a claim of privilege the
member must be advised in writing that privilege is claimed in
respect of those documents together with the grounds of the
privilege.
6A06 Member's response to notice of intention
(1)

Within —

(a)

21 days from the date of service of —
(i)

a notice of intention; or
6
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(ii) copies of any document which the member is entitled
=0to receive under regulation 6A05(3),
whichever is the later; or
(b)

such further period as may, upon the application of the
member within the period referred to in paragraph (a), be
approved by the Commissioner,

the member may respond to the Commissioner's notice of intention.
(2)

In the period referred to in subregulation (1) the Commissioner
must permit the member or the member's legal representative to
inspect any materials on an inspection list that are not subject to a
claim of privilege.

(3)

If a member wishes to inspect any other materials that have
already been seen or created by the member in the course of duty
and that are relevant to issues concerning the member raised in the
notice of intention the member may make a request in writing to
the Assistant Commissioner (Professional Standards).

(4)

A request referred to in subregulation (3) must be made as soon as
practicable and in any event within lit days of the commencement
of the period referred to in subregulation (1).

(5)

In the period referred to in subregulation (1) the Commissioner
must so far as practicable allow a member or the member's legal
representative to inspect any materials the subject of a request
referred to in subregulation (3).

6A07 Commissioner's assessment of member's response
(1)

Upon receipt of a member's response to a notice of intention the
Commissioner or Assistant Commissioner (Professional Standards)
may cause further materials, including written reports, to be
provided to the Commissioner.

(2)

The Commissioner must assess the member's response and may —
(a)

(b)

determine that the member retains the Commissioner's
confidence in which case the Commissioner may
Or

(i)

direct that the member undergo counselling
retraining; or

(ii)

proceed to disciplinary action under section 23 of the
Police Act 1892;

determine that he or she has lost confidence in the member
in which case the Commissioner may:
(i)

make a recommendation in writing that the Minister:
7
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(A)

advise the Governor to remove the member if
the member is a corryrni.Psioned officer; s)r

(B)

approve the removal of the raeMber if the
member is a non-commissioned officer or
constable

under section 8 of the Police Act 1892; or
(ii) revoke in writing the appointment of an aboriginal
or
aide under s38A of the Police Act 1892;
(c)
(3)

determine to allow a period for further investigation or
analysis of the member's response.

Subject to regulation 6A08 the Commissioner must make his or her
determination under subregulation (2) within 21 days where
practicable and in any event within 42 days from the date of the
Commissioner's receipt of the member's response.

6A08 Further Investigation or analysis
(1)

Where in accordance with regulation 6A07(2)(c) the CornTnissioner
determines to request a further investigation or analysis of the
member's response (a)

such investigation or analysis must be conducted within 30
days from the end of the period referred to in regulation
6A07(3); or

(b)

where the investigation or analysis cannot be conducted
within the period referred to in paragraph (a) the
Commissioner must ensure that the member receives
written notice of that fact advising the member of (i)

the reasons for the further investigation or analysis;

(ii)

the further period of time required by the
Commissioner to enable the further investigation or
analysis to be conducted; and

(iii)

the reason or reasons for the need. for the further
period of time referred to in subparagraph (ii).

6A09 Further ground of removal
account any further documents the
If after e7PTnining and taking into
Commissioner intends to make a determination described in regulation
notice
6A07(2)(b) based on any additional ground to those identified in the
of intention the Commissioner must:

9
provide a copy of any further documents that have been
examined and taken into account by the Commissioner with
the exception of those documents that are subject to a claim

(a)

of privilege;
(b)

advise the member in writing of the additional ground; and

(c)

allow the member 21 days or such further period as may
upon the application of the member within that period be
approved by the Commissioner, to provide a further response
to the Commissioner in relation to the additional ground.

6A10 Notice of Commissioner's recommendation
(1)

The Commissioner must, in accordance with subregulation (2), give
any member the subject of a Commissioner's recommendation
notice of the recommendation in writing within 7 days from the
date on which the recommendation is made.

(2)

The notice of Cornmigsion.er's recommendation must be in writing
and set out the reasons the Commissioner has made a
Commissioner's recommendation.

(3)

-A copy of any further documents that have been examined and
taken into account by the Commissioner in deciding to make a
Commissioner's recommendation must be provided to the member,
with the exception of those documents that are subject to a claim of
privilege, within 7 days from the date on which the
recommendation is made.

6A11 Notice of Revocation of Appointment
(1)

(2)

(3)

The Commissioner must, in accordance with subregulation (2), give
any aboriginal aide whose appointment is revoked in accordance
with regulation 6A.07(2)(b)(ii) notice of the revocation in writing as
soon as possible.
The notice of the Commissioner's revocation of the appointment
must set out the reasons of the Commissioner of Police for revoking
the aide's appointment.
A copy of any further documents that have been examined and
taken into account by the Commissioner in deciding to revoke the
aide's appointment must be provided to the aide as soon as possible
with the exception of those documents that are subject to a claim of
privilege.
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6Al2 Technical non-compliance
An act or omission of the Commissioner, the Minister or the Governor or a
person acting on their behalf shall not be called into question or held to be
to comply with these
invalid on the grounds of a non-substantive failure
regulations.
6A13 Suspension, transfer and standing down of members
Commissioner and Governor may not in erlation to a member
(1) The
the subject of a revi ew under this Part suspend. the member.
(2)
(3)

(4)

(5)

in this Part derogates from the Commissioner's power to
transfer a member as he sees fit from time to time.

Nailing

Nothing in this Part derogates from the Commissioner's power to
stand a member down from duties or allocate the member set duties
as he sees fit from time to time.
If a member is stood clown from duties the decision to stand the
member down from duties must be internally reviewed at least
every 60 days and the member advised in writing of the outcome of
the review.
In this Part:
(a)

(b)
(6)

the standing of a member down from duties means the
relieving of a member from normal duties, with full pay
entitlements, until directed. to report back to normal duties;
and
the allocation of set duties to a member means the assigning
of a member to duties other than normal duties.

The Commissioner must not direct a member to clear leave during
any review process under this Part other than leave accrued in
respect of any period during which a member is stood down from
duties.

6A14 Service
(1)

Under this Part and the amending provisions to the Act service of a
document may be effected on a member—
(a)
(b)

by delivering it to the member personally; or
by properly addressing and posting (by pre-paid post) it to
the address of the usual or last known place of abode or the
address for service of the member; or

(c)

by-leaving it for the member at his usual or last known place
of abode; or

(d)

by leaving it for the member at his address for service.
10
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(2)

(3)

For the purpose of this Part and the =ending provisions to the Act
service of any document is deemed to have been effected on the
member:
(a)

in the case of paragraph (1)(a) — at the time of delivery to the
member;

(b)

in the case of paragraph (1)(b) - unless the contrary is
proved, at the time when the document would have been
delivered in the ordinary course of post ; or

(c)

in the case of paragraph (1)(c) or (d) — at the time the
document was left for the member at his usual or last known
place of abode or address for service.

For the purpose of subregulations (1) and (2):
`address for service' means an address for service of
documents notified by the member in writing to the
Assistant Commissioner (Professional Standards).
`service' includes references to the word "serve" or any of the
words "give", "deliver", "provide" or "send" or any other
similar word or expression used in this Part or the amending
provisions to the Act.
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